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PREFACE. 


JLfORD  Chancellor  Hardwic&e's  Manuscripts  were 
originally  intrusted^  by  the  present  Lord  Hard- 
wickcj  to  Mr.  Pepys,  with  a  view  to  their  publica- 
tion ;  before  he  had  made  any  considerable  pro- 
gress in  the  Work  his  professional  avocations  ren- 
dered the  further  prosecution  of  it  impossible  ;  and 
he  sometime  since^  with  Lord  Hardwicke's  permis- 
sion delivered  over  the  Manuscripts  to  the  present 
Ekiitor  with  a  similar  view. 

The  present  Volume  contains  the  decisions  of 
Lord  Chancellor  Hardwicke  from  the  year  1736 
to  July^  1739^  comprising  those  cases  which  have 
been  already  reported  together  with  other  cases 
which  have  not  appeared  in  Print. 
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IT  rUMFACE. 

Those  Cases  which  hare  not  appeared  io 
Print,  and  some  of  those  which  hare  been  re- 
ported where  a  more  accurate  Report  has  been 
fonnd^  haye  been  taken  from  Lord  Hardwicke's 
Note-books  and  other  Manuscript  Papers  found  in 
the  CoDection  of  the  present  Lord  Hardwicke  ;  but 
where  no  Report  has  been  founds  or  the  printed 
Report  has  corresponded  with  the  cases  in  the 
Note-books  and  other  Manuscript  Papers^  iSt 
printed  Report  has  been  adopted. 

The  Elditor  has  compared  all  the  Cases  with 
the  Register's  Book^  where  he  has  found  them 
inserted^  and  some  of  the  Cases  with  the  Records 
in  the  Six  Clerks'  Office ;  he  has  likewise  to  many 
of  the  Cases  subjoined  Notes^  wherein  observations 
are  made  upon  the  ancient  and  modem  authorities^ 
with  reference  to  the  principles  which  the  decisions 
of  Lord  Hardwicke  have  established. 

The  Note  Books  of  Lord  Chancellor  Hard- 
wicke generaDy  contain  the  material  proceedings 
of  the  Court  during  each  day^  the  statement  of  the 
Case^  the  evidence  and  the  arguments  of  Counsel^ 
and  frequently  during  the  arguments  of  Counsel^ 
the  answers  to  their  arguments^  which  are  inclosed 
within  brackets ;  the  judgments  are  either  entered 
in  his  Note-books  or  are  contained^  in  separate  Pa- 
pers^ to  which  reference  is  made  in  his  Note-book. 


PREFACE.  V 

Three  entire  Note  Books^  and  nearly  the 
whole  of  a  fourth,  besides  other  Manuscript  Pa- 
pers, refer  to  the  period  which  this  Volume  em- 
braces. 

Upon  the  higher  judicial  qualities  of  Lord 
Hardwicke,  which  are  so  universally  acknowledged 
in  the  profession^  the  Editor  has  not  presumed  to 
make  any  observations ;  but  he  cannot  refrain  from 
observing,  that  it  is  only  those  who  have  had  ac- 
cess to  his  Manuscripts^  who  can  correctly  estimate 
the  care^  assiduity^  and  labor^  which  he  bestowed 
upon  the  duties  of  his  high  office. 


MASTERS  OF  THE  ROLLS. 


Sib  Joseph  Jektix  appointed  Master  of  the  Rolls^ 
July  I3th,  171T. 

The  Honourable  John  Vebnet  succeeded  him 
the  39th  of  Sept.  1738. 


ATTORNEY-GENERAL, 
Sib  Duplet  Ryder. 


SOLICITOR-GENERAL, 
Sib  John  Stbange. 
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P.  21, 1.      .  for  "  Bensley  v.  Bens  ley  "  read  Beasley  v.  Beat  ley. 
P.  50,  51,  52,  53,  and  54,  in  the  word  '^  travelling"  /.  omitted. 
P.  66,  note  (1).     The  sentence  referred  to  as  taken  from  Lord 

Hardmcke*8    Note-book    begins   at   the    words  ^^  the 

credits,"  last  line,  page  67. 
P.  74,  I.  27.  for  "  daughter  "  read  daughters. 
P.  119,  note  (1).  for  "  3  Meriv.  Rep."  read  "2.  Ueny .  Rep. 
P.  219,  note(l).  for  "  Okeden  v.  Okcden,''  read  Okeden  v.  Walter. 
P.  255, 1.  4.  for  "  1,300/.,"  read  mortgage. 
P.  304, 1.  33,  marginal  note,  for  ^^  property  of,"  read  property  of 

A.^  dele  "  or." 
P.  328,  1.  23.  marginal  note,  for  ^^  as  he  should  have,"  read  as  he 

should  leave. 
P.  470, 1.  6.  marginal  note,  after  ^^  Item."  read  to  his  niece  S. 

Sxcynbume, 
P.  573, 1.  8.  marginal  note,  for  "  every  one,"  read  every  year. 


CASES   IN   CHANCERY. 


HILARY  TERM,  1736. 


PARTERICHE  t;^-^?^*  POWLET.  (1) 


Feb.  26,  1736. 

IX  this  case  the  Lord  Chancellor  laid  down  the  following     i  Atk.  407. 
Rules  2 — 

\Miere  a  husband  is  left  sole  executor,  he  is  entitled  to 
the  surplus,  and  it  shall  not  be  construed  as  a  resulting 
trust. 

fl)  The  rales  here  stated  to  be  laid  her  personal  estate  to  her  two  sisters^ 

<fowa   by    the    Lord  Chancellor  are  Elizabeth  and  Sarah,   and  appointed 

t4J[<»n  from  Atkyns,     They  do  not  ap-  them  executrixes  of  hor  will ;    and  on 

pwr  in  Lord  f/ar</©/cAe'*  Note-book ;  the  23d  of  Jane  1726  died.     Part  of 

Bat  the  following  statement  of  the  case  Mary   Ward's  personal  estate  at  the 

i»  taken  from  Lord  Ilardzcicke^s  Note-  time  of  her  death,  consisted  of  several 

book  and  the  Register's  Book.  outstanding   mortgage   securities.     On 

John  Ward  by  his  will  of  the  16th  the  28th  of  April,  1728,  John  Ward, 

of  November  1717,  devised  his  estates  the  brother,  died  intestate,  possessed  of 

(ifU'T    certain  limitations  which  were  considerable    personal    estate.     Sarah 

determined)    to     his     two    daughters  being  thus  entitled  to  the  moiety  of  a 

Elizabeth    and    Sarah  as  tenants    in  reul  estate  and   considerable   personal 

common  in  fee,  and  gave  2,000/.  equally  estate,  both  in  her  own  right,  and  as 

bf'tween  tliem,  to  be  raised  by  sale  of  joint-tenant  with  her  sister,  (though  the 

timber  to   be  felled  from   any  of  his  same  was  not  actually  in  her  possession.) 

lands,     and    appointed     them    execu-  Upon  a  marriage  with  the  plaintiff,  he, 

trixrs  and  residuary  legatees,  and  soon  by  indentures  of  the  1st  and  2nd  days 

afterwards  died,  leaving  his  wife,  Ann  of  June  1730,  in  consideration  of  tlie 

Wardj  John  Ward  his  son,  Elizabeth,  marriage,  and  of  the  sums  of  4,500/.  and 

Sarahj    Mary,   and   Ann    Ward,   his  800/.,  making  together  6,300/.  agreed 

daoghters  him  surviving.  Mary  Ward,  by  her  to  be  paid  to  trustees  in  discharge 

#Be  of  his  daughters,  being  possessed  of  of  incumbrances  upon  the  plaintiff's  es- 

considerable    personal    estate,    on   the  tates,  conveyed  certain  estates  to  trus- 

S3d   of  Jane,  1726,   made   her   will,  tees,  in  trust  for  the  use  of  iS'arraA  ffWe/, 

after  giving  some  specific  and  pe-  in  case  she  survived  him,  for  her  life, 

liarj  legaeieS|  gave  the  residue  of  for  her  jointure,  with  other  remainders 

B 
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Parteriche      If  two  tenants  in  common  put  oat  money  as  joint  e 
V*  tors,  it  shall  not  survive,  but  shall  go  respectively  to 

persons  who  are  the  proper  representatives  of  each. 


POWLET. 


over.  And  bj  Indentures  of  Ifease  and 
release  of  the  same  dates  With  the  last 
mentioned  indentures,  the  said  Sarah 
fVardy  after  reciting  the  intended  mar- 
riage, and  that  the  plaintiff  was  to 
have  the  sum  of  5,300^  as  her  marriage 
portion,  and  that  the  plaintiff  had  con- 
tracted and  agreed  with  her,  that,  not- 
withstanding the  marriage,  she  should 
hold  and  enjoy,  to  and  for  her  separate 
use  and  disposal,  and  for  want  of  such 
disposal^  and  for  want  of  iasue  of  her 
own  body^  her  heirs  and  next  of  kin 
respectively  of  her  own  family  of  the 
Wards y  should  have  and  enjoy  all  the 
manors^  landj  and  hereditaments^  with 
all  the  appurtenances y  and  all  herper^ 
sonal  estate  whatsoever^  except  the  said 
5,300/.,  and  the  rents,  issues,  interest, 
and  profits  thereof,  whereto  she  had 
any  estate,  right,  title,  claim  or  de- 
mand whatsoever,  or  whereto  she  had 
anj  claim  upon  the  death  t>f  Ann 
Ward  her  sister,  or  Ann  Ward  her 
mother,  in  consideration  'of  the  said 
intended  marriage,  and  for  settling  and 
conveying  the  said  lands  and  heredita- 
ments, in  trust  for  her  the  said  Sarah 
Wardy  and  her  heirs  and  assigns  for 
ever,  and  that  the  same  might  be  for 
the  sole  and  separate  use  of  her  the  said 
Sarah  Wardy  without  the  control  of 
the  plaintiff,  her  husband,  granted  and 
conveyed  to  the  trustees  and  their 
heirs,  all  the  said  moiety  or  half  part 
of  the  said  manor,  to  the  use  of  herself 
and  her  heirs  till  marriage,  afterwards 
to  permit  her  to  receive  the  rents  and 
profits  to  her  own  separate  use  during 
her  life  without  impeachment  of  waste, 
remainder  to  the  use  of  such  person  or 
persons,  and  for  such  uses  as  she  should 
direct  limit  and  appoint.  Remainder 
in  default  of  appointment  to  her  right 
heirs.  Ann  Wardy  the  mother,  died 
on  the  25th  of  March  1731,  intestate, 
and  possessed  of  considerable  personal 
estate,  and  which,  upon  her  death,  was 
taken  possession  of  by  her  daughters, 
Elizabeth  and  Sarah.    Sarah  on  the 


22nd  of  May  1731  made  her  wil 
devised  all  the  moiety  of  her  landi 
prised  in  the  settlement  to  tn 
upon  trust,  first  to  satisfy  and  ] 
her  just  debts,  and  afterwards  to 
the  rents  and  profits  for  the  ben 
such  child  or  children  as  she  i 
leave,  and  for  want  of  such  issi 
directed  that  the  rents  thereof  i 
be  to  the  use  and  behoof  of  the  pi 
for  life  without  impeachment  of 
and  appointed  him  sole  executor 
will,  and  died  in  the  year  1731  w 
issue. 

In  November  1731,  a  commisi 
lunacy  was  taken  out  against 
Wardy  the  sister  of  Sarah  and  . 
bethy  and  Elizabeth  having  int 
ried  with  the  defendant  William 
lety  William  Powlet  and  Eli 
his  wife  were  appointed  her  cc 
tees.  The  plaintiff  brought  h 
against  William  Powlet  and  Eli 
his  wife,  wad  Ann  Wardy  the  luna 
an  account  of  the  personal  esti 
John  Ward  the  father,  John 
the  brother,  Mary  Wardy  Ann  . 
the  mother  of  his  late  wife,  and 
account  of  his  late  wife's  real  an< 
sonal  estate.  And  the  plaintifl 
cross  cause,  brought  their  bill 
account  of  the  same  personal  esta 
far  as  the  plaintiff's  wife  pof 
them. 

Mr.  Brown  for  the  plaintiff. 

The  Attorney  General^  Mr.  V 
Mr.  Fazakerlyy  and  Mr.  Clar 
defendants. 

The  Lord  Chancellor  direcl 
account  of  the  personal  estate  o 
Ward  the  father,  and  after  payn 
his  debts  and  legacies,  directc 
surplus  to  be  divided  into  two  mc 
one  moiety  to  be  considered  as  ^ 
the  personal  estate  of  the  plain tifl 
wife  Sarahy  and  the  other  wall 
paid  to  or  retained  by  the  defe 
Powlet  and  his  wife.  And  he  di 
an  account  of  Mary  Ward^s  p< 
estate,  and  as  to  so  much  as  vi 
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A  devise  of  the  rents  and  profits  of  an  estate  to  the  hus-  Partericue 
band  for  life  without  impeachment  of  waste^  shall  not  be  v* 

ooosidered  as  annual  profits  only^  but  will  empower  him  to     '^^^^e''* 
cut  timber.  (2) 

Tenant  for  life  pays  one  third  of  interest  upon  debts  and 
legacies,  and  reversioner  two-thirds.  (3) 


crifed  in  the  lifetime  of  the  said  Sarahy 
the  Master  was  io  see  whether  anj  act 
us  done  to  sever  the  joint- teDancy  of 
ittcb  part,  and  such  part  as  was  received 
by  Sarah  in  her  lifetime  was  to  be  a 
debt  upon  her  estate,  and  the  plaintiff 
▼as  to  account  for  what  he  had  re- 
ceived.   And  he  directed  an  account 
of  the  personal  estate  of  John  Ward 
the  brother  of  the  plaintiff's  wife,  and 
after  payment  of  debts,  directed  it  to 
be  divided  into  four  parts  :  One-fourth 
part  to  be  paid  to  the  plaintiff  as  stand- 
by in  the  place  of  his  late  wife,  and  to 
be  considered  as  part  of  the  personal 
citate  of  his  late  wife,  one-fourth  part 
te  be  paid  to  defendants  Powlei  and 
bb  vife  ;   one  other  fourth  part  to  be 
fud  to  the  committees  of  Ann  Ward 
^IsDatic  for  her  benefit,  and  the  other 
"rt  part  was  to  be  considered  as  part 
ef  thv  personal  estate  of  the  mother 
•^  Ward.     And  an  account  was  di- 
■Kted  of  the  personal  estate  of  Ann 
9fvd  the  mother,  and  after  payment 
ef  debts,  he  directed  the  residue  to  be 
divided  into  three  parts:    One-third 
part  thereof  to  be  considered  as  part  of 
the  penonal  estote  of  the   plaintiff's 
hte  wife  ;   one  other  third  part  to  be 
Piid  to  defendants  Powlet    and    his 
vife ;   and  the  other  third  part  to  be 
paid  to  the  committees  of  Ann  Ward 
the  lunatic,  for  her  benefit    And  it 
vii  further  ordered  that  an  account 
iboald  be  taken  of  the  personal  estate 
eftbepUintiff't  late  wife  come  to  the 
bwls  of  the  plaintiff  or  any  other  per- 
<M.  And  it  was  ordered  that  the  per- 
iMri  estate  of  the  plaintiff's  late  wife, 
^t^id  be  applied  in  the  satisfaction  of 
ber  debts,  and  of  the  said  sum  of  5,300/. 
ir  so  Bittch  as  should  remain  unsatisfied. 
Aad  so  much  as  should  appear  due  to 
^  piaiatiff  for  the  sum  of  6,300/.,  or 
^  the  surplus  of  his  late  wife's  per- 
'  estate  was  to  be  paid  to  or  re- 


tained by  the  plaintiff,  and  in  case  the 
personal  estate  should  be  deficient  to 
pay  debts,  his  Lordship  declared  that 
the  residue  was  to  be  raised  by  a 
fall  and  sale  of  timber  growing  on  the 
trust-estates  devised  by  her  will,  and 
he  directed  that  the  defendants  should 
account  for  the  rents  and  profits  of  the 
real  estate  devised  to  the  plaintiff  for 
life,  which  were  to  be  applied  in  the 
first  place  to  keep  down  the  interest  of 
the  surplus  of  Sarah^s  debts  not  satis- 
fied by  her  personal  estate,  and  the 
residue  was  to  be  paid  to  plaintiff. 

And  it  was  further  ordered  that  the 
plaintiff  in  the  original  cause  and 
defendant  in  the  cross  cause  should 
come  to  an  account  with  the  lunatic 
and  her  committees  for  such  part  of  the 
personal  estate,  and  the  rents  and  profits 
of  the  real  estate  of  the  said  lunatic, 
and  what  had  been  received  by  the 
plaintiff  was  to  be  paid  over  to  the  said 
lunatic  and  her  committees,  and  what 
had  been  received  by  his  late  wife  was 
to  be  considered  as  a  debt  upon  her 
estate.  And  his  lordship  directed  a 
partition  to  be  made  of  the  devised  es- 
tates, and  that  the  plaintiff  was  to  hold 
such  part  as  was  allotted  to  him,  ac- 
cording to  his  wife's  will,  subject  to 
the  order  of  the  court,  but  not  to  fell 
timber  without  leave  of  the  court,  un- 
less for  necessary  repairs  and  botes. 
Reg.  Lib.  B.  1736.  fo.  223.  Reg. 
Lib.  B.  1741.  fo.  443. 

(2)  See  Co.  Litt.  4  b. 

(3)  No  such  principle  is  warranted 
by  this  case,  nor  does  any  such  rule 
now  prevail.  Tenant  for  life  is  obliged 
to  keep  down  the  interest  upon  incum- 
brances. Bridgman  v.  Dove^  3  Atk. 
201.  Revel  v.  Watkinson,  1  Ves. 
93.  Amesbury  v.  Broxsn^  1  Vt*s. 
480.  Buckcridge  v.  Ingram^  2  Ves. 
jun.  652.  White  v.  Whiie^  4  Ves. 
33.,  and  9  Ves.  569. 
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CASES  IN  CHANCERY. 


MICHAELMAS  TERM,  1740. 


PARTERICHE  v.  POWLET.  (1) 


^X.Ant€,^A.  Upon  the  Master's  Special  Report. 


October  14,  1740. 
^  Atk.  54.        Thb  Master,  by  his  report  of  the  2nd  of  May,  1739,  i 

\^x'tZmU  *^^  ^^^'"  ^*"  ^^-  P^^  "^  *^^  personal  estate  of  Mary  \ 
toreaicsutc,  had  been  equally  divided  between  the  plaintiff  Part 
JcM^lltbber  an<l  ^^  late  wife,  and  the  said  defendant  Powlet  ai 
tnAUiT Elizabeth  wife,  in  the  plaintiff's  late  wife's  lifetime,  and  he  founc 
lonai  e^J^T  847/.  16s-  had  been  received  by  plaintiff  on  Cutfield^s 
amongst  which  crage,  and  that  a  moiety  thereof  amountini^  to  the  s 

were  morti^fage  ^  o  ^  ^  ^  ^ 

securities/by  423/.  18^.  belonging  to  the  defendants  Powlet  and  hi 
Tn  h«  SSfr?^'  '^as  retained  by  the  plidntiff,  and  that  the  plaintiff  ai 
riaffc,  after  re-  late  wife  gave  to  the  defendants  Powlet  and  his  wife,  a 
hadTbeen  a-*  bearing  date  the  4th  day  of  February,  1730,  thereby 
f^  ^l}^\     misinff  to  be  accountable  to  the  said  defendant  Elii 

husband  that  ^  ^     y.  . « 

she  should  en-  for  half  the  sum  that  should  be  paid  upon  Cutfield  s 
imrate  use  and  8^g®>  ^^^  ^  carry  interest  for  the  same  from  the  timi 
disposal  her  received  it  till  they  made  over  their  ehare  of  Netvland 
sonai  property,  Croucher^s  security ;  but  it  did  not  appear  to  the  9 
and  far  want  of  ^jj^^.  ^j^g  plaintiff  or  his  latc  wifc  ever  made  over  th< 

and  for  want  of  tcrcst  in  the  Said  Newland^s  and  Croucher's  securities 
tody^'heirAeir!^  that  the  Said  Croucher's  security  was  originally  made 
and  next  of  kin  gaid  Mary  fFardy  for  the  sum  of  200/.    That  after  th 
her  own  famUy  Mary's  death,  the  said  Croticher  wanting  the  further  g 
should  have  and  59/    applied  to  the  said  defendant  Elizabeth^  who  ad^ 

enjoy  the  same,  '      *^*  ^  ' 

conveys  her    ^the  same,  and  that  the  said  security  was  then  alterc 

real  estate  to 

the  uses  of  the  settlement,  but  makes  no  assip^ment  of  the  personal  property.  The  whol 
money  due  upon  one  of  the  mortgage  securities,  called  Cutjleld's  mortgage,  was  receive< 
husband,  who  together  with  bis  wife  gave  a  note  promising  to  be  accountable  to  £ 
for  half  the  sum  upon  CutJieltFs  mortgage,  and  interest  until  Newland's  and  Croucher's^ 
the  other  mortgages,  were  made  over  to  Elizabeth ;  held  that  there  was  a  severanci 
joint-tenancy  as  to  Outfeld^s,  Croucher*s,  and  Newland's  mortgages ;  but  that  the  set 
was  no  severance  of  the  Joint-tenancy  of  any  part  of  the  personid  estate ;  and  that  tt 
no  severance  as  to  the  joint-tenancy  of  one  of  the  mortgages,  by  one  of  the  joint-tenant 
advanced  an  additional  sum  to  the  mortgagee,  and  taken  a  conveyance  in  her  own  nan 

(1)  The  statement  of  this  case  by  counsel  from  Lord  Hardwicke^s 

]VIr.  Atkyns  is  incorrect.  The  Master's  book ;  and  the  judgment,  with 

report  in  this  case  is  taken  from  the  dition  from  Lord  Hardmicke^s 

Register's  Book  ;    the  arguments    of  book,  from  Atkyns. 
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the  said  defendant  Elizabeth  and  the  plaintiff's  late  Partericue 
250/.^  and  that  BillinghursVs  security  was  origi-  v* 

ide  to  Mary  Ward  for  the  sum  of  200/.,  but  that  P^^^^t. 
^ery  JFard^s  death,  there  being  due  thereon  for  prin- 
d  interest  222/.  As.  6d.,  and  the  said  Billinghurst 
the  further  sum  of  2JL  \bs^  6d.  applied  to  the  said 
it  EUzaheth  to  supply  him  therewith,  which  she 
Lgly  did,  and  then  the  said  security  w]as  altered  and 
the  defendant  Elizabeth  for  260/. : — and  the  Master 
certified,  that  the  defendants  Powlet  and  his  wife 
that  the  several  sums  of  money  mentioned  by  hitqi 
chedule  and  his  report  to  be  received  by  them  since 
h  of  the  phuntiff 's  late  wife,  and  the  mortgages  and 
lue  thereon,  belong  to  him  and  his  said  wife  by  sur- 
p : — and  the  Master  further  certified,  that  it  did  not 
o  him  that  there  was  any  other  act  done  to  sever  the 
sancy  of  Mary  fFard's  personal  estate  received  in 
's  late  wife's  lifetime,  but  that  the  plaintiff  insisted 
joint-tenancy  was  severed  by  the  deed  of  the  2nd 
•30.  (2) 

ase  came  on  to  be  argued  upon  the  Master's  report.  I4th  Oct  1740. 
3rotvn  and  Mr.  Murray  for  the  plaintiff  contended 
re  had  been  a  severance  of  the  joint- tenancy,  first,  by 
lement  made  by  Sarah  of  her  own  property  upon 
riage  with  the  plaintiff:  secondly,  by  the  acts  done 
i  the  two  sisters.  That  the  settlement  was  de- 
y  of  Sarah's  intention  to  sever  the  joint-tenancy, 
e  receipt  of  847/.  by  the  plaintiff  on  Outfield's  mort- 
ad  the  note  given  by  him  and  his  wife  to  Mrs.  Pow* 
anted  to  an  agreement  to  sever  the  joint-tenancy  in 
of  Cui/ield'sj  Croucher's,  and  Newland's  mortgage ; 
to  Billinghurst' s  security,  that  the  alteration  of  the 
J  by  Elizabeth  having  taken  a  conveyance  in  her  own 
had  severed  the   joint-tenancy  both    in    law  and 

Attorney- General  and  Mr.  Capper  for  the  defend- 
ansted,  that  in  order  to  make  a  severance  in  equity, 
Dist  be  an  agreement  between  the  joint-tenants, 
tthe  end  of  the  settlement  was  not  to  sever  the  joint- 
7)  but  only  to  take  away  the  power  of  the  husband 
ke  property  of  the  wife.    That  there  was  no  act  done 


'fUi  deed  is  stated  in  the  note  (1)  to  Parieriche  ▼.  Powlety  when  it 
« to  be  heard  in  1736. 
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Parteriche 

r. 

POWLET. 


17  th  Oct.  1740. 

Aa  actual  alie- 
nation only  can 
sever  a  joint- 
tenancy.  A  de- 
claration of  one 
of  the  parties 
that  it  shall  be 
severed,  is  not 
sufficient. 


by  the  wife  to  give  it  to  the  issue.  That  the  note  was  not 
intended  to  sever  the  joint-tenancy  with  respect  to  the  se- 
curities mentioned  in  the  note^  and  they  cited  Collins  v. 
Harris,  3rd  May,  173/.  Moyse  v.  Giles,  2  Vem.  385.  Mus- 
grave  v.  Dashwood,  2  Vem.  63.  (3) 

Lord  Chancellor. — ^There  is  a  severance  of  the  joint- 
tenancy  in  Cutfield'sj  Croucher*s,  and  Newland^s  securities, 
and  they  must  be  divided  equally  between  the  plaintiff  and 
the  defendant  Powlet  and  his  wife,  but  as  to  the  rest  of 
Mary  Ward^s  personal  estate  there  is  no  severance ;  for 
first,  here  is  no  agreement  for  that  purpose :  secondly,  if  no 
agreement,  then  there  must  be  an  actual  alienation  (4)  to 
make  it  amount  to  a  severance  \  the  declaration  of  one  of  the 
parties  that  it  should  be  severed,  is  not  sufficient,  unless  it 
amounts  to  an  actual  agreement ;  (5)  and  here  is  nothing  in 
the  marriage  settlement  which  amounts  to  an  alienation, 
either  in  law  or  equity,  for  the  real  intention  was  to  preserve 


(3)  Mus grave  v.  Dashwood  has 
been  over-ruled  by  Hinton  v.  Hinton, 

2  Ves.  632.  and  by  Brown  v.  Raindle, 

3  Ves.  jun.  257. 

(4)  Alienation  by  devise  does  not 
sever  joint-tenancy.  Litt.  287.  1  Inst. 
183  a.     Moi^se  v.  Giles,  2  Vem.  385. 

(5)  But  a  severance  of  joint-tenancy 
may  be  inferred  either  from  the  nature 
of  the  transaction  or  the  acts  of  the 
parties.  From  the  nature  of  the  transac- 
tion,— as  where  persons  are  joint  pur- 
chasers of  land,  with  a  view  to  a  ha- 
zardous undertaking ;  Lake  v.  Crad* 
dock^  2  P.  Wms.  158. — or  where  the 
transaction  partakes  of  the  nature  of 
trade,  as  the  purchase  of  stock  upon  a 
farm  ;  Jeff  cries  v.  Small,  1  Vem.  217. 
— or  where  the  lease  of  a  farm  itself  is 
tiikcn  only  for  the  same  purpose  as  the 
slock,  and  the  lease  is  only  considered 
as  the  substratum,  per  Lord  Thur^ 
lozc,  in  Elliott  v.  Brown,  cited  in 
9  Ves.  597. — or  where  two  persons  lay 
out  money  upon  mortgage,  and  take 
the  mortgage  to  themselves  jointly; 
Petty  V.  Styard,  1  Ch.  Rep.  57.— 
or  where  two  make  a  joint  purchase, 
and  the  purchase-money  is  not  paid  in 
equal  proportions.  Lake  v.  Gibson, 
1  Eq.  Ca.  Ab.  291.  A  severance  may 
likewise  be  inferred  from  the  acts  of 
the  parties ;  as  a  covenant  by  a  joint- 


tenant  to  sell ;  diet,  per  JA>rd  Alvan^ 
ley,  Brozon  v.  Raindle,  3  Ves.  257. 
But  an  agreement  by  an  infant  is  not  a 
severance.  May  v.  Hook,  Harg.  Co. 
Litt.  246.  note  1.  So  where  two  parties 
took  under  a  will  both  in  the  capital  and 
the  profits  of  a  trade  as  joint-tenants  ; 
but  carried  on  the  trade  for  twelve  years, 
as  partners,  one  advancing  more  capital 
than  the  other,  one  taking  more  profit 
than  the  other,  holding  themselves  out 
in  all  their  transactions  as  partners 
from  the  death  of  their  testator ;  a  se- 
verance was  inferred  both  as  to  the  ca- 
pital and  profits.  Jackson  v.  Jackson, 
9  Ves.  591.  Qucere,  whether  persons 
merely  acting  as  partners  in  trade  for 
twelve  years,  would  not  sever  a  joint- 
tenancy  created  by  a  will ;  ib.  So 
where  two  persons  had  divided  equally 
between  themselves  all  the  property 
to  which  they  were  entitled  as  joint- 
tenants  under  the  will  of  their  testator, 
except  a  sum  of  350/.,  set  apart  to  an- 
swer an  annuity  given  by  the  will,  and  a 
sum  of  8,000/.  set  apart  to  answer  the 
contingencies  of  the  testator's  will: 
It  was  held  that  their  general  dealing 
with  respect  to  that  part  of  the  pro- 
perty of  the  testator  divided  between 
them  was  sufficient  evidence  of  their 
intention  to  divide  the  whole.  Crookc 
V.  De  Vandcz,  1 1  Ves.  330, 


CASES  IN  CHANCERY.  7 

the  right  of  the  wife  as  it  was,  so  that  her  property  might  Partsriche 
not  be  altered  by  the  mterposition  of  the  husband ;  and,  for  v* 

any  thing  that  appears  to  the  contrary,  it  might  likewise  be      ^owlet. 
intended  to  preserve  the  right  she  might  have  of  survivor- 
lUp,  upon  Mrs.  Pawlefs  dying  before  her. 

There  is  besides  another  reason,  the  other  joint-tenant 
was  no  party  to  the  deed. 

The  only  thing  that  could  give  the  least  colour  to  the  sup- 
poation  of  [a  severance  of  the]  joint- tenancy  are  these  Thewoi^s 
words  in  the  marriage  agreement,  for  want  of  issue  of  her  ^u  arc  not^^in" 
own  body,  then  it  shall  go  to  the  next  of  kin  of  her  own  -<'*jf»*»,  but 

»    •y  are  inserted  m 

tUnuy.  order  to  make 

But  I  do  not  think  they  are  sufficient  to  make  the  issue  of  J^fi-PJUJ^f*  '**" 
her  body  purchasers,  or  to  give  them  a  right  to  come  into  this 
Court  as  purchasers,  to  have  the  agreement  carried  into  exe- 
cition  in  their  favour ;  if  it  had,  I  should  have  inclined  to  * 
think  it  a  severance ;  but,  notwithstanding  these  words,  it 
EdB  leaves  it  at  large,  and  absolutely  at  the  wife's  disposal. 

A  joint-tenancy  is  undoubtedly  no  favourite  (2)  of  a  court 
of  equity,  though  otherwise  at  law ;  but,  in  the  present  case, 
kie  is  no  pretence  of  an  alienation,  either  in  law  or  equity.. 
]%«  V.  Gylesy  2  Vern.  385. 
JSenaiio  rei  pre/ertur  juri  accrescendiy  is  a  maxim  in 
CfB^ ;  but  then  it  must  appear  to  be  an  actual  alienation, 
ainot  from  inference  and  implication  only,  without  any 
optss  declaration  of  the  parties. 

(2)  Rigden  v.  Vallierj  2  Ves.  258. 


HILARY  TERM,  1736. 


Sr  BIBYE  LAKE  v.  Sir  THOMAS  HALES,  and  other8.(I) 


28M  February^  1736.  lAtk.281. 

I«ID  Chancellor.— His  Lordship  said,  there  had  been  a  E^^T  >°^/>"^'^ 
■aference  of  opinion  amongst  judges ;  whether  a  demand  er. 

(1)  What  Lord  Hardwicke  is  stated  The  following  sUtement  of  the  case 

*»Wfe  nid  in  this  case  is  taken  from  is  taken  from  Lord  Hardwicke* s  Note 

"AlyRf,  where  it  is  reported,  under  the  and  the  Register's  Book  : — 

■ —  of  Lake  v.  Haye$.  Sir  B.  Lake  brought  hU  biU  against 
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Lake       must  be  made  upon  the  drawer  of  a  bill  of  exchange^  to 
,,  ^'  entitle  an  indorsee  to  an  action,  but  that  he  was  very  dear  in 

■  ■  Al  dS 

his  own  judgment,  there  is  no  occasion  to  make  that  demand^ 
for  he  considered  every  indorser  as  a  new  drawer.  (2) 

It  was  adjudged  by  the  late  Master  of  the  RolUj  that  a 
Rale  as  to  tbe  bill  in  Chancery,  which  had  been  depending  almost  six  years, 
utions.         '  ought  not  to  be  considered  as  a  sufficient  demand  of  the 
debt,  so  as  to  take  it  out  of  the  statute  of  limitations.   (3) 


the  defendants,  who  were  the  personal 
representatives  of  William  aod  Robert 
Halesy  for  paymeDt  of  a  note  of  800/.; 
and  the  bill  stated,  that  Wm,  Hales 
being  possessed  of  two  negotiable  notes, 
both  bearing  date  the  6th  of  April, 
1726,  under  the  hands  of  Robert 
Hales  deceased,  both  payable  to  Ao- 
bert  HaleSj  three  months  after  date, 
one  for  440/.  and  the  other  for  430/. 
and  both  indorsed  by  Robert  Hales ; 
and  thinking  that  he  coald  get  a  bill  of 
the  plaintiffs  more  easily  discounted 
than  he  could  the  two  notes,  requested 
the  plaintiff  to  give  him  his  note  for 
800/.  payable  at  a  future  time,  and  that 
he  would  for  the  plaintiff's  security, 
leave  Robeti  Hales*s  notes  with  the 
plaintiff,  in  order  that  he  might  pay 
himself  the  800/.  out  of  the  two  notes 
when  they  became  payable,  and  return 
the  overplus  to  Wm.  Hales;  and  he 
promised,  that  in  case  the  two  notes 
were  not  punctually  paid,  that  he  would 
take  care  to  discharge  the  plaintifi^s 
note.  That  the  plaintiff  thereupon  de- 
livered to  Benjamin  fVilcockj  a  person 
*  whom  he  employed,  a  note  for  800/. 
payable  on  the  2d  May,  1726,  and 
directed  fVilcock  to  indorse,  and  de- 
liver the  same  to  William  HaleSy  which 
he  accordingly  did  ;  and  William  Hales 
delivered  to  Wilcock  in  trust  for  plain- 
tiff, the  two  notes  of  the  6th  of  April, 
1726,  and  signed  a  paper,  promising 
to  indemnify  both  the  plaintiff  and 
Wilcock  against  the  800/.,  and  that  he 
liad  left  the  two  notes  as  security  for 
the  800/.  That  the  800/.  was  paid  to 
William  Halesy  and  that  Wilcock 
thereupon  being  discharged  from  the 
800/.  note,  delivered  up  the  two  notes 
to  William  Hales.    The  defendants  put 


in  their  answer  to  the  bflll,  and  denied 
any  knowledge  of  the   circumstances 
stated  in  the  bill.     And  the  plaintiff 
•entered  into  evidence  to  shew  that  tbe 
800/.  was  advanced.     The>>nly  point 
insisted    upon    in    argument   by  Mr. 
Browne^  the  counsel  for  the  defendant^ 
was,  as  to  the  insufficiency  of  the  evi- 
dence of  payment  of  the  800/.,  where- 
upon the  Lord  Chancellor  directed  «a 
issue,  to  try  whether  any  sum  of  money  • 
had  been  advanced  by  the  plaintiff  m 
satisfaction  of  the  note  of  the  2d  Maj^ 
1726  ;  and  the  jury  having  found  tliit 
the   plaintiff   had  advanc^    %0OL  fa 
satisfaction  of  the  note,  the  cause  came 
on  to  be  heard,  on  further  directuwi 
on  the  17th  June,  1737;  when  it  wa^ 
ordered,  that  the  800/.  and  interest^ 
should  be  paid  to  plaintiff  out  of  tli^ 
assets  of  Robert  Hales.    Reg.  Lib.  ]K« 
1736,  fo.  223.    Reg.  Lib.  B.   1737", 
fo.  397. 

(2)  And  it  is  now  settled  that  thep< 
is  no  occasion  to  make  that  demaimd 
Harry  v.  Perritt^  1  Salk.  133.  Browne 
ley  V.  Fraziery  1  Strange.  441.  XtfWi' 
rence  y.  Jacobs  ib.  515.  Heylyfn  i 
Adamsonj  2  Burrow,  674.  Ba^M^^ 
on  Bills  of  Exchange,  4th  Ed.  37^ 
Though  Sidebotham  v.  Smiihj  1  Stn 
649.  Collins  v.  Butlerj  2  Stra.  lO»' 
are  contra. 

(3)  If  there  be. a  suit  in  equity  fio*"  ^ 
demand,  for  which  an  action  at  lai^  ' 
afterwards  brought,  but  during  ^^ 
pendency  of  the  suit  the  statuteof  li"*' 
tations  becomes  a  bar  to  the  plaint i  ^ 
demand  at  law,  a  court  of  equity  f^^^ 
not  interfere  to  prevent  the  deiendmXM^ 
pleading  the  statute  of  limitations  ^ 
bar  to  the  action,  Cradock  v.  Maf^^- 
1  Ch.  Rep.  109.   Hurdret  v.  Cattad^^^'^ 
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I.    Anon*  9,  Ch.  Ca.  217.    Con-  where    it    is    necessary   for   a    party 

an*  1  Vem.  73,  to  ask  the  assistance    of  a  court]  of 

where  a  court  of  equity  directs  equity,  in  order  to  aid  him  in  his  legal 

ion  to  be  brought  in  a  matter  remedy,   that  outstanding  terms  may 

ning  which  a  court  of  equity  and  not  be  set  up,  or  that  deeds  in  the 

>f  law  have  a  concurrent  jurisdic-  -possession  of  the  party,  against  whom 

ind  during  the  pendency  of  the  he  seeks  to  recover  at  law,  may  be  pro- 

e  statute  becomes  a  hnr^  Macken^  dnced ;   in  such  cases  a  court  of  equity 

Marquis  ofPowiSy  4  Bro.  P.  C.  will   prevent  the  statute    from   being 

or  where  the   party  is  stayed  pleaded,  PiiicAe  v.  TAomej/crq/lf,  4  Bro. 

proceeding  at  law  by  the  act  of  P.  C.  92.    Bond  v.  Hopkins^  Scho.  & 

art;   .^iioft.  2Ch.  Ca.  16.    Pul-  LeL  Rep.  413. 
V.    Warren.  6    Ves.    73;    or 


AFTER  HILARY  TERM,  1736. 


DUCHESS  of  MARLBOROUGH  v.  Sir  THOMAS 

WHEAT.  (1) 

isCuANCELLOti  laid  it  down  in  this  case,  that  Masters  i  Atk.454. 

ftttcery  in  reports  which  are  special,  are  not  to  set  forth  Masters  in 

rtdence  with  their  opinions  upon  it,  but  only  to  state  reports,  are 

bare  matter  of  fact  for  the  judgment  of  the  court,  in  b^J^J^/tJ^J^ 

same  manner  as  in  courts  of  law,  they  only  state  the  facts  of  fact. 
*cd  by  both  sides  in  a  special  verdict,  but  never  meddle 
k  any  part  of  the  evidence  on  either  side. 


0  This  case   does  not   appear   in   Lord  Hardwicke^s  Note-book,  but  is 
«froml  Atk.  464. 
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AFTER  HILARY  TERM,  1736 


The  ATTORNEY  GENERAL  v.  HAYES. 

1  Atk.  356.    Lord  Chancellor  :     Where  a  legacy  is  ^ven  to  a  ( 
interest  shall  be  paid  from  the  death  of  the  testator,  i 


(1)  This  proposition  which  is  taken 
from  Atkyn$^  is  neither  warranted  by 
Lord  iiardzeickeU  Note-book,  where 
this  case  appears,  nor  by  the  decree  in 
the  Register's  Book.  By  the  decree  in 
the  Rei(ister*s  Book  it  appears,  That 
Judith  Cole,  bequeaths  100/.  to  the  mi- 
nisters and  churchwardens  of  Chelsea, 
in  trust,  to  invest  the  same,  in  the 
purchane  of  lands  or  other  good  se- 
curity, and  to  distribute  the  yearly  in- 
terest thereof  among  six  poor  widows  of 
Chelsea.  Lord  Hardreicke  decreed,  that 
the  charity  should  be  established  ;  and 
directed  tho  master  to  compute  what 


was  due  for  the  said  legacy, < 
with  interest  for  the  same,  al 
rate  of  4  per  cent,  from  the  end 
year,  after  the  death  of  the  said 
Cole;  such  interest  to  be  added 
principal,  and  laid  out  in  govc 
or  other  securities,  in  the  name* 
said  ministers  and  churchward 
trust  for  the  charity.  Reg.  Lib.  J 
fol.  346.  A  similar  decree  wa 
in  the  Attorney -General  v.  Pei 
it  appears  in  the  Register's  Book 
Lib.  A.  1740.  fol.  216.,  and  ii 
Hardwicke's  Note-book. 


OXLEY  V.  LEE.  (1) 


^Slh  February,  17S6. 
I  Atk.  ri25. 

Thr  court  will  j^oRD  CiiANC£LLOR  Said  in  this  cause^  he  did  not  ren 

not  rtrrree  •         .  ,  ,  i  i  i      . 

voiiintury  ron-  that  this  court  cvcr  decreed  a  voluntary  conveyanc- 
rtrfirrrrcHi  *'t»i  dcHvcred  up  to  a  purchaser,  upon  a  valuable  conside 
ft  |Ttfrriiii!irrrnr^  unless  it  appears   there  are  some  circumstances  of 

rnlimlilf*  run- 

n\t)t*rnUniu  iinlcM  obtnlncd  by  frand. 


(1)  What  Lord  llardxckke  is  re- 
port iil  hy  Mr.  Aikym  to  have  said  in 
IhiA  rn«e,  (Inns  not  appear  in  I^rd 
llt/rdtrfrkr^ti  N of r- book  ;  but  the  case, 
M  MNtml  in  his  liOnUhip*R  Note-book, 
tmtP*\HtuiU  with  the  report  of  it  in  the 
Hi»nUin'n   llooki    whrri*   it  is  slated, 


**  That  Joseph  Stevens,  being  i 
to  a  lease  of  the  premises  in  q\ 
in  consideration  of  the  natural  a 
he  bore  his  daughter,  the  wife 
chard  J^ee,  and  in  consideratioi 
paid  by  J^ce,  assigned  over  tli 
to  him.     This  lease  being  subj< 
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attendant  upon  such  conveyance.  (2)  A  case  was  mentioned 
to  be  determined  by  the  late  Master  of  the  Rolls,  where  a 
voluntary  conveyance  was  decreed  to  be  delivered  up^  though 
DO  circumstance  of  fraud  appeared. 


nortgage,  was,  after  the  marriage,  as- 
sigaed  to  a  trustee,  in  trust  for  Lee  for 
Ufe;  remainder  to  his  wife  for  life; 
remainder  to  the  issue  of  the  marriage. 
Oxley  purchased  of  Lee  these  premises 
fer  a  valuable  consideratioD,  and  without 
notice  of  the  settlement  or  mortgage. 
Decreed,  that  the  trustee  should  con- 
vej  the  legal  estate  to  the  purchaser, 
that  the  settlement  should  be  delivered 
up,  and  that  Lee  should  pay  off  the 
Bortgage  money."  Reg.  Lib.  1736.  fol. 
188. 

(3)  It  is  now  settled,  that  a  volun- 
tary conveyance,  though  it  be  for  a  good 
ad  meritorious  consideration,  is  frau- 
Meat  within  the  stat.  of  the  27th  £liz. 
c  4.  against  a  subsequent  purchaser 
iir  a  valuable  consideration.  Lord 
Tnwendw.  Windham,  2Ves.  1 1 .  Diet, 
fcr  Lord  Hardwicke*    Doe,  dem.  of 


Otlei/j  against  Manning,  9  East's  Rep. 
59.  and  the  cases  there  cited. 

And  a  court  of  equity  will,  on  behalf 
of  a  purchaser,  decree  the  specific  per- 
formance of  an  agreement  for  a  pur- 
chase of  lands,  even  when  the  purchase 
has  been  made  with  notice  of  a  prior 
voluntary  settlement.  Leach  v.  Dean, 

1  Ch.  Rep.  78.     Parry  v.  Curwarden, 

2  Dick.    544.       Buckle  v.  Mitchel, 
18Ves.  110. 

But  it  will  not  assist  a  vendor  by 
decreeing  a  specific  performance  on  his 
behalf,  to  defeat  his  own  prior  volun- 
tary settlement,  Smith  v.  Garland, 
2  M er.  Rep.  1 23. 

Yet  it  will  not  interfere  by  injunc- 
tion, to  prevent  a  person,  who  has  made 
a  voluntary  settlement  on  his  wife  and 
children,  from  selling,  Pulvertoft  v. 
Pulvertoft,  18  Ves.  84. 


SUMNER  V.  THORPE.  (1) 


\st  March,  1736. 

2  Atk.  1. 

Where  a  bill  is  brought  for  a  general  account,  and  the  Where  the  dc- 
dcfendant  has  set  forth  a  stated  one,  the  plaintifiT  must  amend,  a^statedac-"^ 
bat  pays  only  the  costs  of  the  day.  1^^^  for  •* 

There  is  no  rule  more  strictly  adhered  to  in  this  court,  general  one, 
than  that  when  the  defendant  sets  forth  a  stated  account,  he  J^^f  ameld. 
4dl  not  be  obliged  to  go  on  upon  a  general  one,  because 
'tty  often  a  stated  account  would  unravel  a  perplexed  affair, 
^luch  might  otherwise  remain  in  the  dark  if  left  to  a  general 


(1)  This    case    is    taken    from    2     excopt  as  to  the  direction  about  costs, 
Atk.  1.     It  corresponds  with   Lord     in  respect  of  which  nothing  is  stated. 
"9rij£icke'*s  note  of  the   same  case. 
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HEXRY  STAPYLTON,  an  Infant,  by  ASS,}   _  .    ,_  ,,, 
bis  Mother, \  Phmbff  j(l, 

and 
PHILIP  STAPYLTON,  MARGARET  STA- 
PYLTON,  Widow,  EDWARD   THOM-).  Defendants 
SON,  and  FRANCIS  TAYLOR,  .    .    . 


March  8?A,  1736. 

1  Atk.  2.  Bt  a  deed  dated  the  21  at  of  August,  1661,  Philip  Sii^Uoi 

Where  upon  an  was  tenant  of  the  premu»e6  in  question  for  ninety-nine  yean 
to  tr^  the  le-  if  he  SO  long  live,  remainder  to  trustees  to  preserve  contin' 
pUmsey  of  an  «yent  remainders,  remainder  to  his  first  and  other  sons  in  tai 

ifllknt,  the  jury  ^  .       . 

found  the  in-     male,  renuunder  to  his  right  heirs. 

^J,;"*^-  Philip  having  two  sons,  Henry  and  PhUipy  they  by  deed 

Court  granted  of  lease  and  release  of  the  9th  and  10th  of  September,  1724 
on  payment  oT  reciting,  that  for  settling  and  perpetuating  all  manors,  &c.  u 
^^^'  the  name  and  blood  of  the  StapyUons;   and  for  makioi 

provision  for  his  two  sons,  &c. ;  for  preventing  disputa 
and  controversies  that  might  possibly  arise  between  tlu 
said  two  sons,  or  any  other  person  claiming  an  interesi 
in  all  or  any  of  the  estates  thereinafter  mentioned,  anc 
for  barring  all  estates  tail,  and  for  answering  all  and  ever] 
the  purpose  and  purposes  of  the  parties  thereto,  and  foi 
and  in  consideration  of  the  sum  of  5«.,  release  and  con- 
firm to  Thomson  and  Fairfax  all  those  manors,  &c.  T( 
have  and  to  hold  to  them,  their  heirs  and  assigns,  to  ihi 
use  (as  to  part)  of  Philip  the  father,  his  heirs  and  assign! 
for  ever,  and  as  to  another  part,  to  the  use  of  Philip  the  fa 
ther  for  life,  remainder  to  Henry  the  son  for  life,  remaindei 
to  trustees  to  preserve  contingent  remainders,  remainder  \a 
his  first  and  every  other  son  in  tail  male,  remainder  t( 
Philip  the  son  for  life,  remainder  to  trustees  to  preservi 
contingent  remainders,  remainder  to  his  first  and  other  soni 
in  tail  male,  remainder  to  the  daughters  of  Henry  in  tail 
remainder  to  the  daughters  of  Philip  the  son  in  tail,  re* 
mainder  to  the  right  heirs  of  Philip  the  father.  And  as  totiu 
remaining  part,  to  the  use  of  Philip  the  father  for  life,  wit! 

(1)  Tho  sUlcment  of  this  case  is    of  counsel  and  the  judgment  from  Lord 
taken  from  Aikyns.    The  arguments    Ilardwickc^s  Note-book. 
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I3n  limitatioiiB  in  the  first  place  to  Philip  the  son  and  his  Staptlton 

issue,  and  then  to  Henry  and  his  issue^  remainder  in  fee  to  v. 

tKo  fiithfip  Stapylton 

n^                                 ..     ^     ^^          J  ^.  and  Others. 

There  were  covenants  by  the  father  and  his  two  sons  to 

snftr  a  recovery  withiq  twelve  months,  to  the  uses  in  the 
said  deed  of  the  lOdi  of  September,  1724,  and  there  were 
covenants  likewise  for  farther  assurances.  iV.J3.*-To  this 
deed,  the  heirs  of  the  surviving  trustee  in  the  deed  in  1661 
were  not  parties. 

But  by  deeds  of  lease  and  release  dated  the  28th  and  29th 
of  September,  1724,  to  which  the  heirs  of  the  surviving  trus- 
tee of  the  deed  of  1661  were  parties,  the  father  and  two  sons 
nake  Tkomson  and  Fair/as  tenants  to  the  praecipe,  in 
order  to  suffer  a  recovery  for  the  purposes  mentioned  in  the 
foraier  deeds  of  the  9th  and  10th  of  September,  1724. 

Befine  any  recovery  suffered  Henry  died,  leaving  issue 
AepfadatiffL 

Afterward  by  lease  and  release  the  12th  and  13th  of 

April,  1725,  to  which  the  heirs  of  the  surviving  trustee  of 

Ik  deed  of  1661  were  parties,  Philip  the  father  and  Philip 

te  lOD  covenanted  to  suffer  a  recovery,  in  which  ly^omsan 

^Fair/ax  were  to  be  tenants  to  the  prsecipe,  to  the  use, 

Mtepart,  of  Philip  the  lather,  his  heirs  and  assigns^  and  as 

te Another  part  to  the  use  of  Philip  the  father  for  life,  re- 

vUer  to  Philip  the  son  in  fee. 

h  Trinity  term  1725,  a  recovery  was  suffered,  in  which 
vtRthe  same  tenant  to  tiie  praecipe,  the  same  demandant, 
lid  the  same  vouchees  (except  Henry ^  who  was  dead),  as 
lot  covenanted  to  be  by  the  first  deed,  it  was  likewise  suf- 
feed  within  twelve  mohths  after  the  first  deed. 

The  father  Philip  Stapylton  being  dead,  the  plaintiff,  as 
MB  and  heir  of  Henrys  brought  his  bill  to  establish  his  title 
totk  premises  in  question,  and  for  the  whole  estate  as 
toant  in  tail  under  the  settlement  of  1661,  and  to  be  let 
^  possession,  and  for  an  account  of  rents  received  by 
fUip  Stapylicn  the  son,  due  since  the  death  of  the 
|Uiitiff*s  grandfather,  and  to  have  the  same  applied  for  the 
ihintiff 's  benefit  during  his  infancy,  and  for  an  injunction 
^Ritndn  the  defendants  from  receiving  any  more  rents. 

The  defendant  Philip  the  son  by  his  answer  confesses  the 
*^€ial  deeds  before  mentioned,  but  says,  Henry  was  a  has- 
M,  snd  that  by  virtue  of  the  deed  of  1725,  and  of  the  reco- 
ct he  was  entitled  to  the  whole  estate  in  question. 
After  an  issue  directed^  and  a  verdict  by  wUch  the  plaintiff 
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and  Others. 


Staftltok  Henry  ni^as  found  to  be  illegitimate,  a  motion  was  made  j 

V*  a  new  trial. 

fj.t  n"i!r       "f^®  Attomey-Generaly  Mr.  Broume,  and  Mr.  MamiU 
for  the  infant  plaintiff,  contended — 

Ist. — ^That  there  were  several  fa^ts  material  to  the  poi 
in  issue,  which  had  not  been  laid  before  the  jury. 

2nd. — That  this  was  a  case  in  which  an  inheritance  w 
to  be  bound,  and  that  the  question  therefore  ought  not  to 
concluded  by  one  trial.    Edwin  v.   Thomas,  2  Vem.  J 
Tritton  V.  Earl  Macclesfield,  I  Vem.  287. 

That  at  law  it  might  be  tried  several  times  in  ejectmei 
but  that  there  being  an  outstanding  term  of  600  years,  t 
title  cannot  be  tried  at  law  without  the  aid  of  a  court 
equity. 

That  this  is  a  question  of  legitimacy  which  is  favour 
both  at  law  and  in  equity,  and  is  also  the  case  of  an  infii 
whose  right  ought  not  to  be  concluded  by  a  single  trial. 

That  if  the  infant  should  bring  a  new  bill  after  he  came 
age,  this  dismission  might  be  pleaded.  In  Pitiard  v.  Pittas 
Hill.  1732,  the  Judge  certified  for  the  trial,  but  it  being  ti 
case  of  an  infant,  and  a  term  being  to  be  assigned,  a  nc 
trial  was  granted.     Crew  v.  Ardeme,  April,  1733. 

Mr.  Vemetfy  Mr.  Paunceforte,  and  Mr.  Fazakarley  for  tl 
defendant,  argued — 

Ist. — That  the  new  evidence  which  had  been  mentions 
furnished  no  ground  for  a  new  trial. 

2nd. — ^That  this  was  not  a  case  which  was  to  bind  the  ii 
heritance  or  to  bar  the  plaintiff  of  his  remedy  at  law.  Tb 
though  the  bill  should  be  dismissed,  it  would  not  be  coi 
elusive.  That  an  infant  is  not  bound  when  defendant,  but 
day  is  given  him  to  shew  cause,  and  he  may  put  in  a  ne 
answer.  A  fortiori  therefore  he  cannot  be  bound  when  I 
is  plaintiff,  because  any  person  may  file  a  bill  in  the  name  1 
an  infant,  as  prochein  amy* 

In  Lomax  v.  Holmdeny  the  bill  was  by  a  plaintiff,  who  it 
sisted  that  he  was  the  legitimate  son  of  Caleb  LomaXy  tl 
verdict  was  found  for  him,  and  a  new  trial  was  refused ;  an 
it  was  declared  by  the  Master  of  the  Rolls^  that  the  in&i 
might  bring  a  new  bill  after  he  comes  of  age.  Lady  JE^n^ 
ham  V.  Sir  John  Nappier,  2  P.  Wms.  481.  In  Tritton ' 
Earl  of  Macclesfield,  one  of  the  trials  only  related  to  tl: 
will.  In  Pittard  v.  Pittard  the  state  of  the  case  does  m 
appear.  In  Bury  v.  Bury  the  question  was  tried  thria 
Durrani  v.  Durrani. 
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It  cannot  be  l^d  down  as  a  rule,  that  a  second  trial   Staptlton 
should  be  granted,  and  here  the  heir  of  the  surviving  trustee  ^* 

of  the  term  having  joined  in  the  new  settlement,  the  term  is     ^d  ^t^^ 
out  of  the  case. 

Load  Chancellor. — ^The  question  before  me  is,  whether  March  s,  1736. 
there  ought  to  be  a  new  trial  in  this  case.    The  application 
may  be  supported — 

1st. — For  any  defect  or  objection  against  the  former 
trial. 
2nd. — ^Because  new  evidence  has  been  discovered  since. 
3rd. — ^From  the  nature  of  the  case,  inasmuch  as  the  de- 
cree will  bind  the  inheritance,  and  that  there  will  be  no  fur- 
ther opportunity  of  trjnng  it  at  law,  on  account  of  the  term 
of  years  and  the  possession  of  the  deeds  and  writings. 

Upon  this  subject  there  is  no  general  rule,  but  each  case, 
most  be  judged  of  by  its  own  peculiar  circumstances. 
TUs  is  the  case  of  an  infant,  and  the  question  is  that  of  le- 
ptimacy,  which  is  always  favoured.  The  circumstance  of 
iibmcyhas  been  made  use  of  on  both  sides,  on  different 
Mfpositions.  On  the  one  side  it  is  contended,  that  the  in- 
futwill  be  bound  by  the  dismission  of  his  bill,  and  on  the 
flAer  that  he  will  not.  If  it  were  clear  that  the  infant  would 
iA  be  bound,  it  would  afford  an  objection  against  a  new 
tU*,  but  if  he  will  be  bound,  and  it  is  doubtful  whether  he 
vicrnot,  it  is  a  strong  reason  why  I  should  grant  it.  It 
ii  indeed  far  from  clear,  that  he  will  not  be  bound,  and 
Angh  he  should  have  the  right,  the  death  of  witnesses  may 
iffAn  him  of  the  means  of  hereafter  proving  his  legiti- 
■Mj.   Second  trial  granted  on  payment  of  costs. 


16  CASES  IN  CHANCERY. 


SMITH  V.  READ.  (1) 


March  18,  1736—7. 

1  Atk.526.  Bill  by  a  Protestant  claiming  title^  and  insisting  upo 
vi2\'  ^3  JB^^  praying  a  discovery,  whether  jinn  Payne,  under  whoi 
Ab.  799.  defendant  claims  by  devise  was  a  Papist  at  the  time  o 

A  bill  brought  pwx:hase  by  her  of  the  estate  in  question  from  the  pMi 
^^7^n,     ancestor. 

Payne,  under  whose  will  the  defiendaiit  cUdmSy  wai  a  Papist  at  the  time  of  a  pnrchase  n 
her  of  the  estate  from  the  plaintiff's  ancestor.  Defendant  pleads  as  to  the  discoTery  tl 
of  the  llth  and  12th  of  Wil.  3.,  by  which,  if  ^m  Payne  was  a  Papist,  she  was^sabled  t 
Under  the  mle,  a  man  is  not  obliged  to  accuse  himself,  is  implied,  that  he  is  not  to  d 
a  disability  in  himself;  and  as  Amh  Payne  wonld  not  have  been  obliged  to  discover, 
fendant,  who  claims  under  the  same  title,  is  entitled  to  tiie  same  priTiUgcs,  and  takes 
tate  under  the  same  circumstances.    The  plea  allowed. 

As  to  the  discovery  whether  jinn  Payne  was  a  Papis 
defendant  pleads  the  statute  of  llth  and  12th  of  W.  S 
which,  if  jinn  Payne  was  a  Papist,  she  was  disabled  to 

Mr.  Vemey  and  Mr.  Browne  for  the  defendant,  ai 
that  a  person  shall  never  be  obliged  to  discover  any  n 
which  may  subject  him  to  any  forfeiture.  TShat  the 
ability  created  by  this  statute  amounts  to  a  forfeiture, 
that  a  person  standing  in  the  place  of  the  original  o' 
must  be  entitled  to  the  same  privilege.  The  legislatui 
not  conceive  that  persons  were  obliged  to  discover 
facts  as  these,  and  therefore  in  the  acts  relating  to  pres 
tions  to  livings,  inserted  a  clause  to  prohibit  all  persons 
pleading  those  forfeitures  and  penalties. 

In  the  case  of  copyholds,  the  tenants  are  not  oblig< 
discover  waste  or  other  facts  whereby  they  may  have 
feited  their  estates,  Comyns,  671.  A  person  who  has  be 
goods  after  a  bankruptcy  may  plead  and  deny  notice, 
estate  be  limited  to  a  widow  during  widowhood,  the  < 
will  not  compel  her  to  discover  whether  she  is  marri( 
not.  Monings  v.  Monings,  Ch.  Cas.  68.,  and  vid.  SouU 
Company  v.  Doliffe.  (2) 


(1)  The  statement  of  this  case,  and  port,  which  is  nearly  in  the  same  i 

the  argaments  of  counsel,   are  taken  with  that  attribnted  to  Mr.  Forte 
from    Lord    Hardmcke's   Note-book.         (2)  Cited  2  Ves.  376. 
The  judgment  from  Mr.  Aikyns^s  Re- 
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Tht  Attorney 'General  and  Mr.  Fazakerly  for  the  plain-       Smith 
tiff,  contended  that  the  bill  did  not  seek  to  discover  a  for-  ^^ 

feiture,  but  to  shew  that  there  never  was  any  title  to  the  es- 
tate«  That  it  was  not  like  the  case  of  taking  away  an  estate 
ODce  vested,  but  more  like  that  of  a  bastard  or  an  alien.  In 
the  case  put  of  bankruptcy,  the  defendant  must  make  disco- 
Tcry,  if  he  had  notice  of  it.  But  suppose  this  were  a  for- 
,  it  cannot  be  the  forfeiture  of  the  defendant,  but  of 
other  persons  by  which  his  title  would  be  defeated, 
hit  which  does  not  amount  to  any  personal  disability  in  him- 
1^  It  resembles  the  case  of  a  man  claiming  by  lease  and 
T^ue  from  a  tenant  in  tail,  without  a  fine  or  recovery. 

LoiD  Chancellor. — I  think  the  defendant  is  not  bound 
to  dBaeover ;  for  there  is  no  rule  more  established  in  equity, 
tinn  that  a  person  shall  not  be  obliged  to  discover  what  will 
■tjwt  him  to  a  penalty,  or  any  thing  in  the  nature  of  a 

Coder  the  rule,  a  man  is  not  obliged  to  accuse  himself,  is 

■fBed,  that  he  is  not  to  discover  a  disability  in  himself ; 

iiidiereis  no  difference  between  a  forfeiture  of  a  thing 

ViM,  and  a  disability  to  take,  inflicted  as  a  penalty ;  and 

*tUdi&  12th  of  Wm.  3d.  is  a  penal  statute. 

liis  biU  had  been  brought  against  the  person  himself, 

^Ase  was  no  other  penalty  than  this,  I  think  he  would 

■tkre  been  obliged  to  discover. 

Ikrefore  they  who  claim  under  the  same  title  are  entitled 
*4M»me  privileges,  and  take  the  estate  under  the  same 
vmstances. 

Alto  its  being  a  defective  title  only,  it  is  true ;  but  then 
I ki  defect  arising  from  a  penalty. 

Ae  laws  of  bankrupts  are  not  all  penal  laws ;  and  in  the 
ClKi  of  aliens,  bastards,  &c.  there  is  a  difference  where  the 
fatility  arises  from  the  rules  of  law,  and  where  it  is  imposed 
•a  penalty. 

If  this  plea  was  not  allowed,  it  would  affect  numberless 
Ueritauices,  and  protestants  more  than  papists.  And  where 
pit  legislature  have  intended  discoveries  of  what  is  penal. 
Iky  have  put  in  clauses  for  that  purpose,  as  in  the  statute  of 
tte  12th  Anne,  c.  14,  of  the  Jivings  belonging  to  papists. 
The  plea  allowed. 
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JEFFERIES  V.  HARRISON,  Executor  of  Sir  Tl 

TRAVEL.  (1) 


18//*  March^  1736. 

1  Atk.  468.  Lord  Chancellor  said  in  this  cause,  that  when  an  ei 
if  an  executor  ig  defendant  at  law,  and  fails  in  his  defence,  the  rule  : 
pie  contract      he  must  pay  costs  de  bonis  test  at  oris j  si  non  de  bonis  pr 


(1)  What  Lord  Harf/torc/re  is  stated 
to  have  said  in  this  case  is  taken  from 
Atkyns,  It  does  not  appear  in  Lord 
Hardwicke*8  Note-book ;  but  it  appears 
from  the  Register's  Book,  where  it  is 
reported  under  the  names  of  Jefferies 
T.  Stevenson^  that  the  executor  was 
made  to  paj  costs  de  bonis  propriis^ 
under  the  following  circumstances: — 
'^  The  plaintiff  brought  his  bill  to  have 
satisfaction  for  a  bond  entered  into  bj 
Thomas  Framwell  deceased,  the  de- 
fendant's testator,  to  the  plaintiff,  on 
the  1 9th  of  January,  1726,  for  pay- 
ment of  954/.  I6s»  with  interest,  out 
of  the  assets  of  the  said  Thomas  Fram^ 
zoeUy  come  to  the  hands  of  the  defend- 
ant, his  surviving  executor;  and  the 
defendant  by  his  answer,  insisting,  that 
a  judgment  obtained  against  him  and 
his  brother,  Samuel  Stevenson  de- 
ceased, his  co-executor,  for  256/.  10; . 
debt,  and  5/.  10«.  costs,  ought  to 
take  place  before  the  plaintiff 's> debt; 
and  the  plaintiff  admitting,  that  the 
sum  of  363/.  16;.  Ic/.  part  of  the  sum 
of954/.  16«.  for  which  the  said  bond 
was  given,  was  not  advanced,  the  cause 
came  on  to  be  heard  on  the  15th  day 
of  Novr.  1734,  when  it  was  ordered 
and  decreed,  that  the  defendant  should 
be  at  liberty,  if  he  thought  fit,  to 
examine  the  plaintiff  upon  interroga- 
tories, before  Mr.  £/(/,  one  of  the 
Masters  of  the  Court,  whether  the  sum 
of  590/.  19«.  \\d.  residue  of  the  money 
due  on  the  said  bond,  or  any  and  what 
part  thereof  was  advanced  by  the 
plaintiff,  or  any  person  by  his  order, 
to  Thomas  Framwell^  as  the  considera- 
tion of  the  said  bond,  and  to  inspect 


the  books  and  papers  of  the 
for  that  purpose,  which  wert 
produced  before  the  Master 
plaintiff  upon  oath;  and  if  it 
appear  to  the  Master  by  the  pi 
examination,  or  by  the  said  bo* 
papers,  or  by  any  proof  to  b< 
before  the  Master,  tliat  any  pai 
said  sum  of  590/.  19;.  \\d,  > 
advanced,  then  the  Master  was 
an  account  of  what  was  due 
residue  of  the  said  sum  of  590/.  1 
and  the  interest  thei*eof ;  but  i 
should  appear  as  aforesaid,  t 
said  full  sum  of  590/.  19;.  11 
not  advanced,  then  the  same  w 
considered  as  advanced  as  ih< 
deration  of  the  said  bond  ;  and 
Master  was  likewise  to  see,  ^ 
any  thing,  and  what,  had  be* 
towards  satisfaction  of  the  said 
pal  and  interest  due  on  the  sai 
and  what,  upon  taking  the  i 
counts^  should  appear  to  be  rei 
due  on  the  said  bond,  it  was 
and  decreed,  that  the  defendant 
pay  the  same  to  the  plaintiff  ou 
assets  of  the  said  Thomas  Fr< 
in  a  course  of  administration  ; 
case  the  said  defendant  shoi 
admit  assets  for  that  purpose,  t 
defendant  was  to  account  bel 
said  Master  in  the  usual  mann 
the  consideration  of  costs  was  r 
till  after  the  report.  The 
made  his  report,  dated  15tl: 
1736,  and  certified,  that  there  y 
to  the  plaintiff  ou  the  said  bon 
the  estate  of  the  said  Tliomas 
well,  for  principal  and  in  teres 
145.  5d,y  and  that  there  rema 
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The  jittorney- General  and  Mr.  Fazakerly  for  the  plain-       Smith 
ttfl^  contended  that  the  bill  did  not  seek  to  discover  a  for-  ^* 

feituie,  but  to  shew  that  there  never  was  any  title  to  the  es- 
tate.   That  it  was  not  like  the  case  of  taking  away  an  estate 
once  vested,  but  more  like  that  of  a  bastard  or  an  alien.     In 
the  case  put  of  bankruptcy,  the  defendant  must  make  disco- 
tery,  if  he  had  notice  of  it.     But  suppose  this  were  a  for- 
Kture,  it  cannot  be  the  forfeiture  of  the  defendant,  but  of 
MM  other  persons  by  which  his  title  would  be  defeated, 
kt  which  does  not  amount  to  any  personal  disability  in  him- 
idL   It  resembles  the  case  of  a  man  claiming  by  lease  and 
itlcBe  from  a  tenant  in  tail,  without  a  fine  or  recovery. 

LotD  Chancbllor. — I  think  the  defendant  is  not  bound  > 
to&cover ;  for  there  is  no  rule  more  established  in  equity, 
ibo  that  a  person  shall  not  be  obliged  to  discover  what  will 
idjeet  him  to  a  penalty,  or  any  thing  in  the  nature  of  a 
|8Bky. 
Coder  the  rule,  a  man  is  not  obliged  to  accuse  himself,  is 
iljfGed,  that  he  is  not  to  discover  a  disability  in  himself ; 
■Idiereis  no  difference  between  a  forfeiture  of  a  thing 
M4,  and  a  disability  to  take,  inflicted  as  a  penalty;  and 
Atlkh  &  12th  of  Wm.  3d.  is  a  penal  statute. 
Ittt  bill  had  been  brought  against  the  person  himself, 
■fAse  was  no  other  penalty  than  this,  I  think  he  would 
■^kre  been  obliged  to  discover* 

Aocfore  they  who  claim  under  the  same  title  are  entitled 
^  fe  same  privileges,  and  take  the  estate  under  the  same 
[(fanutances. 
Alto  its  being  a  defective  title  only,  it  is  true ;  but  then 
iit  defect  arising  from  a  penalty. 

Hk  laws  of  bankrupts  are  not  all  penal  laws ;  and  in  the 
1^  of  aliens,  bastards,  &c.  there  is  a  difference  where  the 
arises  from  the  rules  of  law,  and  where  it  is  imposed 
>i  penalty. 

V  this  plea  was  not  allowed,  it  would  affect  numberless 

ices,  and  protestants  more  than  papists.     And  where 

kpslature  have  intended  discoveries  of  what  is  penal, 

have  put  in  clauses  for  that  purpose,  as  in  the  statute  of 

12th  Anne,  c.  14,  of  the  Jivings  belonging  to  papists. 

*IW  plea  allowed. 
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to  the  directions  in  the  will ;  or  has 
been  called  in  and  employed  for  their 
own  purposes,  Littlehales  y.Gascoyne^ 

3  Bro.  C.  C.  73.  Ashburnham  y, 
Hiompsofiy  13  Ves.  404.  Tebbs  v. 
Carpenter^  1  Mad.  308.  Roche  v. 
Hart^    11  Ves.  58.     Piety   v.   Hall^ 

4  Ves.  620.      Mosley  v.   Ward^  11 

Ves.  581  ;  or  where  the  executor  has 

put  his  defence  on  a  wrong  footing,  and 

his  answer  has  been  evasive  and  con* 

tradicted,  Keech  v.  Kennegal^  1  Ves. 

126 ;  or  where  he  has  obtained  a  release 

from  a  legatee  without  coQsideration, 

Hensley  v.  Chaloner^  2  Ves.  85 ;   or 

where    he   has    denied    that    he    has 

assets,   there   being  sufficient  for   the 

payment  of  a  debt,  Sandys  v.  Wat  kins, 

2  Atk.  79 :  but  secus,  where  he  has  been 

the  representative  of  two  estates,  and 

from  that  circumstance  a  confusion  has 

arisen,  and  his  denial  of  assets  has  not 

been  positive,  ib. 

An  executor,  however,  may  be  enti- 


tled, to  costs  as  to  part  of  the  suit, 
though  he  may  be  charged  with  costs 
for  his  misconduct  as  to  the  remainder; 
as  where  it  is  necessary  to  submit  a 
point  to  the  opinion  of  the  court,  Tebbs 
V.  Carpenter,  1  Mad.  308.  Rashley 
V.  Masters,  1  Ves.  jun.  205.  Blount 
V.  Burrow,  3  Bro.  C.  C.  90. 

And  he  is  generally  entitled  to  the 
costs  of  taking  the  account,  Newton  v. 
Bennett,  1  Bro.  Ch.  Cases  362,  unless 
the  account  or  inquiries  be  made  neces- 
sary by  his  own  misconduct ;  and  even 
in  these  cases,  where  there  has  been  a 
difficulty*  in  separating  the  costs;  ib* 
Or  where  there  has  been  great  nncer* 
tainty  in  respect  of  the  rule  by  which 
the  executor  ought  to  be  charged,  the 
court  has  neither  given  or  allowed  costs, 
Raphael  yi*  Bothm,  13  Ves.  590. 

It  is  a  settled  rule,  that  the  executor 
of  an  insolvent  shall  not  have  costs, 
Adair  v.  Shaw,  1  Sch.  &  Lef.  280. 
Humphry  v.  Morse,  2  Atk.  408. 


BBTWEBN   THE    SEALS 


AFTER  HILARY  TERM,   1736 


ANONYMOUS.  (1) 


2  Atk.  1. 


A  bui  depend-  ^*®  Hardwicke  said,  that  a  bill,  though  depending  in 
Chan^e^^^nJt"  ^^^^^^  almost  slx  yearF,  was  not  allowed  to  be  such  a 
sufficient  to       demand  as  to  take  a  debt  out  of  the  statute  of  limitations; 

Ihe  mfute  of  ^  *"^  ^^^  •^^*^^*  J«AyZ/,  in  a  case  before  him  at  the  Rolls, 
limitatioM.       declared  himself  to  be  of  the  same  opinion.  (2) 


(1)  This  case  is  taken  from  Atkyns.  Rpp.  205.  Hurdrett  v.  Calladon,  ib. 
It  does  not  appear  in  Lord  Hardwicke's  214.  Anon..^  Cha.  Ca.  217.  LakeY. 
Note-book.  Hales,  ante  page  7.     Sturt  v.  MeiHshj 

(2)  Craddock  v.   Marsh,    I   Cha.  2  Atk.  615.    Contra,  ^non.  1  Vern.  73. 
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AFtER  HILARY  TERM,   1736. 


BENSLEY  V.  BENSLEY.  (1)  iAtk.97. 

LoiD  Chancellor  : — Where  there  is  a  joint  commission  Joint  comtnii- 
aguil  two  partners  they  must  be  each  found  bankrupt,  and  two  paAoen 
tluQirh  one  of  them  should  die,  the  commission  may  still  tto  ^^\  "®J  abate 

^       .  ^    .        ®      by  the  death  of 

on;  bat  if  one  of  the  joint  traders  be  dead,  at  the  time  of  one ;  but  if  one 
ttog  out  the  commission,  it  abates,  and  is  absolutely  void,     ^^f  ^tdting* 

out  the  commission,  it  Is  Toid. 

(1)  What  Lord  Hardwicke  is  stated     Atkyns,     It  does  not  appear  in  Lord 
to  W  said  in  this  case  is  taken  from     Hardwicke^s  Note-book. 


BROWNE  V.  HIGDEN.  (1) 


March  19,  1736.  lAtk.291. 

Aiionginal  bill  was  now  brought  by  a  creditor  against  Mrs.  It  is  aconsunt 
%aiw,  as  administratrix  of  A.  who  being  a  married  woman,  terssubMquent 
ifrinaband  was  also  made  a  party.  J?,J'»e  original 

u  ,         ,  bill,  must  come 

More  the  cause  was  heard  the  wife  dies,  and  the  husband  by  way  of  sup- 
took  out  administration  to  his  wife,  and  also  de  bonis  non,  andrcW^r/2) 
^-  of  4-9  upon  which  the  plaintiff  amended  his  bill  against 
^husband;  to  which  amended  bill  the  defendant  demurred. 
P(fr  any  matter  which  happens  subsequent  to  the  original 
aU  cannot  be  put  into  an  amended  bill ;  but  a  bill  of  revivor 
ttd  supplemental  bill  ought  to  be  brought. 

Mr.  Vemey  for  the  plaintiff,  insisted,  that  in  equity  the 
SQit  ab^ed  only  against  the  wife,  and  cited  the  case  of 
Humphreys  v.  Humphreys^  3  P.  Wms,  349,  there  the  bill 
charged,  by  way  of  amendment,  matters  which  arose  after 
fiing  of  the  bill,  and  therefore  seemed  a  proper  case  for  a 
vipplemental  bill,  and  though  thiis  was  pleaded  to  the  bill,  yet 
Ae  plea  was  over-ruled ;  for  that  such  matters  may  be  charged 

r^tlier  by  way  of  supplemental,  or  by  way  of  amended  bill. 
• — . "'    i'    ■■ 

^  (I)  There  is  no  Biention  of  this  case     in  every   respect  with   a    xnaDascript 

k  Lord  Hardmcke's  Note-book ;  bat     report  of  Mr.  Forrester • 

^  above  report  in  ^Mj^fi^  corresponds        (2)  See  Jones  \.  Jones ^  3  Atk.  217. 
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Lord  Chancellor  : — 1  am  of  opinion,  that  the  demurrer 
>ught  to  be  allowed  ;(3)  for  I  take  it  to  be  the  constant  rule, 
Jiat  matter  subsequent  to  the  original  bill,  must  come  by 
^ay  of  supplemental  bill  and  revivor.  Besides  the  suit  abated 
mtirely  by  the  death  of  the  wife ;  for  the  husband,  who  was 
)efore  joined  for  conformity  only,  has  an  interest  now,  and 
though  by  the  statute  of  the  8th  Will.  3rd.  a  suit  shall  not 
ibate  upon  the  death  of  one  defendant,  but  shall  go  on 
igainst  the  others;  yet  it  must  be  taken  with  this  restric- 
tion, provided  the  subject  matter  of  the  bill  is  not  hurt  by, 
the  death  of  such  defendant. 

(3)  Reg.  Lib.  A.  1736.  fo.  211. 


KELSALL  V.  BENNETT.  (1) 


March  (he  19/^,  1736-7. 

The  bill  set  forth,  that  A.  made  his  will,  in  which  he  devised 
the  estate  in  question  to  B.  in  tail,  remainder  to  C.  in  fee, 
and  is  brought  by  the  heir  of  the  body  of  B.  against  the 
defendant,  for  deeds  and  writings,  and  to  have  possession  of 
the  estate. 

The  defendant  pleads,  that  he  is  a  purchaser  for  a  valuable 
consideration  from  C,  that  the  plaintiff's  father  lived  in 
Virginia  at  the  time  of  the  purchase;  that  C.  was  in  posses- 
sion of  this  estate,  and  that  he  had  no  notice  of  the  plaintiff's 
title ;  for  that  C.  at  the  time  of  the  purchase,  made  affidavit, 
that  B.  was  dead  abroad,  without  issue,  and  therefore  insists 
he  is  a  purchaser  without  notice,  who  may  protect  himself 
by  plea. 

Mr.  Attorney- General  for  the  plaintiff.  Both  parties  claim 
under  one  will,  and  it  appears  by  the  plea,  that  the  defendant 
knew  the  plaintiff's  father  was  alive,  or  that  the  plaintiff 
himself,  if  there  was  such  a  person,  must  of  course  be  entitled. 

Besides,  it  is  a  denial  only  of  the  knowledge  of  the  plain- 
tiff's being  in  esse^  not  of  his  title,  which  they  were  bound  to 
take  notice  of  at  their  peril. 

-^— ^-^~"— i™^^"— "^a^— •» 

!  is  no  mention  of  this  case     sponds  in  every  respect  with  the  mana- 
flzcicke's  Note-book,  but     script  report  of  Mr.  Forrester. 
?ort  of  Mt.^Atk^ns  corre- 
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LoED  Chancbllor  : — If  the   defendant  claims   under  a  Where  defend- 

-  _  .1.1       aqt  claims  un- 

cQDFeyance,  where  there  was  an  estate  tail  prior  1o  the  deraconvej- 
cstate  under  which  he  purchased^  it  is  incumbent  on  him  to  th^'jgJJ^ 
see  if  that  estate  is  spent.    The  question  here  is,  therefore,  estate  uii  prior 
Whether  a  purchaser  can  protect  himself  by  plea,  without  under wWchbe 
dedal  erf  notice  of  the  plaintiff's  title.     Denial  of  notice  is  piirchMed,Uls 
wliat  gives  him  power  of  protecting  himself  by  plea.  him  to  tee  if 

Plea  over-ruled.  -  ^J'l^-Sid''' 

therefore  over-ruled  the  plea. 


ANGUS  V.  ANGUS,  1/36-7.  (1) 


March  21,  1736-7. 

To  a  bill  brought  for  possession  of  lands  in  Scotland^  and  for  To  a  bill 
iBscoTcry  of  the  rents  and  profits,  deeds  and  writines,  and  ''"'"K^f  ^^^ 

f      ,  ,   ,  r  *  3  ^  possession  of 

tnod  in  obtaining  the  deeds,  &c.,  the  defendant  pleaded  the  lands  in  Scot- 
19th  article  of  the  treaty  of  union,  and  that  the  lands  in  discovery  of 
qoestioiL  and  the  matter  prayed  by  the  bill  were  out  of  the  the  renu  and 

••!.•  <•*  ir      ^  ^         1        i*<iw*^i  profits  and 

jomfiction  of  the  court.     Mr.  Green  for  the  plamtm,  cited  deeds,  and 
4c CMC  of  the  Earl  of  Arglasse  v.  Muschamp,  1  Vem.  75^  |^°hc°m^^lw 
vkff  relief  was  granted  against  a  fraudulent  conveyance  to  the  jurisdic- 
Aiincd  here  of  lands  in  Ireland;  and  Toller  \,  Carteret,  comtbad%n 
IVern.  494,  respecting  a  mortgage  of  the  island  of  Sark ;  account  of  not 
aod  Sumner  v.  Acton,  the  parties 

Loan  Chancellor  : — This  court  act  upon  the  person  as  to  ou^f^^^j"! 
4c  fraudand  discovery,  therefore  the  plea  must  be  over- ruled.  ri8diction.(2) 
To  have  made  this  a  good  plea,  there  ought  to  have  been  a 
Eutiier  averment,  that  the  defendant  was  resident  in  Scot- 
had.  This  had  been  a  good  bill  as  to  fraud  and  discovery 
if  the  lands  had  been  in  France,  if  the  persons  were  resident 
kre;  for  the  jurisdiction  of  this  court  as  to  frauds,  is  upon 
the  conscience  of  the  party. 


0)  This  case  is  taken  frotn  Lord 
B9rdwicke*s  Note-book,  and  a  manu- 
•nipt  report  of  Mr.  Forres ter^s, 

(i)  If  the  parties  be  resident  in 
^gland^  the  Court  of  Chancery  enter- 
tiios  jurisdiction  respecting  lands  in 
Scoilandj  Ireland^  and  the  Colonies^ 
Toller  T.  Carteret,  2  Vem.  404.  Penn 
▼.   Lord    BaUimorey    1   Yes.    455. 


Lord  Cranstorcn  v.  Johnson^  3  Yes. 
182.  But  where  a  charity  is  to  be 
administered  in  Scotland^  the  Court  of 
Chancery  in  England  does  not  take 
upon  itself  the  administration  of  the 
charity,  Provost  and  Bailiffs  ofEdin' 
burgh  V.  Aubre^j  Ambler's  Reps.  236. 
Attorney  General  v.  Lepine,  2  Swan- 
ston's  Reps.  181. 
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As  to  so  much       I  am  in  doubt  as  to  parts  of  the  bill  for  rdief ;  for  I  caiinot 

of  the  bill  fts         ■«i*«<%*  •  1  It  1 

seeks  posses-  give  the  plaintin  possession  any  other  way  than  by  compul- 
sion;  the  plea  gj^^^  q,j  ^\yQ  defendant's  person^  whilst  it  is  within  the  juris- 
without  preju-  diction  of  the  court.  However^  at  present^  the  plea  must  be 
lfendant*8  i^n-^'  over-fuled,  without  prejudice  to  the  defendant's  insisting,  by 
"Sting  by  way  way  of  answcr,  on  the  same  matter  against  any  decree  or 
the  same  mat-  order  being  made  relating  to  the  possession  of  the  lands  in 
ter.(3)  Scotland,  as  he  shall  be  advised. 

(3)  The  Court  of  Chancery  in  Eng'  rem^  but  enforces  it  by  process  of  con- 
landj  respecting  lands  out  of  its  juris-  tempt  in  personam  and  sequestraiion^ 
diction^   cannot  enforce  its  decree  in     Penn  v.  Lord  Baltimore^  1  Ves.  454. 


TREBLECOCK'S  CASE.  (1) 


March  ^^nd^  1736-7. 

1  Atk.  633.  A  Motion  to  discharge  an  order  for  superseding  a  writ  cfe 
The  writ  de      homvie  veplegiando. 

hotnine  repU-  _  —"^  ....  «.t 

giando  is  an  LiORD   Chanckllor  : — The  Writ   dc  homme  replegumdo 

and  th^  pwty  ^  ^^  Original  writ,  and  the  party  may  sue  it  of  right,  and 
inay  sue  it  of  granted  here  on  a  motion  or  petition,  without  shewing  cause. 
"^   '  It  is  properly  returnable  in  the  courts  of  law,  and  may  be 

there  declared  upon ;  and,  as  it  is  remedial,  the  defendant, 
against  whom  it  is  sued,  is  obliged  to  assign  some  cause  why 
he  does  not  comply  with  the  writ.' 

Therefore,.after  it  is  sued,  1  do  not  know  that  I  can  super- 
sede it;  and  if  the  party  who  sues  out  the  writ  is  not  entitled 
to  it,  it  must  be  pleaded  to  below:  in  thi^  case  it  is  the  writ 
of  the  infant,  and  there  is  no  suit  about  the  infant  here,  and 
therefore  the  order  made  to  supersede  the  writ  must  be 
discharged. 

It  might  be  otherwise,  if  the  infant  was  in  court,  by  being 
a  party  to  the  suit  here. 

If  this  writ  is  brought  by  an  infant  against  his  testamen- 
tary guardian,  or  by  a  villain  against  his  lord,  I  think  they 
may  plead  the  special  matter  to  the  writ,  and  defend  them- 
selves at  law. 

His  Lordship  granted  the  motion. 


(1)  This  case  is  taken  from  Atk tfns ;  it  corresponds  with  a  manuscript  report 
of  the  same  case  bj  Mr»  Forrester. 
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Ex  parte  BLVJUT.  (1) 
Ex  parte  HENCHMAN. 


March  Uth^  1736-7. 

Tbis  was  a  suit  instituted  in  the  Court  of  Chivalry  against  Where,  by  the 
Sr  Henrjf  Blunt y  Baronet,  for  assuming  and  usurping  with-  Q^^^^i  chi^* 
oit  right  certain  ensigns  of  arms  and  crest,  contrary  to  the  ▼ftin^j  >t  was 
bwB  of  arms,  at  the  promotion  of  his  Majesty's  advocate  of  pedigrees  en- 
tUs  court.  )^ '» V^if 

books  uf  the 
Ctlkge  of  Arms  need  not  be  signed  by  the  parties  requesting  sncb  entries  to  be  made,  for  the 
fsrpoie  of  making  tbetn  valid : — ^this  Court  will  not  grant  a  Commission  of  Delegates  upon  an 
ippeal  firom  such  sentence,  this  sentence  being  neither  a  definitive  sentence,  nor  such  a  sentence 
n  n  termed  in  the  civil  law  gravamen  kreparabiie. 

hi  the  progress  of  that  cause  an  allegation  was  exhibited 
on  the  part  of  Sir  Henry  Blunt ^  setting  forth  that  all  pedi- 
grees must  be  signed  by  the  proper  hands  of  the  parties  re- 
qoesting  such  entries  to  be  made  in  the  books  belonging  to 
tbe  College  of  Arms,  and  objecting  to  the  validity  of  some  of 
the  entries  in  the  said  books,  as  not  being  so  signed,  and  in- 
ristinf  that  therefore  no  credit  ought  to  be  given  to  them. 

His  allegation  the  Court  thought  fit  to  reject,  whereupon 
Sir  Henry  Blunt  preferred  his  petition  to  the  Lord  Chan- 
tdlor,  appealing  from  this  act  of  the  Court  as  erroneous  and 
a  grievance,  and  praying  a  Commission  of  Delegates. 

On  the  other  side  a  cross  petition  was  presented  by  Dr. 
Henchman  as  his  Majesty's  advocate  in  the  Court  of  Chi- 
valry, insisting  that  no  appeal  lies  from  that  Court  for  any 
grie^-ance  done  therein,  but  only  from  a  definitive  sentence 
or  final  interlocutory  decree  having  the  force  and  effect  of  a 
definitive  sentence. 

On  behalf  of  the  appellant,  Drs.  Paul  and  Cotterell  con- 
tended,  that  an  appeal  to  the  King  in  Chancery  lies  from  all 
determinations  in  the  court  of  honor ;  That  if  an  appeal 
Ket  from  a  definitive  sentence,  it  follows  that  it  lies  for  a 
gravamen,  and  that  the  act  complained  of  amounts  to  a  de- 
faitive  sentence,  and  they  cited  Gregory  KiJig's  case  in  1702. 


« 
(1)  The  whole  of  this  case  is  taken     arguments  of  counsel,  which  are  taken 
^   1    manuscript    report    in    Lord     from  his  Lordship's  Note-book. 
Bvdwicke's  hand-wriilDg,  except  the 
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Ex  parte  He  was  articled  against  for  irregular  practice  as  a  herald. 
Blunt.  The  prosecutor  exhibited  a  libel.  He  gave  a  general  nega- 
tive answer.  The  Court  decreed  that  he  should  put  in  a 
special  answer  in  writing  on  oath.  From  this  order  he  ap- 
pealed, and  the  result  was,  that  a  Commission  of  Delegates 
issued,  and  they  reversed  the  order. 

In  Goume  v.  Grandallj  the  appeal  was  for  a  grievance  in 
the  rejection  of  a  plea  by  the  Court  of  Admiralty. 

Dr.  Henchman^  advocate  for  the  Court  of  Chivalry,  Dr. 
Strahan,  Mr.  Fazakerleyj  and  Mr.  Murray^  contrh.    The 
Court  of  Chivalry  is  very  ancient.    The  stat.  of  Rich.  2. 
gives  a  power  to  the  privy  counsel  to  prohibit  in  certain 
cases.    This  Court  is  governed  by  the  rules  of  the  civil  law, 
4  Co.  Inst.  125. ;  and  by  the  civil  law  an  appeal  does  not  lie 
from  any  grievance,  unless  it  conclude  the  party.    The  rult 
of  the  Ecclesiastical  Courts  is,  h  quolibei  gravamine  Hee^ 
appellate^  but  that  rule  does  not  extend  to  courts  proceed-^ 
ing  by  the  civil  law.'  Perezius  calls  them  apptUaiione^ 
nwratorice.    In  Gale's  PraxiSy   lib.  i.  obs.  129,  the  sam^^ 
doctrine  is  laid  down.  Lonfranc,  tit.  Interlocutorice  ytppet-^ 
lationes,   In  quibus  casibus  quis  potest  appellare  ?   In  quA^ 
libet  cansd.'fallit  in  sententid  interlocutorid.     So  much  flor 
foreign  practice.    The  rules  of  the  Court  of  Admiralty  as^ 
applicable  to  the   Court  Military;  and  in  Clarke's  Prarix 
Curice  Mmiralitatis  it  is  said,  appellare  licet  a  qudlibet  «e9S- 
tentid   definitivd  et    interlocutorid  habente  vim  sententi^^ 
definitives ;  non  licet  appellare y  for  rejecting  an  allegation^ 
denying  a  commission  to  examine  witnesses,  because  these 
grievances  may  be  set  right  on  an  appeal  from  the  definiti'^^e 
sentence. 

The  question  then  is,  whether  this  interlocutory  order 
will  conclude  the  parties,  or  whether  it  will  be  examinable 
upon  an  appeal  from  the  definitive  sentence.  Now  this  all^  * 
gation  may  be  offered  upon  such  appeal.  The  books  must  b^ 
laid  before  the  Court,  and  the  objections  will  then  appear- 
The  case  of  Gregory  King  was  of  a  criminal  matter.  Tb^ 
Delegates  determined  that  he  was  not  obliged  to  accus^ 
himself;  if  he  had  done  so,  it  would  have  been  irreparable* 
and  he  could  not  have  been  relieved  upon  appeal.  In  jt^'' 
tliur  V.  Arthur  a  commission  of  appeal  was  prayed  for,  ai** 
denied  for  a  grievance. 

Lord  Chancellor  states  the  case. 
9th  June,  173;.      This  matter  has  beep  argued  by  counsel  on  both  side^^ 

and  two  questions  have  properly  arisen  : — 
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IsL-^Whether  an  appeal  will  lie  from  any  aentence  or     Expwie 
decree  of  the  Court  of  Chivalry  but  a  definitive  sentence^       Bi-uht. 
or  from  such  a  grievance  as  is  described  in  the  civil  law  by 
the  tenn  gravamen  irreparabile,  i.  e.  such  an  one  as  if  sub- 
mitted to  at  first  can  never  be  set  right  after  a  final  sentence 
io  the  principal  cause. 

2dly.— Supposing  it  will  not,  whether  the  order  or  act  of 
Coart  now  appealed  from  be  either  a  definitive  sentence,  or 
gravamen  irreparabile. 

Ist. — ^As  to  the  first  question.  It  has  been  admitted  on 
lU  hands  that  this  Court  proceeds  according  to  the  rules  of 
tlie  civil  law,  except  in  cases  where  any  special  course  or 
fffiMtice  of  the  Court  breaks  in  upon  it. 

Lord  Coke   in  his  4th  Inst.  125.  is  express  upon  this 
pant.    They  proceed  according^  to  the  customs  and  usages 
of thit  Court,  and  in  cases  omitted  according  to  the  civil  law, 
ttamdujn  legem  armorum. 
Fortescue  €le  Laud,  Leg.  AngL  in  his  32nd  Chapter  is  to 
tk  same  effect,  and  in  this  respect  he  puts  it  on  the  same 
intbg  with  the  Court  of  Admiralty.     As  i6  the.jQustom  or* 
cnneof  this  Court  of  Chivalry  no  precedents  have  been 
oted,  nor  is  it  pretended,  that  there  is  any  particular  course 
Vfnctice  on  this  head  to  distinguish  it  from  the  general 
nfcflf  the  civil  law. 

lUs  brings  the  question  then  to  the  rule  of  the  civil  law 
WBccming  appeals,  but  that  must  be  understood  of  the  civil 
bw  as  used  and  practiced  in  England. 

It  appeared  by  all  the  authorities  cited,  and  was  fully 
vimitted  by  the  learned  D.octoi:s  on  both  sides^  that  in  this 
tk  civil  and  canon  law  totally  differ.  That  by  the  civil 
hv  DO  appeal  lies  but  from  a  definitive  sentence  ov  gravamen 
^fftparabile ;  but  that  by  the  canon  law  the  party  may  ap- 
Pttl  either  from  a  definitive  sentence  or  any  grievance  what- 
»ever. 

The  authorities  upon  this  subject  are  numerous  and  clear, 
•wl  it  is  unnecessary  for  me  to  repeat  them. 

To  shew  this  general  rule  of  the  civil  law  to  have  been 
wceived  and  allowed  in  England^  the  course  of  the  Court  of 
Admiralty  was  referred  to,  and  darkens  Praxis  Curies  Ad- 
^(ditatisj  a  book  of  very  good  authority  on  that  head,  was 
cited. 

-De  appellaiione  a  scntentid  definitivd. 
Tit.  53.    Appellare  licet  a  qudcunque  sententid  definitivd 
'^  death  interlocutario  habente  vim  definitivee  sententiee 
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Ex  parte     sive  tnvd  voce  apud  acta  coram  judice  tempore  Utt^e  senten- 
Bluwt.       if^  y^i  interpositi  decreti  hufusmodi  sive  coram  notario 
publico. 

Tit.  54.  Quod  non  licet  appellare  a  gravaminibus  sen 
decreto  interlocutorio  non  habente  vim,  sententi€e  definithfce. 
Licet  dederis  materiam  concludentem  defensionis  tuce  vel 
concludenfes  exceptiones  contra  testes  adversarii;  vel  infra 
terminum  probatorium  petieris  commissionem  ad  partes  pro 
testibus  examinandis  vel  similiuy  et  judex  ea  omnia  admittere 
recusaverity  semper  practicatum  fuU  quod  non  licet  ab  istis 
gravaminibus  nee  ct  quocunque  decreto  interlocutorio  non 
habente  vim  sententice  dejimtivee  appellare ;  quia  hcec  omnia 
possunt  reparari  in  appellatione  d,  sententid  definitivd^  et  licet 
non  allegata  allegare  et  non  probata  probare. 

This  .is  clearly  the  rule  of  the  civil  law  as  received  and 
practised  in  JSngland  in  the  Court  of  Admiralty^  and  is 
founded  on  the  wisest  reason,  as  it  prevents  that  unneces- 
sary delay  which  a  power  of  appealing  from  every  imaginary 
grievance  would  occasion.  I  directed  precedents  to  be 
searched  for  in  the  Court  of  Admiralty,  and  am  informed  by 
the  proctors  on  both  sides,  that  no  instance  is  to  be  found  of 
an  appeal  from  grievances  of  this  nature. 

One  case  however  in  the  Court  of  Admiralty,  that  of 
Grandall  and  Others  against  Gowne  and  Others,  has  been 
mentioned  on  the  part  of  the  appellants,  and  of  the  particu- 
lars of  that  case  I  have  therefore  thought  it  right  to  obtain 
the  fullest  information. 

This  suit  was  commenced  in  the  High  Court  of  Ad- 
miralty on  the  17th  of  January,  1705,  and  was  heard  on  ap- 
peal before  the  Delegates  on  the  7th  of  March,  I7O6.  It 
was  brought  by  Grandall  and  Others  against  Gotune  and  Co. 
late  owners  or  part-owners  of  a  ship  called  Speedwell,for  wages 
due  to  them  as  mariners  on  board  the  said  ship.  They  gave  in  a 
smnmary  petition  or  libel,  wherein  they  set  forth  that  the 
ship  was  bound  on  a  voyage  from  the  port  of  London  to  the 
East  Indies.  That  they  wei-e  hired  on  the  part  of  the 
owners  of  the  said  ship,  to  proceed  on  the  said  voyage,  and 
did  their  duties  on  board  the  said  ship  accordingly,  and  set 
forth  that  Gowne  and  Co.  were  owners  or  part-owners  of  the 
ship  at  the  time  they  were  hired  and  shipped  for  the  said 
voyage.  This  libel  or  summary  petition  was  admitted. 
Gowne  and  Co.  put  in  their  answer  upon  oatb  to  the  said 
libel,  and  therein  amongst  other  things  insisted,  that  as  to 
ho  much  of  the  summary  petition  as  seeks  discovery  of 
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their  property  or  interest  in  the  8aid  ship  or  lading  they  ExpaNe 
were  not  obliged  by  law  to  answer,  for  that  by  the  act  Blunt. 
of  parliament  9  &  10  William  3.  it  is  enacted,  that  all 
persons  who  shall  trade  to  the  East  Indies  without  being 
ulhorised  are  subjected  to  the  forfeiture  of  the  ship,  car- 
go, and  proceeds,  and  double  the  value,  one-fourth 'to  the 
informer,  and  three-fourths  to  the  Company ;  and  farther, 
thit  in  that  they  were  not  qualified  to  trade  there,  the 
fiscovery  tended  to  subject  them  to  the  forfeitures  and 
penaltiea  c^  that  act,  in  case  they  had  any  interest  in  the 
Hf  or  lading,  and  to  render  them  liable  to  prosecutions  in 
ropect  of  that  voyage,  which  statute  they  therefore  pleaded 
ia  bar  to  the  discovery  sought  for  by  the  summary  petition. 
To  these  answers  exceptions  were  taken  as  not  being  full 
aod  plain.  On  the  16th  April,  I7OS,  the  Judge  decreed  the 
iBsvera  not  to  be  full,  and  that  the  defendants  should  answer 
» to  their  respective  interests  in  the  ship,  and  whether 
they  were  or  were  not  owners  at  the  time  of  the  summary 
petition.  From  this  act  Gowne  and  Co.  appealed  to  the 
Ddegates,  and  the  cause  was  heard  before  Lord  Chief 
Justice  Trevor,  Mr.  Justice  Tracey,  Mr.  Baron  Smithy  and 
others,  who  pronounced  against  the  appeal,  and  remitted  the 
cme,  and  condemned  Gowiie  and  Co.  in  costs. 

Htb  sentence  itself  is  not  to  be  found,  so  that  it  does  not 
^pcar,  whether  the  cause  was  remitted  by  reason  that  no 
appeal  lay  from  a  grievance,  or  on  the  merits  ;  and  it  must  . 

be  observed,  that  the  case  diflfers  widely  from  the  present, 
for  the  order  or  decree  there  complained  of,  if  it  had  been  a 
grievance  at  all  would  have  been  fatal  and  irreparable,  if 
onee  submitted  to. 

Of  the  like  kind  is  the  case  of  Gregory  King,  on  an  ap- 
peal from  an  interlocutory  decree  of  this  Court  in  1/02. 
That  was  in  the  nature  of  a  criminal  cause  against  a 
herald  for  misbehaviour  in  his  office,  in  having,  contrary  to 
his  oath  and  duty,  set  up  a  false  inscription,  with  a  fictitious 
ped^ree  of  a  family,  forging  and  giving  out  false  arms,  and 
endeavouring  to  procure  false  certificates  to  support  all  this. 
His  proctor  put  in  a  general  negative  answer.  The  prose- 
cutor insisted  that  he  should  answer  on  oath.  The  Court  of 
ChiTalry  determined  that  he  should  answer  on  oatlu  From 
tUs  decision  he  appealed  to  the  Queen  in  Chancery,  and  the 
ifpeal  was  allowed. 

But  that   case  is  very  different  from  the  present.    That 
a  gravamen  irreparabile,  for  if  he  had  once  answered 
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Ex  parte     it  would  have1)een  too  late,  and  tlie  grievance  coidd  never 
Blunt.      have  been  redressed  upon  appeal. 

The  next  question  then  is,  admitting  that  an  appeal  will 
not  lie  from  any  sentence  but  a  definitive  sentence,  or  such 
a  grievance  as  is  gravamen  xrreparabile,  whether  the  order 
or  decree  appealed  from  in  this  case  be  either  the  one  or  tlie 
other  ?  I  am  of  opinion  that  it  is  not.  It  is  tvova  an  act  of 
the  Jiidge  rejecting  an  allegation  upon  a  point  of  evidence. 
The  substance  of  the  allegation  is  this,  that  by  the  laws  of 
the  College  of  Arms  all  pedigrees  must  be  signed  by  the 
proper  hands  of  the  parties  requesting  such  entries,  to  be 
made  in  their  books,  that  some  of  the  entries  produced  are 
not  so  signed,  and  therefore  not  entitled  to  any  credit. 

Consider  the  nature  of  this  allegation.     It  is  rather  of  a 
matter  of  law  than  of  fact,  and  if  so,  it  must  necessarily 
be  open  on  an  appeal  from  a  definitive  sentence.    The  law  of 
the  College  of  Arms  is  strictly  so.    The  usage  and  practice 
of  the  College  of  Arms  is  inquirable  of  from  the  officers  both 
in  the  inferior  and  in  the  superior  court  on  appeal.     On 
trials  at  common  law,  the  question  of  admitting  or  rejecting 
heralds*  books  as  evidence  is  always  treated  as  a  point  oT 
law,  and  is  determined  on  reasons  of  law,  and  authorities, 
without  any  examination  of  fact.     So  in   1  Salk.  281.,  the- 
case  of  Stainer  and  the  Burgesses  of  Droittoichy  on  a  triaL 
at  bar,  Mich.  7  W.  3.  B.  R. 

But  it  may  be  said,  that  this  question  of  law  may  possibly^ 
be  nuxed  with  fact ;  it  may  be  necessary  before  you  can  com^ 
at  the  law  to  enquire  into  usage,  and  usage  is  fact.  If  thafc 
should  be  so,  then  this  may  be  set  right  on  an  appeal  fronm 
^  the  definitive  sentence,  and  the  Judges  delegates  on  thal^ 
appeal  may  admit  this  allegation,  or  an  allegation  of  th^ 
like  import,  and  give  the  party  leave  to  examine  upon  it. 

This  case  is  not  near  so  strong  as  some  of  the  cases  pu^ 
by  Mr.  Clarke  in  his  54th  Title,  which  I  have  cited. 

It  is  objected,  that  the  Lord  Chancellor  is  not  to  try  the 
merits  of  the  cause  in  order  to  determine  whether  an  appeal 
lies.  True  ;  but  he  must  determine  whether  an  appeal  lies  or 
not.  It  is  not  proper  for  me  to  determine  whether  the 
Judge  below  has  done  right  or  wrong  in  rejecting  this  alle- 
gation on  the  merits  of  it,  neither  do  I ;  but  it  is  proper  for 
me  to  determine  whether,  supposing  he  has  erred,  an  appeal 
will  lie  at  present  or  not.  These  are  two  distinct  ques- 
tions. 

It  is  no  doubt  proper  in  doubtful  cases  to  let  a  commis- 
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sion  go,  and  possibly  it  will  be  sdd,  that  no  great  mischief  will  Ex  parte 
ensue  from  so  doing  in  the  present  case.  It  may  be  so,  but  Blunt. 
what  weighs  greatly  with  mc  as  to  that  part  of  the  case  is,  the 
precedent  which  I  should  thereby  establish.  It  would  be  of 
iB  consequences  to  allow  these  dilatory  appeals.  The  same 
rule  must  hold  for  the  Court  of  Admiralty,  where  cases  of 
great  value,  and  in  which  dispatch  is  most  necessary,  some- 
times come. 

For  these  reasons  I  am  of  opinion  that  no  commission 
ought  to  issue,  and  that  the  petition  of  Sir  Henry  Blunt 
must  be  dismissed. 


EASTER  TERM, 

EDWARD  JACKSON,  an  Infant  Son  of 
EDWARD  JACKSON  and  MARY  his  I   ^,       .  „      , 
Wife,  and  FRANCES  JACKSON,  Exe-t  ^'^^"^^"^^5  (1) 

tutors  of  MARY, 

and 
m  JACKSON,  Widow,    WILLIAM 
/ACKSON    and   EDWARD    JACK-^  Defendants. 
SON,  the  Father, 


JpHl  28,  1737. 

The  bill  was  for  the  performance  of  the  trust  of  the  mar-      ^  Atk.  513. 
">ge  articles  of  plaintiff's  father  and  mother,  and  that  the 
^  of  3,500/.  might  be  paid  and  placed  out  for  the  benefit  standing  in  the 
of  the  infant,    notwithstanding   the  disposition  in  Mary  ^""wt*^: 

^^l^cluon's  will,  "«gc  articles, 

(to  which  the 
^'^^wag  a  party)  settled  as  money  at  the  VHltie  which  the  stock  then  bore,  and  was  therein 
*^  to  have  been  paid  tc  the  trustee  who  gave  a  receipt  for  the  money  indorsed  upon  the 
*^^  arUcIes,  but  which  ^tock  had  never  in  fact  been  sold  out : 

^cM  that  the  trustee  was  not  liable  for  a  loss  which  was  incurred  by  the  stock  not  having 
^  tbeo  sold  out.    The  stock  in  the  mean  time  having  fallen  in  value. 

In  May  1720,  the  plaintifTs  mother  purchased  500/.  South 
^  Stock,  which  was  transferred  to  her  mother,  the  de- 
''f^dant  ^7in  Jackson,  as  a  trustee  for  her  daughter. 

In  June  1720,  the  marriage  between  plaintiff's  father  and 

0)  This  case  appears  in  Lord //ar</-  rected  by  Lord  11  ardwic ke' i  ^otB- 
««*«'  Noie-book,  but  being;  incor-  book  and  the  Register's  Book.  The 
'^ly  slated  by  Mr.  Atkyn$y  it  is  cor-    judgment  is  taken  from  Atkym. 
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Jackson 
Jackson. 


mother  was  txcated  of^  and  by  the  marriage  articles  bearuig 
date  the  9th  of  April  last,  but  which  were  admitted  to  be 
antedated,  and  to  which  Ann  and  fPilliam  Jackson  were 
parties,  after  reciting  that  Mary  Jackson  was,  amongst  other 
effects,  possessed  of  the  sum  of  3,500/.  principal  money,  and 
that  it  was  agreed  that  all  the  produce  thereof  should  be  ap- 
plied to  her  sole  and  separate  use,  and  that  she  had  that  day 
paid  and  deposited  the  said  sum  of  3,500/.  in  the  hands  ot 
Ann  and  William  Jackson^  on  the  trusts  thereinafter  men* 
tioned.     It  was  by  this  deed  agreed,  that  the  said  William 
and  Ann  Jackson  should  place  out  the  said  sum  of  3,500/*  at 
interest,  and  shoiild  pay  the  interest  to  the  sole  and  separate 
use  of  Mary  Jackson  for  her  life.    The  trustees  were  empowr 
ered,  by  the  direction  of  Mary  Jackson  to  call  in  the  3,500/., 
and  to  place  it  out  again  on  new  securities ;  dUidiMary  Jackson^ 
was  empowered,  with  the  consent  of  the  said  fFilliam  and  Ann 
Jackson^  by  writing  under  her  hand,  or  by  will  to  dispose  of 
this  money  as  she  should  think  fit ;  and  there  was  a  proviso  -  i 
therein  contained,  that  no  part  of  the  principal  money  should  A 
be  disposed  of  to  the  use  of  the  said  defendant  Edward 
Jackson  the  father,  without  the  consent  of  the  defendants 
Ann  and  William  Jackson^  in  writing  under  their  hands  and 
seals  first  had  and  obtained  for  that  purpose;  it  being  the  vo/ti 
tent  of  all  the  said  parties  that  the  said  principal  money  shouldi 
as  much  as  might  be,  be  preserved  entire,  to  be  disposed  of  by 
the  said  Mary  Jackson  among  the  children  that  she  might  have  > 
by  her  husband,  and  not  to  be  lessened  or  disposed  of  for 
any  other  purpose  in  the  lifetime  of  the  said  Mary^  unless 
the  same,  by  any  unforeseen  accident  became  needful  in  the 
judgment  of  the  said  Ann  and  William  Jackson,  for  the  ne^ 
cessary. support  of  the   said  Edward  Jackson  and  Marf.. 
Jackson,    On  the  back  of  the  marriage  articles  there  was  a 
receipt  under  the  hand  of  the  said  Ann  Jackson  for   tlie 
sum  of  3,500/. 

Mary  Jackson  lived  only  about  four  years  after  the  mar* 
riage,  and  by  her  will  she  directed  the  3,500/.  to  be  plaoed 
out  upon  good  security,  and  gave  the  interest  of  the  3,500lL 
to  her  husband  for  his  life,  and  the  principal  to  the  iniCui^ 
plaintiff;  and  if  the  infant  should  die,  she  gave  the  whole  to 
the  plaintiff. 

Some  short  time  before  Mary's  death,  1,000/.  of  South  Sea 
Stock  was  sold  by  4he  trustees,  and  part  of  the  produce, 
amounting  to  500/.  with  the  consent  of  Mary  Jackson,  was 
paid  to  her  husband,  for  the  purpose  of  making  up  his  stock 
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Jacrsoic 


V, 

Jagksox. 


in  a  trade  whkh  he  was  about  to  carry  on,  but  the  residue  of 
the  South  Sea  stock  was  not  sold  out.    ^nn  Jackson  paid  to 
.her  Aogfater  several  sums  of  money  in  her  lifetime,  on  ac- 
count of  the  South  Sea  stock,  but  they  were  not  such  sums 
IS  amounted  to  the  dividends  of  the  stock,  or  the  interest 
qon  the  money,  and  Mary  gave  receipts  to  her  mother  for 
the  sums  she  received,  but  the  receipts  did  not  express  on 
itak  accoant  they  were  given.    The  plaintiff  alleged  by  hb 
\ffl,  tbat  prior  to  the  articles  it  was  proposed  by  Mary  Jack^ 
mthat  the  South  Sea  stock  should  be  settled,  but  that  upon 
proponng  the  same  to  her  mother  she  disapproved  of  it ; 
intfkdared  that  they  should  send  to  the  exchange,  and  as 
tfe  price  of  the  stock  then  happened  to  be,  she  the  said  Ann 
voold  warrant  the  same,  and  that  the  settlement  should  be 
B»de,  not  of  the  stock,  but  of  the  money.    That  Mary 
iad  Edward  Jackson  agreed  to  the  proposal,  and  a  person 
VIS  sent  to  the  exchange,  who  brought  back  the  price,  and 
that  the  3,500/.  was  settled  according  to  the  price  of  the 
stodc.    Ann  Jackson  by  her  answer  admitted  that  a  sum 
certrin  was  agreed  to  be  inserted  in  the  settlement  according 
to  the  then  value  of  the  stock,  but  denied  that  she  ever 
*6wed  or  intended  to  warrant  the  price  or  value  of  the  said 
sMl  Ann  Jackson  admitted  that  she  had  sold  100/.  South 
^  stock,  but  denied  that  she  had  sold  the  residue  of  the 
mM  stock.     The   only  evidence  produced   at   the  hearing 
WIS  the  receipts  given  by  Mary  Jackson  to  her  mother,  and 
the  marriage  articles. 

The  stock  having  greatly  fallen,  one  question  was  whether 
Aim  Jackson  should  be  answerable  for  the  whole  sum  of 
3,500/.,  or  for  the  present  value  of  the  rtock  only ;  and  on  her 
behalf  it  was  contended,  tliat  as  Mary  Jackson's  fortune 
laid  in  that  specific  stock,  it  ought  to  be  considered  as  con- 
flsting  of  such  stock,  and  not  of  money. 

Lord  Chancellor. — ^This  is  a  mere  falling  of  stock  with-  April  28, 1737, 
out  the  trustees'  neglect,  and  therefore  comes  under  the  last 
clause  of  the  statute  of  Geo.  I.  made  for  the  indemnity  of 
guardians  and  tnistees,  which  provides,  *'  That  if  there  be 
"  diminution  of  the  principal,"  without  the  defaidt  of  the 
tnistees,  they  shall  not  "  be  liable.*' 

It  has  been  said,  that  after  the  stocks  fell,  the  trustees 

|aicl  interest  for  3,500/.,  amounting  to  muc|i  more  than  the 

pvsdoce  from  the  dividends,  and  therefore  to  a  demonstration 

it  appears  to  be  a  trust  for  money. 

Bat  it  is  well  known,  that  during  the  golden  dream,  people 
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Jackson     were  so  infatuated  as  to  look  upon  imaginary  wealth  as  equally 

V'  valuable  with  so  much  money. 

JACKSON.         j|.  jj^g  Y^^^  g^jj^  ^Yi^^  j^jjg  ^^^  ^YiQ  falling  of  the  stock, 

the  defendant,  jinn  Jacksony  continued  paying  the  same 
interest. 

But  still  it  docs  not  answer  either  way,  for  it  does  not 
amount  to  the  common  rate  of  interest,  and  yet  is  more 
than  the  dividends  of  the  fallen  stock ;  and  to  compel  trustees 
to  make  up  a  deficiency,  not  owing  to  their  wilful  default, 
is  the  harshest  demand  that  can  be  made  in  a  court  of 
equity. 

Notwithstanding,  antecedent  to  the  marriage,  it  was  agreed 
by  the  defendant  to  take  the  stock  at  750^  and  a  transfer 
made  accordingly ;  yet  this  court  will  never  oblige  a  trustee 
to  acquiesce  under  so  hard  and  unreasonable  a  contract. 

Mary  Jackscm  in  her  will  recites  the  deed  of  settlement, 
and  her  power  of  devising. 

The  counsel  for  the  plaintiff  insist  the  devise  to  the  hus- 
band is  illegally  made,  and  not  pursuant  to  the  power,  and 
have  endeavoured  to  shew,  from  the  whole  tenor  of  the  mar- 
riage articles,  she  had  no  power  of  disposing  of  any  part  of 
the  money  for  the  benefit  of  her  husband,  to.  the  prejudice  of 
the  infant,  the  plaintiff,  and  rely  principally  upon  the  follow- 
ing proviso : 

*'  Provided  nevertheless,  that  no  part  of  the  principal 
^'  money  shall  be  applied  to  the  use  of  the  said  Edward 
"  Jackson,  without  the  consent  of  the  trustees  under  hand 
'^  and  seal,  to  the  end  that  this  sum  may  be  kept  intire  for 
*'  the  advantage  of  the  infant." 

I  am  of  opinion  that  Mrs.  Mary  Jackson  had  no  power  to 

dispose  of  the  principal,  to  the  prejudice  of  the  infant,  but 

in  or.e  particular  circumstance ;  therefore  the  disposition  she 

has  made  is  not  pursuant  to  the  power. 

Where  a  father      T^^^  father  of  the  plaintiff  appearing  to  be  sufficiently 

wmp^tlnt!\he  ^o^^^P^^^^  ^18  Lordship  would  give  no  direction  with  regard 

Court  will  give  to  her  maintenance,    for  he   said,  that  whether  an  infant 

wHh*rcJard°to    ^^^^^^^  '^^vc  an  allowance  of  maintenance  during  the  life  of 

the  father,  depends  always  upon  the  particular  circumstances 
of  the  case.  (1) 


an  infant's 
maintenance. 


(1)  Whether  cliildren  shall  hate  an  children.      See   Duckworth   f.   Bmek^ 

allowance  for  maintenance  in  the  life-  vorth^  1  Cox's  Reports  80.     Jervoise 

time  of  the  father,  depends  upon  the  v.  Siik,  Cooper's  Reports,    52.     Ma- 

situntion,  circumstances,  and  ability  of  derly  v.  Turton^  14  Ves.  499. 
tne   fa  titer,   and   the    fortunes  of   the 
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His  Lordship  onlered  that  the  plaintiff  *s  bill^  so  far  as  it 
seeks  to  compel  Ann  Jackson  and  JFilliam  Jackson  to 
answer   for  the   sum  of  3500/.   principal   money^  as  the 
Tilae  of  the  500/.  South  Sea  stock  be  dismissed^  and  his 
Lordship   doth  declare,  that  the  sum  of  500/.,  part  of  the 
poduce  of   lyOOO/.  South  Sea  stock  sold,  and  which  was 
fud  to  the  father  of  the  plaintiff,  the  infant,  was  not  paid 
fomiant   to  the   trust,   and  ought  not  to  be  allowed  out 
ot  the  trust-money,  and  that  as  to  the  disposition  made 
ky  tke  will  of  Mary  Jackson  of  the  principal  trust-money, 
so  fiff  as  the  same  concerns  her  husband,  is  a  void  disposi- 
tioDf  not  being  according  to  the  marriage  articles  ;    and  his 
Lordship  doth  order,  that  the  said  Ann  Jackson  answer  be- 
fare  the   Master  for  what  is  due  fox  the  dividends  of  the 
4DQ/.  South  Sea  stock,  and  all  the  additional  stock  and  the 
mmdties  which  have  been  the  produce  thereof,  and  for  the 
mlerest  of  the  500/.  at  4  per  cent,  from  the  death  of  Mary 
Jmkson.     And  it  is  ordered,  that  what  is  coming  from  the 
nid  Ann  Jackson  on  the  said  account,  together  with  the 
sod  sum  of  500/.,  the  produce  of  the  said  1,(XX)/.  South  Sea 
itock  sold,  be  placed  out  at  interest  in  the  names  of  the  said 
WilUam   and  Ann  Jackson,  for  the  benefit  of   the  infant 
(Uuxtiff  on  the  trust  in  the  said  articles  ;  and  they  are  to  de- 
Are  the  trust  accordingly.  (2) 


Jacksox 

V. 

Jackson. 


(2)  Reg.  Lib.  A.  173(5.  fo.  412. 


Plaintiff;  (1) 


SIR  RICHARD  FRANCIS  MOORE,; 

Bart 

and 
L.\DY  MOORE,  his  Wife,  and  LORD  i 

SCARBOROUGH,  a  Trustee  of  theirV     Defendants. 

Marriage  Settlement ) 


^/7n7  28,  1737. 

Br  the  marriage  settlement,  upon  the  marriage  between     *       ' 

Sir  Richard   and    Lady   Moore,   he,    in   consideration    of  SirRichnrd 

I   mamage,  and  her  portion  of  o,UuU/.,  conveyed  certam  pre-  in  considera- 

(1)  The  statement  of  this  case  is  the  judgment  (with  some  additions^nd 
wco  from  Lord  Hardwickes^  Note-  corrections  from  J^rd  Hardwicket* 
^k.    The  arguments  of  coansel,  and     Note*book)  from  Alkym. 
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Moore       mises  to  the  Earl  of  Scarborough  and  another  trustee  for  99 

V*  years  if  the  husband  and  wife  should  so  long  live,  upon  trust 

Moore.      ^  ^jg^  ^^^  pj^y  jqq^^  ^^  ^^^^  f^^  ^^  separate,  personal 

rla Vand  r"or-  ^^^  particular  usc  of  the  wife,  to  be  paid  half  yearly,  free 

tion  conveys       from  taxeS,  &C. 
laiidi  to  trus- 
tees for  ninety-nine  yean  if  he  should  so  long  live,  upon  trust  to  pay  100/.  per  ammm  for 
the  separate  use  of  his  wife.  The  wife,  in  1 728,  many  years  after  the  marriage,  upon  disputes  with 
her  husband  relative  to  her  pin-money,  and  the  legacy  given  to  her  by  her  mother,  eloped  from 
her  husband  and  went  to  live  in  France.    In  1734,  the  annuity  being  considerably  in 


the  trustees  bring  an  ejectment  to  recover  the  term.    At  a  subsequent  period  in  the  same  v< 

---------  Qjuffal  rights,  ittwh 

a  sentence  of  excommunication  is  passed  against  the  wife  for  not  appearing.  Upon  a  bUl  brought 


the  husband  brings  a  suit  in  the  Ecclesiastical  Court  for  restitution  of  conjugal  rights,  in  which 


by  the  husband  for  an  injunction  to  restrain  the  proceedings  in  ejectment.  Held,  under  the 
circumstances  of  the  suit  in  the  Ecclesiastical  Court  being  not  instituted  until  eight  yean 
after  the  elopement,  and  subsequent  to  the  ejectment  brought  by  the  trustees,  of  the  hoaband 
having  never  made  any  offer  to  the  wife  that  she  should  return,  and  of  his  having  paid  the 
money  to  his  wife  some  time  after  the  separation,  that  the  Court  would  not  interfere  to  pfe- 
vent  the  payment  of  the  annuity,  notwithstanding  the  husband  by  his  bill  offered  to  receive  hia 
wife  again,  and  in  that  case  to  pay  her  the  annuity.  (2) 

The  marriage  took  place  in  1707;  they  lived  together 
twenty  years,  and  there  were  fourteen  children  of  the  mar- 
riage, of  whom  eleven  were  living. 

In  1713,  Lady  Moore* s  mother  died,  and  by  will  be- 
queathed a  moiety  of  her  personal  estate  to  Lady  MoorCy  of 
which  1,500/.  was  to  be  for  her  separate  use. 

In  January  1728,  Lady  Moore  privately  eloped  from  her 
husband,  and  from  that  time  continued  to  live  in  France.  Sir 
Richard  continued  to  pay  the  XGOL  per  annum  up  to  the  end 
of  that  year,  and  in  1729,  in  a  petition  presented  in  a  cause 
relative  to  the  personal  estate  of  Lady  Mooters  mother,  he 
complains  of  his  wife's  elopement,  but  states  that  he  pays 
her  100/.  per  annum  pin-money,  and  that  he  is  ready  to 
continue  the  pajnnent  thereof. 

In  Easter  Term  1734,  a  declaration  in  ejectment  was  de- 
livered on  the  part  of  the  Earl  of  Scarborough,  the  executor 
of  the  surviving  tnistee  of  the  late  Earl  of  Scarborough^  for 
the  purpose  of  recovering  the  term  by  which  the  annuity  was 
secured,  considerable  arrears  being  then  due.  And  at  a  sub- 
sequent period  of  the  same  year,  Sir  Richard  commenced  a 
suit  in  the  Ecclesiastical  court  for  a  restitution  of  conjugal 
rights,  in  which  a  sentence  of  excommunication  was  passed 
against  Lady  Moore  for  contumacy,  in  not  appearing. 


(2)   See    Mildmay   v.   Mildmay^   1  Montgomery^  4  Bro.  C-  C.  339.  S.  C* 

Vern.  53.     See  Sidney  v.  Sidney^  3  P.  2  Ves.  jun.  191.     Atherton  v.  Nowelh 

Wms.  269.     2  Eq.  Ca.  Ab.  29,  pi.  37.  1  Cox's  Rep.  229.    Wright  v.  Morie^ 

S.  C.   Blunt  \.  Winter  J  3  P. Wms.  ^76.  11  Ves.  12.     Seagraoe  y,  Seagravcf 

note  2.  Watkins  y.  Watkins,  2  Atk.  96.  13  Ves.  439.  Buchanan  v.  Buchanan^ 

Clarke  v.  Periam,   1   Atk.  337.     Lee  1  Ba.  &.  Be.  203. 
V.    Lef,     1     Dickins.    321.     Ball   y. 
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The  object  of  the  present  bill  was  for  an  injunction  to 
RstimiD  the  proceedings  in  the  action  of  ejectment^  upon  the 
gRrand  that  Lady  Moore^  by  her  elopement^  had  forfeited  her 
title  to  the  annuity.  That  the  plaintiff  is  ready  to  receive 
ber  agun,  and  in  that  case  is  willing  to  pay  her  the  annuity, 
ud  that  as  she  is  out  of  the  jurisdiction  of  the  spiritual 
court,  a  temporary  suspension  of  the  payment  of  the  annuity 
will  be  the  only  means  of  compelling  her  to  return  to  her 
tniiily. 

On  the  part  of  the  plaintiff,  evidence  was  produced  of  ge- 
Knd  good  conduct  on  his  part  towards  his  wife,  and  of  want 
ft  temper,  but  no  improper  conduct  on  hers,  except  that 
nme  of  the  witnesses  stated  that  she  kept  up  a  private  cor- 
mpondence  without  her  husband's  knowledge,  to  which 
Iky  attributed  some  of  their  quarrels.     On  the  part  of  the 
lefendant,  several  witnesses  deposed  that  the  pin*money  and 
die  legacy  from  Lady  Moore's  mother  were  the  principal 
Ques  of  their  disagreement.    The  plaintiff,  insisting  that 
8k  two  together  amounted  to  more  than  she  ought  to  re- 
m,  and  wishing  her  to  give  one  up ;    and  she  expressing 
kripprehensions  that  he  wished  to  take  her  money  from  her, 
•ithat  he  had  ^yen  strict  orders  to  the  servants  not  to  go 
li  ttf  messages  for  hie  wife  without  first  coming  to  him, 
^U  been  heard  to  express  himself  with  much  bitterness 
^katL  her  for  not  giving  up  the  pin-money. 
Fpr  the  plaintiff  in  this  case,  Mr.  Attorney  General  and 
Hr.  Taylor  insisted  npon  these  two  points, 
Fint,  That  his  wife,  by  her  misbehaviour,  in  causelessly 
^Mrting  her  family,  had  forfeited  her  pin-money. 

Secondly,  That  it  was  intended  for  her  only  to  spend  in 
krfiunily. 

Upon  which  it  was  argued,  that  by  the  marriage  contract 
■he  is  obliged  to  cohabit,  and  that  failing  in  this,  she  had 
hoken  the  contract  on  her  part,  and  ought  not  to  have  her 
Umty,  and  that  therefore  it  is  equitable  to  restrain  her  till* 
>be  returns  and  lives  with  her  husband,  and  behaves  as  she 
flogkt  to  do,  and  that  he  has  no  remedy  to  get  hef  back,  but 
^  stopping  this  pin-money. 

Huit  this  allowance  was  only  to  promote  harmony  between 
^  pbuntiff  and  the  defendant,  and  to  enable  her  to  do  acts 
rf  bounty  to  her  fiamily,  therefore,  when  the  reasoin  for  it 
the  allowance  ought  to  cease  likewise. 
That  in  many  cases  the  Court  has  interposed  to  make  a 
I    prorison  for  a  wife,  on  the  misbehaviour  of  the  husband ; 
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pari  ralione,  they  ought  to  interpose  where  the  wife  misbe- 
haves, as  in  the  cases  of  Colemore  v.  Colefnore,  and  Oxenden 
v.  Osaiden,  2  Vern.  493 ;  and  that,  in  the  present  case,  the 
lady's  deserting  her  family  in  the  manner  she  has  done,  is  a 
sufficient  reason  for  the  Court  to  interfere  so  far  as  to  stop 
the  payment  of  the  pin-money,  in  order  to  induce  her  to 
return  to  her  duty. 

Mr.  Browyi^  Mr.  Fazakerleyj  and  Mr.  CoXy  for  the  defend- 
ant, argued,  that  these  three  considerations  natui*ally  arose 
upon  the  case : 

First,  Whether  the  settlement  shall  be  taken  strictly;  or 
whether  it  shall  be  taken  to  intend  a  benefit  to  the  defendant, 
on  condition  only  of  cohabitation. 

Secondly,  If  to  be  construed  conditionally  only;  then, 
whether  on  cruel  usage,  she  is  not  justifiable  in  separating 
from  her  husband. 

Thirdly,  Whether  tlie  usage  here  has  been  such  as  may 
justify  her  separation. 

They  argued,  that,  according  to  the  words  and  lega  operation 
of  the  deed,  there  is  a  provision  at  all  events  for  the  defend- 
ant of  100/.  a- year,  and  quoad  hoc^  she  is  to  be  considered 
as  dL  feme-sole,  and  as  a  stranger  to  the  plaintiff ;  and  to  take 
in  other  matters  extrinsic,  and  not  spearing  from  the  words 
of  the  deed,  would  be  judging  of  another  deed,  not  of  this* 
In  the  case  of  wills,  which  generally  allows  the  greatest 
scope,  in  order  to  let  in  the  ^ntent,  the  construction  has . 
always  been  bounded  and  circumscribed  to  the  words,  for  the 
general  rule  has  uniformly  been,  that  unless  the  intent  can 
be  collected  from  the  words,  it  is  in  vain  to  urge  it,  for  that 
otherwise  it  would  be  making  a  man's  will,  not  construing 
it,  and  deeds  are  to  be  construed  more  strictly,  and  the  rule 
[>f  law  is,  that  they  are  to  be  taken  most  strongly  against  the 
grantor,  and  most  beneficially  for  the  grantee.(l)  That  nemo 
zontra  factum  suumproprium  venire  potest y  2  Inst.  66;  but 
x)  come  into  the  construction  contended  for  on  the  part  of  the 
plaintiff,  would  be  to  invert  both  these  rules. 

In  jisiry  v.  Ballard^  2  Mod.  193,  it  is  said,  men's  grants 
nust  be  taken  according  to  usual  and  common  intendment, 
Lnd  where  words  may  be  satisfied,  they  shall  not  be 
estrained  further  than  they  are  generally  used,  for  no  vio- 
ent  construction  shall  be  made  to  prejudice  the  right  of  any 
ne,  contrary  to  the  plain  meaning  of  the  words. 


(1)  5  Co.  7  b.  and  Co.  Lit.  183  a.  and  197  a. 
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If  the  word«  then  in  the  present  case  are  to  govern^  they 
lie  80  express  and  plain,  that  they  leave  no  room  for  con- 
ftroction^  and  to  put  a  meaning  upon  them,  contrary  to  the 
^am  sense,  would  be  bringing  things  to  the  utmost  uncer- 
tttDty.  In  JBklricAe's  case,(l)  the  judges  said  they  would  not 
■pke  a  construction  against  express  words,  and  yet  there 
m  a  strong  equity  in  that  case,  to  induce  them  to  do  it. 

Vy  m  the  present  case,  the  defendant  stood  in  need  of  the 
adof  this  Court,  from  any  defect  in  her  settlement,  it  might 
li&some  colour  of  reason  he  said,  that  she  had  forfeited  her 
ngiitto  it  by  her  elopement ;  but  even  in  such  a  case,  though 
iti|ipeared  that  a  wife  had  lived  in  open  lewdness,  yet  she 
wuDot  dismii^sed  with  such  an  answer;  for  in  the  case  of 
lEUmay  y.  Mildmaj/,  1  Vern.  53,  and  2  Chan.  Cases,  102, 
tbe  plaintiff,  Sifeme  covert,  who  had  50/.  per  annum  settled 
on  her  by  her  husband,  to  be  paid  out  of  certain  rents,  sug- 
gested by  her  bill  that  he  had,  on  purpose  to  defraud  her  of 
tUs  annuity,  procured  the  tenants  to  surrender  their  estates, 
on  which  the  said  rents  were  reserved,  and  prayed  that  it 
night  be  made  good  to  her  by  a  decree  of  the  Court ;  and 
notwithstanding  it  appeared  that  she  was  a  very  lewd 
voman,  and  had  eloped,  the  lA)rd  Chancellor  ordered,  that 
Aehasband  should  stand  in  the  place  of  the  tenants,  and 
adnil  the  rent  payable,  and  she  to  recover  it  at  law  as  well 
viiie  could ;  there  the  settlement  was  merely  voluntary,  and 
ifter  marriage,  and  the  wife  charged  not  only  with  elope- 
ment, but  open  lewdness,  and  yet  it  was  thought  reasonable 
to  decree  in  her  favour,  and  give  her  such  relief,  that  with- 
out it  she  must  have  failed  at  law.  In  the  present  case,  the 
settlement  appears  to  be  upon  the  highest  considerations, 
that  of  marriage,  and  a  large  portion,  and  the  utmost  chcirged 
npoa  the  lady  is  a  bare  elopement ;  if  therefore,  in  Mild- 
Mi's  case,  it  was  reasonal)le  to  aid  her  legal  remedy,  a 
fortiori,  it  would  be  unreasonable  in  the  present  case,  to 
restrain  her  from  pursuing  it. 

As  to  the  offer  of  the  plaintiff  to  receive  her,  and  on  her 
return  to  pay  the  annuity,  there  are  many  cases,  where  such 
in  offer,  against  the  express  contract  of  the  party,  has  been 
iqected,  as  in  the  case  of  Seeling  v.  Crawley,  2  Vern.  386; 
and  numberless  more  to  the  same  purpose :  For  if  a  man 
will,  with  his  eyes  open  make  a  bargain,  that  he  afterwards 
fcids  reason  to  repent  of,  he  is  not  entitled  to  relief  here,  it 
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(1)  5  Co.  118  b. 
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Moors  is  the  effect  of  his  own  folly^  and  he  must  take  the  conse* 
^*  quences. 

It  may  besides  be  material  to  consider,  what  speciea  or 
kind  of  offence  it  is  that  the  defendant  stands  charged  with ; 
it  is  at  most  but  a  simple  elopement,  which  is  an  offence  not 
taken  notice  of,  or  any  way  punishable  by  the  law  of  the 
land.  By  the  common  law,  a  wife  was  entitled  to  dower, 
notwithstanding  an  elopement  accompanied  with  adultery, 
and  though  by  the  statute  of  fTcstminster  (I)  adultery  and 
elopement  are  made  a  bar  to  dower,  yet  it  has  always  been 
taken  so  strictly,  that  the  one  without  the  other,  has  often 
been  held  to  be  not  within  the  statute  (2),  certdnly  both 
together,  though  a  bar  to  dower,  would  be  no  bar  to  her 
claiming  a  provision  made  for  her  by  a  jointure ;  and  thoughy 
in  the  Spiritual  Court,  the  husband  may  sue  her  for  restito* 
tion  of  conjugal  rights,  and  for  refusal  she  may  fall  under  the 
censures  of  the  church,  yet  that  is  not  in  respect  of  elope- 
ment, for  such  a  suit  may  be  as  well  where  there  is  a  cohabi- 
tation, as  otherwise. 

To  say  then,  that  in  equity  she  is  punishable,  or  that  she 
might  in  this  respect  be  deprived  of  any  legal  privileges, 
would  be  to  set  up  an  arbitrary  legislative  power  in  the  Court 
to  declare  offences,  and  to  punish  them  by  no  other  measure 
than  its  own  discretion. 

That  a  woman  is  justifiable  in  deserting  her  husband 
where  he  uses  her  with  cruelty,  cannot  be  disputed ;  but  then 
another  question  will  arise,  whether  the  usage  which  the 
defendant  hath  met  with  in  the  present  case,  be  sufficient  to 
justify  her  conduct  or  not  ? 

It  appears  evident  from  the  proofs  on  both  sides,  that  there 
were  continual  quarrels  between  the  plaintiff  and  the  defend- 
ant about  the  pin-money,  and  they  became  so  public,  that 
one  witness  swears,  the  plaintiff  himself  declared,  his  wife 
had  been  advised  by  a  clergyman  to  go  away  from  him ;  and 
many  of  the  witnesses  fully  prove,  that  the  plaintiff  divested 
her  of  all  kind  of  management,  and  made  her  not  only  as  a 
cypher  in  his  family,  but  took  from  her  even  the  respect  due 
to  her  from  his  senants  ;  whether  this  be  such  usage  as  may 
justify  her  conduct,  must  be  submitted. 

It  is  observed  in  Puffendorff^  in  his  book  of  the  law  of 
nature  and  nations,  in  the  chapter  of  marriage,  that  in  case  a 


(1)  West.  2.  ch.  34.  Dower,   pi.    153.       Fitz.   N.  B.  150. 

(^i)  Feik.  pU  335.    FiU.  Abr.  tit.    let.  H. 
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kuboid  denies  his  wife  the  respect  due  to  her  sex,  and  her      Moore 
idatioDy  so  as  to  shew  himself  not  so  much  a  kind  partner,  ^' 

IS  a  troublesome  enemy,  it  should  seem  very  equitable  that 
ibe  might  be  relived  by  divorce.  Barbeyrac,  in  his  note, 
cjlcs^  to  confirm  this,  the  Theodosian  Code,  Lib.  5.  tit.  17* 

In  the  laws  of  our  own  country,  there  are  hardly  any  foot- 
Heps  to  go  by,  or  on  which  it  may  be  said  with  any  certainty, 
lAifc  is  cruelty  in  the  husband.  In  the  case  of  the  wife  of 
oae  Gloftonie,  Hetley.  149,  it  was  so  far- held,  that  spitting  in 
her  hce  was  cruelty  in  the  husband,  that  the  Cgurt  refused 
topBt  a  prohibition  to  the  Spiritual  Court,  on  a  suit  for  a 
sffMition,  and  alimony,  founded  on  this  cause,  and  said  by 
JUtnboit,  chief  justice,  certainly  the  matter  alledged  is 
cndty,  for  spitting  in  the  face  is  punishable  in  the  Star" 

Hiere  is  no  ground  for  this  Court  to  interfere ;  the  defend- 
ant is  a  purchaser  of  this  annuity  for  a  valuable  considera- 
tion. The  husband  has  contracted  to  pay  it  at  all  events, 
and  has  given  a  legal  remedy  for  it.  The  defendant  asks 
notiung  of  this  Court,  but  stands  upon  her  legal  title. 

Tliere  is  no  proof  of  any  application  to  her  to  return.  As 
Is  the  secret  correspondence  by  letter,  without  the  privity  of 
Wbsband,  there  is  no  such  charge  to  be  found  in  the  bill. 
Tit  excommunication  for  contumacy  was  subsequent  to  the 
^ednent,  and  it  does  not  appear  that  any  notice  was  given 
toiler,  or  to  any  attorney  or  agent  for  her. 

liOBD  Chancellor  : — This  is  entirely  a  new  case,  and  I  Apiil  28, 1737. 
do  not  remember  any  like  it  that  hath  ever  yet  come  in 
qaestion ;  none  have  been  cited,  and  I  believe  there  are  none ; 
bnt  it  is  not  this,  or  any  other  difficulty  in  the  case  itself, 
that  makes  it  necessary  for  mc  particularly  to  sj>eak  to  it,  but 
because  some  things  have  been  mooted  of  a  much  higher 
nature  that  require  it. 

The  points  to  be  considered  are, 

First,  Whether  in  any  case  this  Court  ought  to  restrain  a 
legal  remedy,  which  a  wife,  or  her  trustees  have,  to  recover  a 
•eparate  maintenance  against  the  husband  ? 

Secondly,  If  from  the  evidence,  in  the  present  case,  there 
be  any  reason  to  lay  this  restraint  upon  the  defendant  ? 

Upon  the  first  it  has  been  argued,  that  the  defendant  has 
canariessly  deserted  her  family,  and  stood  out  contuma- 
QOQsly  against  the  proceedings  in  the  Spiritual  Court. 

Though  this  be  a  bill  primw  in^esstonU,  I  incline  to 
^Unk,  though  I  do  not  give  any  opinion  to  bind  myself. 
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there  may  be  cases,  where  a  husband  would  be  entitled  to 
come  mto  this  Court,  to  restrain  the  trustees  of  his  wife,  by  a 
decree  here,  from  proceeding  at  law  for  her  separate  mainte- 
nance; and  it  would  be  reasonable  to  do  this,  especially 
when  she  elopes,  and  Uves  in  adultery  out  of  the  jurisdicticm 
of  the  Ecclesiastical  Court,  for  that  would  be  defeating  their 
power ;  and  there  have,  I  believe,  been  cases  where  there  has 
been  a  sentence  for  alimony  in  the  Spiritual  Court,  in  which 
this  Court  has  awarded  ne  exeat  regiiums  in  aid  of  the  spiri- 
tual jurisdiction. 

These  separate  maintenances  are  not  to  encourage  a  wife 
to  leave  her  husband,  whatever  his  behaviour  may  be ;  for,  • 
was  this  the  construction,  it  would  destroy  the  very  end  of 
the  marriage  contract,  and  be  a  public  detriment. 

If  a  wife  should  elope,  and  be  guilty  of  adultery,  or  a  cri- 
minal conversation,  or  should  leave  her  husband  without  any 
cause,  and  the  Ecclesiastical  Court  can  only  punish  her  for 
contumacy,  but  she  is  entirely  out  of  their  reach  as  to  any 
other  punishment,  I  should  think  a  husband  right  in  his 
application  to  this  Court,  to  prevent  her  trustees  from  pro- 
ceeding at  law  to  recover  her  separate  maintenance ;  but 
then  the  relief  must  arise  from  a  very  plain  case,  where  there 
is  a  criminal  conversation  plainly  proved,  and  plainly  put  in 
issue.  (1) 

But  this  is  not  the  present  case,  for  here  is  no  inconti- 
nence, and  nothing  but  the  bare  elopement  is  put  in  issue. 
I  do  not  like  the  evidence  of  private  correspondence,  nothing 
of  that  sort,  is  charged,  I  therefore  can  take  no  notice  of  it, 
but  it  looks  like  an  attempt  to  cast  an  aspersion  without  any 
ground.  This  case  then  will  turn  upon  the  second  point, 
whether,  upon  the  circttmstances  of  this  case,  there  is  any 
reason  to  lay  such  a  restraint  upon  the  defendant. 

Two  things  have  been  urged  in  behalf  of  the  plaintiff: 

First,  That  the  wife  has  eloped  without  any  cause. 

Secondly,  That  she  has  been  duly  summoned  in  the  Eccle- 
siastical Court  on  the  part  of  the  plaintiff,  for  restitution  of 
conjugal  rights,  and  has  continued  in  contumacy;  and  as  she 
has  been  thereupon  excommunicated,  which  is  all  the  Eccle- 
siastical Court  can  do,  as  she  is  out  of  their  jurisdiction,  the 
husband  cannot  have  any  fniit  from  his  suit  there. 

As  to  the  first,  I  am  afraid  these  separate  provisions  do 
often  occasion  the  very  evils  they  are  intended  to  prevent ; 


(1)  See  the  cases  cited  in  note  {%)  of  this  case. 
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wi  if  the  plaintiff  hath  made  his  wife  uneasy  in  respect  of 

thepm-money,  and  the  legacy  given  by  her  mother,  as  there 

agmt  reason  to  believe  he  did,  though  this  will  not  justify 

krgoing  away,  yet  it  may  be  an  excuse. 

'TUs  bill  seeks  to  deprive  the  wife  of  a  legal  right,  on 

MBPttnt  of  her  voluntary  elopement,  when  probably  that  very 

qk  may  have  been  designed  for  that  very  purpose,  and  to 

pride  for  the   wife,   if   such  dissension   should  happen 

khreen  the  parties  as  would  be  a  just  inducement  for  them 

iBieparate,  though  their  quarrels  should  not  bes^of  such  a 

■taeas  to-enableher  to  obtain  a  legal  separation  for  cruelty, 

■Ithat  seems  to  be  the  present  case. 

Ai  to  the  objection,  that  the  plaintiff  can  have  no  effect  from 

Ui  ecclesiastical  suit,  I  lay  no  great  stress  upon  it,  for  it  was 

[  Ml  iMtituted  in  the  Spiritual  Court  till  eight  years  after  her 

piigaway,  and  after  the  ejectment  brought  by  the  trustees; 

■i  dioagh  the  Spiritual  Cpurt  only  fix  citations  upon  the 

Andidoor,  or  some  other  place,  yet  the  husband,  who  knew 

vkre  she  was,  might  have  given  notice  to  her,  or  at  least  to 

W  attorney  who  was  employed  in   the  suit  at  law.     It 

kidierefore,  the  appearance  of  not  being  founded,  on  any 

tetin  Sir  Richard  Moore  that  his  wife  shoidd  return,  but 

•attempt  to  prevent  the  payment  of  the  annuity. 

lioiot  find  that  the  hut^and  has  ever  made  any  applica- 
w  to  the  wife,  since  she  separated,  to  induce  her  to  return, 
■i  therefore  this  case  is  distinguished  from  fVhorxvood  v. 
lirvooJ,  1  Ch.  Ca.  250,  because  there  the  husband^ 
■fare  the  bill  brought,  offered  to  be  reconciled,  and  desired 
nhabit  with  her  and  use  her  as  his  wife ;  nor  was  there 
Rparate  maintenance  in  that  case  on  the  contract  of  the 


MOORV 

V. 
MOOEB. 


There  is  another  thing  that  has  %xe^\.  weight  with  me,  the 
kdnnd's  paying  the  annuity  since  the  separation,  for  six 
[■■iths  after  the  wife  was  gone  from  him ;  When  she  peti- 
l^nedthe  Court  for  other  money  upon  a  different  trust,  he, 
1^  in  application  by  a  cross  petition  to  stop  this,  expressly 
f%i^  that  he  had  constantly  paid  her  the  annuity  ever  since 
[■Bkft  him,  and  offered  to  continue  it ;  This  is  a  strong  pre- 
lttB|Aion  that  he  thought  at  least  she  was  excusable  in  sepa- 
[■ting  herself  from  him. 

^Vie  being  the  circumstances  of  the  case,  I  am  of  opinion 
[*d  declare,  that  on  the  proofs  and  circumstances  in  this 

tte,  there  is  not  any  sufficient  foundation  for  the  general 
»*rf  prayed  by  the  bill,  against  tlie  payment  of  the  annuity 
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Moore  or  rent-charge  of  one  hundred  pounds  a-year,  but  that  the 
^'  plamtiff  is  entitled  to  be  relieved  against  the  ejectment 
already  brought  on  the  terms  hereafter  mentioned.  I  therefore 
decree,  that  the  Master  take  an  account  of  the  arrears  of  the 
annuity,  and  tax  the  defendant's  costs  at  law,  and  upon  the 
plaintiff's  payment  of  what  shall  be  found  due  for  such 
arrears  and  costs,  at  such  time  and  place  as  the  Master 
shall  direct,  and  continuing  the  growing  payments  of  the  said 
annuity,  according  to  the  marriage  settlement,  the  injunction 
to  be  continued ;  but  in  default  of  payment  of  the  arrears  of 
her  annuity  and  costs  at  law,  the  injunction  to  be  dissolved, 
and  the  plaintiff's  bill  dismissed  with  costs ;  and  in  case  the 
plaintiff  shall  make  default  in  continuing  the  growing  pay* 
ments  of  the  annuity,  then  Lady  Moore  is  to  be  at  liberty  to 
apply  to  the  Court.  Whereupon  such  order  shall  be  made 
as  shall  be  just,  and  it  is  ordered,  that  the  plaintiff  do,  in  a 
fortnight's  time,  pay  to  the  defendant's  solicitor  lOOf.  on 
account  of  the  arrears  of  her  annuity  now  due  to  her.(l) 

Mr.  Attorney^  General,  after  the  decree  was  pronounced, 
said,  this  was  so  uncommon  a  case  that  probably  it  would 
never  happen  again. 

LoBD  Chancbljlor  replied,  if  you  think  so,  you  must 
have  a  very  gbod  opinion  of  the  ladies ;  for     ' 

In  amore  hace  omnia  insunt  vitia,  injuriae, 
Saspiciones,  inimicitiae,  indaciae, 
Bellnm,  pax  rnrsum. 

(1)  Reg  Lib.  B.  1736.  fo.  314. 


GRAVES  V.  EUSTACE  BUDGEL,  Esq.  (I) 


1  Atk. 444. 

This  Court  will 
allow  the  prov- 
ing of  exhibits 
viva  voce  at  the 
hearing,  but 
not  to  let  in 
other  examioa- 
tions,  and  this 
instance  where 


Ma^  the  5th^  1737. 

It  was  moved  on  the  defendant's  behalf^  that  certain  wit- 
nesses of  the  plaintiff's  who  were  to  prove  exhibits^  might 
be  examined  vivd  voce  at  the  hearing  of  the  cause;  and  that 
an  order  of  the  late  Chancellor,  for  a  commission  to  examine 
them  in  the  country,  might  be  discharged. 

only  At  the  appltcation  of  the  party  who  b  to  make  use  of  the  exhibits^  bat  no 
it  is  allowed  on  the  application  of  the  contrary  party. 


(1)   Tliis  case  is  taken  from  Aik^ns  ;  it  is  not  to  be  foand  in  Lord  Hard* 
tcicke's  Note-book. 
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The  motkm  was  founded  on  two  things : 

Knty  The  great  importance  of  these  exhibits  to  the  merits 

d  the  cause,  being  receipts  of  the  defendant,  which  he 

nrted  were  forged,  and  had  denied  in  his  answer. 

&eoiidly,The  ill  state  of  health  of  the  defendant  disabling 
Mb  to  go  down  into  the  country  to  attend  the  conmiission, 
hn^KHt  of  which  an  affidavit  of  his  physician  was  read. 

On  these  matters  it  was  prayed,  that  the  witnesses  might 
kemnined  vivd  voce  at  the  hearing,  that  the  defendant 
m^  btLwe  an  opportunity  of  cross-examining  them,  and 
flfting  their  evidence ;  and  a  case  of  the  Duchess  of  iVetcf- 
mUg  was  mentioned  by  Mr.  Fazakerley,  where  it  was  so 
dbvtd.  This  was  also  prayed  in  honour  of  the  defendant, 
khmng  denied  the  receipts. 

Lmd  Changjbljlor  : — I  cannot  allow  the  motion ;  the 
MHlHit  and  established  proceedings  of  this  Court  are  upon 
vnttoi  evidence,  like  the  proceedings  upon  the  civil  or 
am  law.  This  is  the  course  of  the  Court,  and  the  course 
rfte  Court  is  the  law  of  the  court ;  and  though  there  are 
IMI  of  witnesses  being  so  examined,  yet  they  have  been 
Aied  but  sparingly,  and  only  after  publication,  where 
Uti  have  appeared  in  their  depositions,  and  the  examina- 

faiVK  been  to  clear  such  doubts,  and  inform  the  conscience 

tftk  Court. 

Ikre  never  was  a  case  where  witnesses  have  been  allowed 
to k examined  at  large  at  the  hearing;  and  though  it  might 
kderirable  to  allow  this,  yet  the  fixed  and  settled  proceedings 
tf  tins  Court  cannot  be  broke  through  for  it. 

Hie  utmost  latitude  the  Court  has  taken  in  this,  is  to 
i^  the  proving  of  exhibits,  vivd  voce  at  the  hearing,  but 
Mt  to  let  in  other  examinations ;  and  this  is  allowed  only 
vbere  the  application  is  by  the  party  who  is  to  make  use  of 
tk  exhibits  ;  but  there  never  was  a  case  where  it  was  allowed 
it  tlie  application  of  the  contrary  party ;  if  be  is  suspicious 
rffinodjhe  has  notice,  and  may  cross-examine  the  witnesses. 


Graves 

V. 
BUDGSL. 
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WARNER  and  OTHERS,  Executors  of 
EDWARD  HENKIN  Deceased,  and^  Plaintiffs ;  (1) 
THOMAS  HYAM, 

and 
WATSON  and  VILLERS,  Assignees  of  j 
EZEKIEL  WOOLLEY,  a  Bankrupt, 


■\ 


Defeiidantfl. 


Mai/  CM,  1737. 


2  Atk.  4.  The  bill  was  brought  in  order  to  have  an  account  of  the  deal- 
ings and  transactions  between  flenkin^  Hyam^  and  Ezekiel 
WooUey^  and  to  be  admitted  as  creditors  to  a  proportionable 
share  of  the  dividends  under  the  commission  of  bankruptcy 
against  Woolley  for  what  shall  appe;^r  to  be  due  on  that  ac- 
count. 

On  the  25th  February  1717*  Woolley  borrowed  500/,  of 
Henkin  on  bottomree,  and  agreed  to  pay  26/.  per  ce7it.,  which 
he  secured  on  bills  of  sale  and  bills  of  parcels  of  the  cargo  of 
a  ship  belonging  to  him,  and  which  was  to  be  paid  from  the 
time  of  the  loan  until  the  goods  were  safely  landed  in  London; 
and  the  principal  was  to  be  discharged,  when  the  remittances 
from  the  ship  and  produce  were  sold  ;  and  after  the  landing 
of  the  goods  in  London,  till  such  sale  was  complet;ed,  only 
5/.  per  cent,  interest  was  to  be  paid  by  the  borrower ;  and  if 
the  goods  and  returns  should  prove  not  to  be  sufficient  to 
pay  the  principal  and  interest,  IVoolley  was  to  make  good  the 
deficiency,  and  it  was  agreed  that  Henkin  should  have  notice 
from  the  factors  in  what  ships  the  returns  were  sent,  so  that 
he  might  insure,  and  in  case  such  notice  should  not  be  given 
then  he  was  not  obliged  to  make  any  deduction  in  respect  of 
any  loss  which  might  happen  ;  Woolley  executed  a  bond  in 
the  penalty  of  1,000/.  for  performance  of  covenants,  and  the 
lender  was  to  choose  the  goods  on  which  the  risk  was  to  -be 
run  ;  there  was  a  proviso,  if  the  whole  goods  were  lost,  then 
the  principal  was  to  sink  entirely,  or,  if  only  a  part  of  them, 
then  to  abate  proportionably.     On  the  26th  January  1718, 


(1)  This  case  is  imperfectly  stated  in     gister*s  Book.     The  judgment  is  taken 
Atkyns,      It    is    competed    by    Lord     from  Atkyn$, 
Hardzcicke*s  Note-book  and  the  Re-  » 
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md  April  1719,  and  the  24th  of  July  1719,  three  other 
waaaoB  of  500/.  each  were  borrowed  at  the  same  rate  of  in- 
toesl^  and  subject  to  the  same  stipulations,  and  in  which 
three  last-mentioned  loans  Hyam  was  equally  concerned 
with  Henkm. 

In  1722,  Mr.  fFoolley  became  a  bankrupt,  his  assignees 
iBUsted  this  was  a  very  unreasonable  agreement,  and  ought 
BOt  to  be  carried  into  execution ;  that  the  covenants  were 
my  omiBual  ones,  and  the  interest  very  exorbitant,  especially 
II  Uadein  was  to  h^ve  5/.  per  cent,  on  the  goods  after  they 
vere  actually  come  home,  and  therefore  they  insisted  they 
kave  done  right  in  refusing  to  admit  the  executors  of  Henkin 
n  aeditors,  as  they  have  ordered  a  sum  to  be  retained  to 
ntiiiy  the  demand,  if  they  should  be  eventually  entitled  to 
k.  In  November  1729,  Mr.  Henkin  preferred  a  petition  to 
k  admitted  a  creditor,  which  Lord  King  dismissed.  In 
XPby  the  creditors  preferred  a  petition  to  have  this  claim 
dUbwed. 

Lord  Talboi  ordered  that  it  should  be  disallowed  unless 

Bmkm  filed  a  bill  within  a  certain  time,  which  being  done 

tf Represent  suit, 

Mr.  Brown,  Mr.  Owen,  and  Mr.  Belcher  for  the  plaintiffs^ 

■prii  that  it  must  not  be  considered  as  a  case  of  common 

fahni^  because  this  is  a  casualty,  where  the  principtd  is 

Md  and  may  be  lost ;   that  25/.  per  cent,  was  the  common 

■1  ordinary  interest  on  bottomree  to  the  East  Indies,  and 

9t,per  cent,  to  the  West  Indies. 

Uttt  the  voyage  to  the  West  Indies,  where  this  ship  was 
hand  was  a  very  dangerous  one ;  and  besides  there  is  a  very 
(Ritluuatrd  of  the  sugars  being  very  considerably  damaged 
If  the  sea  washing  away  a  great  part  of  it. 

Though  goods  are  lost  in  bottomree  contracts,  yet  if  the 
Wttom  of  tlie  ship  come  home,  the  contractor  here  is  liable 
baake  them  good. 
That  common  bottomree  agreements  run  for  a  certain  time, 
*  li^pose  for  eight  months,  though  the  ship  return  in  six 
lODths,  yet  the  26/.  per  cent,  still  goes  on,  till  the  eight 
Maths  are  expired. 

Or  the  bottomree  interest  is  paid,  till  the  whole  remittances 

^produce  are  sold,  though  the  ship  be  returned;  but  here,. 

li  loon  as  the  ship  arrives  in  the  harbour,  the  bottomree 

^tenst  was  to  cease,  and  only  common  interest  to  com- 


Warner 

V. 

Watson. 


That  the  risk  here  was .  double,  for  it  was  run  upon  the 
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Warner  goods  that  were  sent  out^  an4  likewise  upon  the  goods  that 
were  to  be  remitted. 

That  fFoolley  continued  in  trade  till  1722,  and  never  com- 
plained of  this  agreement,  and  that  it  had  been  in  part  per- 
formed by  the  plaintiff's  receiving  several  sums  by  returns 
of  goods. 

Lord  Chancellor. — ^I  do  not  at  all  wonder  that  JFooUejf  is 
broke,  and  then  turning  to  Mr.  Attorney  'General  said,  do 
you  insist  for  the  assignees  under  the  commission  of  bank- 
ruptcy, that  this  is  an  usurious  contract;  for  if  you  can 
make  it  doubtful  whether  it  is  usury  or  not,  I  will  direct  an 
issue  to  try  it  at  law. 

Mr.  Attorney  General  for  the  defendants  the  assignees. 
We  do  not  insist  that  in  strictness  of  law  this  contract  ii 
usurious,  but  that  it  is  unreasonable  and  unconscionable,— the 
money  lent  was  only  2^000/.,  and  yet  1,455/.  is  now  claimed. 

One  hundred  and  seventy-nine  pounds  Henkin  actually 
received,  and  500/.  19^.  Ad.  was  all  the  produce  from  900(L 
worth  of  goods  carried  out. 

The  contract  seems  to  be  quite  of  a  new  nature,  for  the 
counsel  of  the  other  side  do  not  pretend  to  shew  any  instance 
of  such  an  agreement. 

They  endeavour  to  compare  it  to  the  case  of  a  bottomree 
bond ;  if  it  was  really  so,  I  would  not  dispute  the  point  with 
them,  because  in  that  case,  the  custom  of  merchants  has 
made  it  a  reasonable  and  proper  contract. 

There  is  no  hazard  at  all  run  here  by  any  loss  which  might 
ensue  from  the  insolvency  of  a  factor;  for  if  that  had  been 
the  case,  the  26  per  cent,  does  not  cease,  but  Henkin  is  still 
entitled  to  have  it  continued  till  the  principfd  is  satisfied. 

The  goods  returned,  whether  of  sufficient  worth  or  not, 
were  to  satisfy  fully  the  money  lent  at  26  per  cent.,  and  the 
fact  was,  they  fell  short  in  value  :  and  if  fFoolley  had  not 
been  a  bankrupt,  he  must  have  paid  the  26  per  cent,  to  this 
day. 

Tlierefore  the  terms  of  this  contract  are  iipon  the  face  of  it 
unreasonable. 

There  is  a  time  too  during  the  time  the  goods  are  in  port 
when  there  is  no  hazard  run,  and  yet  the  lender  shall  have 
his  26  per  cent,  notwithstanding ;  besides  too,  the  time  is 
uncertain  when  the  contract  shall  end. 

By  the  common  form  of  bottomree  bonds,  your  Lordship 
will  see  what  merchants  think  a  reasonable  contingent  secority. 

If  the  ship  return  in  a  stipulated  number  of  montlis,  as  in 
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the  case  of  an  East  India  voyage^  in  36  months,  and  in  the 
case  of  a  Wevt  India  voyage,  in  16  months,  the  contract  may 
posaiUy  run  at  26  per  cent,  for  the  36  months,  but  then  it 
cmiot  possibly  be  extended  any  further,  but  ought  to  be 
confined  to  so  many  of  the  36  months  as  are  run  out  before 
the  ship  arriires. 

Here  the  risque  is  run  during  the  whole  time  the  ship  is 

in  port,  as  well  as  out  of  port  \  and,  in  the  present  case,  the 

knder  runs  no  risque  if  the  goods  are  lost,  for  there  is  a  pro- 

^m  the  present  agreement,  that  Mr.  Henkin  shall  have 

notice  on  what  ship  these  goods  are  put  on  board,  so  as  he 

DBTUiEure  them,  which  he  might  do  at  6/.  per  cent,  at  most. 

In  thin  case  here  was  no  risque  run  upon  the  loss  of  the 

Hfl  but  in  the  common  case,  though  the  goods  are  saved, 

ud  the  ship  lost,  the  lender  must  euiFer* 

Lord  Chancellor. — Mr.  jittomey- General,  will  you 
agree  to  allow  the  executors  of  Mr.  Hetikin,  upon  the  con- 
tnct|  interest  at  26  per  cent,  during  all  the  time,  except 
vben  the  goods  were  upon  land. 

Mr.  Attomey-General,  on  behalf  of  his  clients,  desired 
time  to  consult  them  as  to  this  proposal :  Lord  Hardwicke 
ttid,  I  tell  you  beforehand,  I  will  not  carry  this  contract  one 
yitsither  than  I  am  compelled  to  do  by  the  strict  rules  of 
■  ^ Court;  and  in  the  mean  time  adjourned  it  to  the  firnt 
^of  causes  In  the  next  term. 

In  Trinity  term,  1737j  the  cause  came  on  again,  when 
Lord  Hardwicke  was  pleased  to  order,  by  the  consent  of  tlic 
defendants,  and  of  the  plaintiff  Hyanxj  that  it  be  referred  to 
Muter  Eilwards  to  take  an  account  of  what  is  due  from 
•EzefciW  Woolley^  the  bankrupt,  to  the  plaintiffs,  the  exccu- 
ton  of  Edward  Henkin,  and  to  the  plaintiff  Thomas  Hyam, 
on  the  several  contracts;  and  in  taking  the  account,  the 
Ihiter  vras  directed  to  allow  the  plaintiffs  26  per  cent,  for 
&  sums  lent  in  respect  of  the  risque  of  the  goods  men- 
^oned  in  the  contracts  during  the  voyages  outward  and 
kneward  ;  and  as  to  the  homeward  bound  voyages,  the  26 
ffcent.  is  to  be  computed  only  in  proportion  to  the  value 
rf  the  goods  remitted  in  such  respective  voyages ;  and  at 
tte  rate  of  5  per  cent,  only  for  the  rest  of  the  time  men- 
tioned in  the  contracts,  during  which  any  allowance  of  in- 
tacit  wan  thereby  agreed  to  be  made  down  to  the  time  of 
Ae  hinkmptcy  of  Ezekiel  fFoolky  :  and  the  Master  is  also 
^tnke  an  account  of  what  the  plaintiffs  or  Edward  Henkin 
neehred  in  money  or  goods  toward  the  said  principal  and 

B 
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interest,  which  is  to  be  applied  first  to  sink  the  interest 
then  the  principal ;  and  for  so  much  as  shall  be  found  d 
the  plaintiffs  on  this  account,  tliey  are  to  be  admitted 
ditors  under  the  commission  of  bankruptcy  against  fFa 
and  to  receive  a  satisfaction  for  the  same,  in  proporti 
the  rest  of  his  creditors*  (1) 


(1)  Reg.  Lib.  B.  1736.  M.  524. 


ATTORNEY-GENERAL  at  the  RELA- 
TION of  the  MASTER,  &c.  of  UNI- 
VERSITY COLLEGE,  OXFORD   . 

and 

Pr.  STEVENS,  Dr.  RIDLEY,  and  ED- 
WARD HARLEY,  and  the  othen 
TRUSTEES  of  Dr.  RATCLIFFE's/ 
wm 


Plaintiff; 


Defendant 


May  11,  1737. 


1  Atk.  358. 

2  Eq.  Ca.  Ab 
196,  pi.  17. 


Dr.  Stevens 
having  been 
elected  under 
Dr.  RateUfe** 
will  a  traTel- 
ing-fellow,  re- 
ceives the  sa- 
lary for  five 
years,  and  in- 


DocTOR  Ratcliffb  by  his  will  dated  13th  September,  '. 
gave  all  his  estate  in  Yorkshire  to  his  executors,  upon 
to  pay  thereout  yearly  600/.  to  two  persons,  Maste 
Arts,  and  entered  on  the  physic  line,  to  be  elected  c 
the  University  of  Oxford,  by,  &c.  for  the  nudntenan 
such  two  persons  for  ten  years,  and  no^onger ;  the  h 
which  time  they  are  to  travel  beyond  sea  for  their  bette 
provement :  and  he  gave  the  surplus  of  that  estate  to 
stead  of'travel-  versity  College.  He  also  gave  5^000/.  to  his  executoi 
fivl  m^fM""  building  the  front  of  University  College,  the  master's  1 
the  will  re-       and  chambers  for  these  two  fellows. 

quires,  upon 

ill  health  resigns*  after  having  been  absent  from  England  only  six  weeks,  and  the  trust 
cept  the  resignation,  and  put  another  in  his  room.  This  is  a  dispensation  with  the  con« 
it  might  have  been  otherwise  if  they  had  refused  to  accept  the  resignation. 

Whether  the  traveling-fellows  must  be  members  of  a  particular  college,  and  whetb 
have  power  to  let  their  chambers,  are  not  objects  of  the  Court's  decision,  but  ought  to 
termined  by  the  visitor. 

Dr.  Stevens  was  regularly  elected  to  one  of  these 
veling-fellowships  on  the  IJth  July,  1725,  and  from 


(1)  The  statement  of  the  case  is  taken  from  Lord  H^trdxvicke*^  Note- 
The  judgment  from  Atkffns* 
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fiaetfllthe  17th  July,  1730,  received  the  salary  of  300/.   ATToaNET- 
prmmitm.  General 

During  that  time.  Dr.  Stevens  lived  in  a  nobk  family,  and  ^  ^* 
meifed  a  salary  for  his  employment  therein,  and  on  the 
IJUiaf  July,  1730,  having  been  absent  from  Englmnd  only 
sx  weeks,  he  tendered  his  resignation  in  writing  to  tlie 
dBctors  on  a  su^estion  of  ill  health,  which  was  accepted  by 
iiiqQrity  of  them,  and  another  person  was  elected  in  his 

|BCf« 

The  object  of  the  information  was  to  make  Dr.  Stevens 

iceoant  to  University  College  for  what  he  had  received  since 

Ui  election,  and  to  have  the  directions  of  the  Court  as  to 

it  wnner  of  holding  and  repairing  the  chambers.    The 

kterpart  related  to  Dr.  Ridley j  the  other  traveling-fellow, 

lin  admitted  that  he  had  let  his  chambers,  although  he  was 

nafent  in  JEngland,  and  the  questions  as  to  him  were, 

vkdKT  he  had  a  right  so  to  do,  and  whether  the  traveling- 

;  Uov8  were  bound  to  repair  their  chambers. 

i  On  the  part  of  Dr.  Stevens  evidence  vwas  adduced  to  shew 

ittkhad,  since  his  election,  applied  himself  to  the  study 

^i^c — that  he  had  really  intended  to  travel,  and  that 

'him  DOW  unable  so  to  do,  from  the  bad  state  of  health 

'teitoeh  he  had  fallen. 

Ik  JItomey- General  and  Mr.  Paunce/ort  in  support  of 
AMmiation,  contended  that  the  traveling  was  a  condi- 
jk  nmessd  to  the  gift  of  the  300/.  per  ann.  and  had  not 

pcnormed. 

Kr.  Browne  J  Mr.  Fazakerley^  Mr.  Green,  and  Mr.  Mur^ 

fer  Dr.  Stevens^  contended  that  Dr.  Stevens  had  been 

from  traveling  by  ill  health,  by  necj^ssity,  and 

tma  choice.    That  the  will  gives  to  the  fellows  the 

of  what  period  of  the  ten  years  to  begin  their  tra* 

Tlttt  the  time  not  to  be  employed  in  travelling  was 

to  enable  them  to  go  through  a  proper  course  of 

which  would  naturally  precede  the  travelling,  and 

vUdi  it  18  proved  that  Dr.  Stevens  was  employed.    He 

vtnx  called  upon  by  the  electors  to  proceed  upon  his 

[V  he  had  died  the  claim  now  set  up  might  have  been  as 

i&risted  upon  against  his  executors,  and  if  it  bad  pre« 

in  thb  case  would  affect  all  those  Fellows  who  after 

Kndled  time  resign  their  fellowships  instead  of  taking 

Here  the  intention  of  traveling  was  bond  fide  en- 

£2 
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Attorney-   tertained,  and  there  is  no  evidence  of  fraud.    That  the  ac 
General     ceptance  of  the  resignation  by  the  trustees  amounted  to 
Q    ^'  dispensation  with  the  obligation  to  travel^  and  this  informa 

tion  was  not  filed  until  five  years  afterwards. 

The  Attorney- General  in  reply^  admitted  that  there  migl 
be  a  reasonable  excuse  for  not  traveling;  but  that  in  tU 
case,  there  was  not  sufficient  evidence  of  ill  health,  and  a 
to  the  resignation,  contended  that  the  electors  had  onljr  i 
power  of  nomination,  and  no  right  to  accept  of  a  resignii 
tion  3  and  that  they  might  not  have  been  aware  of  the  dfr 
cumstances  of  this  case.  .n 

iithMay,i737.      LoRD  CHANCELLOR. — ^Thc  Attorney ^ General  is  certainly 

a  necessary  party,  and  the  information  is  properly  brongll 
in  his  name. 

Nothing,  to  be  sure,  should  be  done  in  this  Court,  to  iil 
validate  the  design  of  this  donation ;  and  on  the  other  hM^I 
I  must  proceed  in  such  manner  as  I  am  warranted  to  do^  ^ 
the  rules  of  law  or  equity.  ijj 

Tliere  are  three  considerations  in  this  case  : 

First,  What  is  the  intention  and  true  construction  ctf 
Batclrffi's  will. 

Secondly,  Whether  that  has  been  complied  with  by. 
defendant  Dr.  Stevens. 

Thirdly,  If  not,  whether  the  non-compliance  with  it 
been  such  as  to  give  a  right  to  the  relators  to  recover 
the  money  in  a  court  of  equity. 

Dr.  Raicliffe  by  his  will  gives    several  manors, 
trust  inter  atia,  to  pay  600/.  3^arly,  to  two  persons, 
shall  be  elected  out  of  the  physick  line,  by  the  Archbii 
Canterbury^  &c.  for  their  maintenance  for  the  space  of  i 
years,  in  the  study  of  physick,  and  to  travel  half  the 
their  better  improvement,  and  in  case  they  should 
the  place  be  vacant,  then  the  vacancy  to  be  filled  up  by.j 
others,  and  the  whole  overplus  to  University  College. 

I  think  if  the  defendant  had  forfeited,  the  College 
certainly  be  entitled  to  it,  let  it  come  to  them  by  any  nttii 
whatsoever.  But  as  to  the  construction  of  Dr.  BalcU0t^ 
will,  it  was  manifestly  the  design,  that  they  should  '  ^^ 
and  that  they  should  travel  five  years  5  but  it  is  truly 
there  is  no  particular  time  appointed  when  they  should 
their  travels. 

The  words  are,  "  the  half  of  which  time  they  shall 
in  traveling  for  their  better  improvement,^^  and  therefovv.  ^ 

1  - 
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Stevens. 


ii  DOit  natural  to  intend  that  he  meant  the  last  five  years   Attornet- 
iv  their  traTeUng^  because  he  imagined  they  would,  in  the     General 
fat  part  of  the  time,  be  laying  in  &  proper  stock  of  knowledge. 
But  then  it  can  never  be  understood  that  he  intended  in 
i  erents  they  should  travel,  for  there  might  be  accidents 
riidi  would  utterly  incapacitate  them  for  travelling,  and 
iocfoie  he  did  not  expect  they  should  refund  when  such 
tddents  happened,  but  left  it  at  large  to  be  judged  of  by 
tkdrcomstances;  besides,  this  is  given  not  only  for  the 
flfence  of   travding,  but  for  other  views   likewise,  for 
■intenance,  &c. 

The  next  question,  whether  Dr.  Stevens  has  complied 
vitti  the  intention  of  the  donor. 

Nov  it  cannot  be  said,  that  Dr.  Stevens  has  complied  with 

Jk.Bai€ljffi*s  intention;  but  then  it  must  be  considered, 

he  has  a  reasonable  excuse  for  not  doing  it,  and 

this  there  is  no  doubt,  but  that  natural  disabilities  will 

such  as  becoming  non^compos,  sickness,  or  other 

Miami  disabilities.    But  then  it  has  been  insisted  upon, 

the  defendant  has  fraudulently  accepted  of  this  employ- 

m  order  to  put  the  money  in  his  pocket,  without  any 

ever  to  do  the  duties  of  it.     If  this  had  been 

fviAjl  should  have  no  doubt  but  that  I  might  decree  the 

to  refund  3  but  this  is  not  the  case,  for  there  is 

lingle  circumstance  given  in  evidence  to  shew  he 

fak  it  upon   such  a  fraudulent  design  3  instead  of  that, 

if  very  strong  proof  to  the  contrary,  even  by  persons 

cr^it  in  the  profession,  that  he  had  diligently  ap- 

Umself  to  the  study  of  physick,  and  besides,  that  he 

ia  an  ill  state  of  health,  in  a  wasting  and  decayed  con- 

which  threatened  a  consumption ;  and  even  supposing 

vat  actually  able  to  travel,  but  in  his  own  mind  did  not 

himself  capable,  yet  he  would  not  be  guilty  of  a  fraud, 

in  unaginary  as  well  as  a  retd  distemper  would  equally 

him. 

1  do  not  think  the  clause  in  the  will  can  possibly  amount 

a  oondition,  but  is  merely  directory,  that  half  of  the 

dbey  shall  travel,  and  is  not  like  an  executory  consi- 

where  A.  pays  money  upon  such  a  consideration, 

it  is  not  performed,  an  action  at  law  lies  for  Jt.  for 

had  and  received  to  his  use,  which  is  expressed  thus 

the  Scotch  law,  causa  data  sed  non  secnta. 

Ihe  agreement  is  to  pay  300/.  per  annum  for  ten  years,  if 

that  time  he  travel  five  years  :  will  the  not  traveling 
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Attorhey- 
General 

Stevkms* 


oblige  him  to  refund  ?  No !  unless  the  electcMrs  had  soffere 
him  to  continue  in  this  post  the  whole  ten  years,  then  poi 
sibly  the  relators  would  have  had  a  right  to  call  him  to  m 
account,  and  might  have  obliged  him  to  refund  for  five  < 
the  yean. 

Doctor  Stevens  communicated  his  illness  first  to  tti 
Archbishop  of  Canterbury,  and  lodged  a  formal  reuguiiai 
with  him.  I  think  the  trustees  are  the  electors^  and  tli 
persons  whom  Doctor  Ratcliffe  intended  should  haTe  thi 
whole  management  of  this  donation.  They  stand  in  \ik 
place  in  this  respect  and  they  have  accepted  of  this  rerigm 
tion,  without  insisting  upon  Doctor  Stevens's  going 'Ol|i 
and  it  is  certainly  a  dispensation  of  the  condition.  If  ilbt^ 
had  said  we  will  not  accept  of  this  resignation,  \hA  |Q| 
must  comply  with  the  terms,  or  refund,  then  the  caae  wo4 
have  appeared  quite  different ;  but,  instead  of  thal^  Ili| 
have  accepted  of  the  resignation,  and  actuaUy  put  aDflli|| 
in  his  room. 

Therefore  I  think  as  Doctor  Stevens  has  taken  the 
then  of  this  upon  him,  and  as  at  the  end  of  five  yean 
trustees  accepted  a  surrender  from  him,  and  did  not 
then  on  his  refunding,  it  would  be  unreasonable  to 
it  now.  M 

But  even  if  it  was  a  condition,  yet  suppose  this  ctafMJ 
patron  presents  to  a  benefice,  and  takes  a  bond,  as  haMj 
from  the  presentee  to  reside  for  ten  years,  and  he  aftet  fti 
years  are  expired,  should  resign  the  living  for  the  reriM 
of  the  term,  and  the  patron  accepts  it,  and  presents  anoAl 
no  one  will  say  that  he  has  forfeited  the  annual  incomaS 
this  living,  during  that  part  of  the  ten  years  he  was  remiH 
upon  it,  for  the  acceptance  of  the  patron  has  dispensed  tfl 
the  breach  of  the  condition,  and  no  action  could  be  nqj 
tained  on  the  bond.  >!aj| 

Therefore  I  should  think  it  roo  hard  in  the  present  f9$ 
to  decree  an  account  against  the  defendant.  ^ 

There  are  two  other  points.  > 

First  consideration.  Whether  the  traveling-fellowB  vril 
be  members  of  the  college.  ^^ 

Secondly,  Whether  they  have  a  power  to  let  the  chanWi 
which  they  hold  in  the  right  of  their  fellowship.  ^ 

As  to  these  matters,  they  are  not  properly  the  obJLiMiJ 
this  court's  jurisdiction,  but  ought  rather  to  be  deteroM 
by  the  visitor,  and  the  will  besides  is  extremely  inooneoK 
this  respect.  ' ' 


CASES  IN  CHANCERY. 


55 


Stetevs. 


Afi  to  the  being  members  of  University  College j  it  is  na-  Attornet- 
tanl  to  suppose  no  body  would  reside  in  the  college^  unless    General 
fkj  were  actual  members ;  but  this  is  out  of  the  casc^  for 
DiMtor  Sieveng  has  complied  with  that  part  of  it. 

Aod  as  to  the  power  of  letting  their  chambers,  I  do  not 
flunk  that  Doctor  Ratcliffe  has  laid  his  fellows  under  greater 
ntiictiooa  than  those  of  other  coUeges  are  liable  to ;  and  if 
I  vas  to  inquire  whether  a  fellow  of  a  college  has  a  right  to 
let  his  chambers,  I  should  make  wild  work,  and  give  an  op- 
fntunity  to  half  the  University  to  bring  bills  against  parti- 
fldv  penons  to  discover,  whether  they  have  not  forfeited 
fl«r  fellowships  by  thus  letting  out  their  chambers. 

Decreed  the  information  to  be  dismissed,  but  without 
ooiti^  as  against  Doctor  Stevens  who  has  had  a  very  large 
haiArtkin  already  from  Doctor  BxttclifiVs  donation,  and 
Uidfcnity  Collq^e,  but  the  information  to  be  dismissed  with 
M  against  Doctor  Bidiey. 


ATTORNEY-GENERAL  at  the  relation  of 

Ae  OVERSEERS  of  the  Parish  of  St. 

'  nCHOLAS,  and  two  of  the  Principal 

lAtbitants 

and 
nS  MAYOR,  ALDERMEN,  and  BUR- 
GESSES of  the  BOROUGH  of  WAR- 
.   mCK,  and  several  of  tlie  ALDERMEN 
k  their  private  capacity 


PhdntiiiFs ; 


Defendants.  (1) 


May  IS  and  20,  1737. 
^Ita  mformatlon  was  brought  in  relation  to  three  estates  or  Where  by  a 
fcnds,  which  were  called  and  insisted  upon  to  be  charity  two  market/^ 

n^l^  two  fairs,  a 

court-house, 
aiibootb-ball  for  the  sale  of  mcrcbandizes,  together  with  the  tolls  and  profits  of  the  market 
M  gnated  to  a  corporation  to  be  held  ad  usttm  et  pro/icuum  bnrgi  et  hurgentium :  This  cannot 
kcoondered  aa  a  grant  for  a  charitable  purpose,  but  must  be  applied  to  the  public  use  of  the 
^■yoiition;  but  to*what  uses  it  must  be  applied  the  members  of  the  corporaUon  are  the  judges 
^MBMrollsd  by  tlib  coiflrt. 

A  decree  in  a  rait  against  a  corporation  made  with  their  consent  upon  a  report  of  two  judses 
^Miac,  to  whom  the  conrt  bad  referred  it,  cannot  upon  an  information  founded  upon  that 
^nt  be  Taried,  the  corporation  by  their  plea  and  answer  relying  upon  that  decree. 
WWit  the  fanda  of  a  cnarity  bad  not  been  applied  or  the  accounts  passed  pursuant  to  the 
inetioas  of  a  decree ;  tinder  the  circumstances  of  there  then  being  no  fiind,  and  of  the  pre- 
ncmbers  of  the  corporation  having  only  foUowed  the  steps  of  their  predecessors,  and  in 
to  vrmd  litigation  and  expense,  the  court  directed  the  accounta  to  be  taken  from  the 
^of  iu  yeara  Before  the  filing  of  the  information. 

(1)  The  statement  of  this  case,  and  The  judgment  and  decree  verbatim 
^  argmnents  of  cx>unsel,  are  taken  from  a  manusoript  in  his  Lordship-s 
^  Lord  llardwkk^s  Nots-book.    haudwriting. 


56 


CASES  IN  CHANCERY. 


Attorney- 
General 

v. 
Matok 

OF 

Warwick. 


1st.  Certain  lands  and  tithes  granted  to  the  cosporatkMi 
by  charter  of  15th  of  jMoy,  37  Hen.  8. 

2d.  The  tolls  and  profits  of  markets,  and  rents  and  pro- 
fits of  the  booth-hall,  granted  by  a  charter  of  12  November, 
I  &  2  PhiUp  and  Mary. 

3rd.  Sir  Thomas  fFAite's  charity. 

The  information  complained  of  great  abuses  and  nusqp- 
plication  of  these  estates  by  the  corpoiiation,  and  that  mh 
accounts  had  been  regularly  taken,  and  prayed  that  a  geiie-« 
ral  account  might  be  taken,  with  a  retrospect  for  an  m*j 
definite  space  of  time.  That  the  corporation  might  maks^ 
satisfaction  in  their  corporate  capacity  in  the  first  plaoc^* 
and  that  the  members  of  the  body  who  were  made  defeiid«i: 
ants  in  their  natural  capacities,  might  make  satisfiactionfoit 
the  particular  misapplications  they  had  been  personaUy^i 
concerned  in.  * 

The  property  under  the  first  head,  at  the  time  of  tht^ 
grant,  was  worth  only  68/.  13s.  4d.,  but  had  encreased  to 
above  600/.  per  annum,  and  was  granted  by  the  Charter  dU 
Incorporation,  in  which  the  incorporating  clause  is  fwir- 
universo  commodo  ei  communi  utilitate  inhabiiantium  tegfii 
prcedictiy  and  afterwards  the  lands  are  said  to  be  gninled. 
pro  consideratione  pnedictd. 

The  property  under  the  second  head,  was  held  under  thp 
charter  of  Philip  and  Mary,  which  grants  two  n^rkets,  mM 
several  other  franchises,  a  court-house,  and  a  booth-haS^  ior 
the  sale  of  merchandizes,  together  with  the  tolls  and  piuftlfl 
of  the  market,  and  these  are  expressed  to  be  held  ad  iMHrt 
etprqficuum  dicti  burgi  ei  burgentium  burgi  pnediciu 

Sir  Thomas  TFhite's  charity  consisted  of  money  secnradi 
to  the  corporation  by  a  deed  of  6th  of  July,  5  Edw.  6.  fioJi 
the  purpose  of  being  lent  upon  loans  without  interest,,  to  01 
certain  description  of  persons  for  the  term  of  nine  yeu^^ 
without  taking  any  profit  to  themselves  for  so  doing. 

In  the  year  1613,  a  bill  was  exhibited  by  one  Huni  eaoA 
others  against  the  bailiff  and  several  of  the  principal  inhabife/* 
ants  of  the  town  of  Warwick,  relative  to' certain  funds,  ift^ 
eluding  those  granted  by  the  charter  of  Hen.  8^  but  not  meK-* 
tioning  those  granted  by  the  charter  of  Philip  and  iAxrj}  aa^ 
on  the  10th  of  November,  12  Jac.  1.  1614,  the  cause  watf 
heard,  and  a  commission  was  directed  to  Sir  Clement  Flske0 
and  others,  who  by  their  certificate,  proposed  a  scheme  foii 
occupying  the  charity  estate,  and  managing  the  charity  latf 
the  future ;  and  on  the  30th  of  October,  1615,  it  was  de^ 
creed  by  Lord  Ellesmere,  that  the  certificate  should  be  con*^ 
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and  established,  and  the  several  matters  therein  con-   ArroRifET- 
ined  be  performed  by  all  parties,  with  some  variations  lind     G  lneral 
cplanataons.  ^* 

An  information  was  afterwards  filed  by  the  Attorney*  Ge*  ^p 

erol  against  the  corporation  in  their  corporate  capacity,   WAawies. 
barging  a  misapplication  of  certain  of  the  charity  revenues 
■d  estates  comprised  in  the  charter  of  Hen.  8.,  which, 
rken  it  came  on  to  be  heard,  the  court  referred  it  to  two 
ntioes  of  assize,  who  on  the  4th  of  June,  4tli  Car.  1., 
Bide  iheir  report,  prescribing   a  proper   application  and 
Duagement  of   the  charity  funds ;    and   amongst  other 
ttungs,  that  the  accounts  should  be  annually  passed  be- 
fare  two  justices  of  the  peace  for  the  county  of  fFarwick^ 
This  eertificate  of  the  justices  of  assize,  the  bailiff  and  bur- 
gMes  of  FTarwick,  by  a  petition  to  the  Lord  Keeper,  prayed 
ttght  be  carried  into  effect  by  a  decree,  and  on  the  17th  of 
Ai^i  13  Car.  1.  a  decree  was  pronounced  accordingly. 
Tlie  defendants  to  the  present  information,  as  to  the  fund 
■derthe  charter  of  Hen.  8.,  insisted  by  plea  and  answer, 
ipn  certain  stated  accounts  as  having  been  properly  passed 
tmrfing  to  this  decree  of  13  Car.  1. 
The  Attomey^General  and  Mr.  Browne,  in  support  of 
Hk  ybrmation,  contended  that  the  fund  under  the  charter 
rflU^  and  Mary,  had  not  been  applied  at  all  to  charitable 

S%.  That  the  fund  under  the  charter  of  Hen.  8.  had  not 
ka  administered  according  to  the  decree  of  13  Car.  t.  but 
hi  been  misapplied,  and  that  the  accounts  of  all  the  chari- 
tb  had  been  kept  together,  and  had  not  been  annually  or 
iiknriee  properly  passed.  3.  That  the  money  under  Sir 
floMoi  Whitens  charity,  had  been  lent  to  persons  who.  were 
I  ioi  the  objects  of  the  charity,  and  for  longer  periods  than 
■K  years,  and  that  the  corporation  had  taJ^en  fees  for  the 
hnii,  of  all  which  evidence  was  adduced. 

Mr.  Serjt.  Parker,  Mr.  Pauncefort,  Mr.  Fazakerley,  Mr. 
Jh^  and  Mr.  Ibylor,  for  the  corporation,  contended  that 
At  grants  of  Henry  8th,  and  of  Philip  and  Mary,  were  made 
^  the  corporation  for  their  own  benefit,  and  to  preserve  go- 
vernment and  order  in  the  town,  and  not  for  any  charitable 
prpoaes.  That  the  corporation  were  not  parties  in  their 
Viporate  ampacities  to  the  suit  in  which  the  decree  of  1615 
*>i  pronounced,  and  that  they  therefore  cannot  be  bound 
%it  That  the  decree  of  1615  is  erroneous  in  directing 
fc  Implication  of  the  surplus  of  the  fund  which  ought  not 
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Attorney--  to  have  been  considered  as  a  trust.    That  that  decree  in- 

General     eludes  the  premises  granted  by  the  charter  of  Philip  and 

Mayor      Mary,  although  there  was  nothing  in  the  bill  relating  to 

OF         them,  and  they  are  not  mentioned  in  the  decree  of  13  Car.  1. 

Warwick.    That  the  Court  in  that  suit  delegated  its  authority  to  the 

justices  of  assize,  which  it  ought  not  have  done.    That  the 

petition  of  the  corporation  to  confirm  the  Judges'  certificate 

cannot  be  construed  as  a  consent,  because  the  decree  varied 

from  the  prayer  of  the  petiticm ;  and  there  being  nothing 

under  the  common  seal,  the  corporation  cannot  be  bound. 

Where  a  decree  cannot  be  carried  into  execution  by  the 
process  of  the  court,  but  a  new  bill  and  a  new  decree  be- 
comes necessary,  the  Court  will  exercise  its  own  judgment, 
and  will  not  ground  its  proceedings  on  a  former  erroneous 
decree.  Lawrence  v.  Bemey^  1  Ch.  R.  8°.  127*  Eq.  Ca.  Ab. 
166.  Johnson  v.  Northey^  Prec.  Ch.  134.  Brockmany. 
Randall,  Trin.  1734. 

But  supposing  these  decrees  to  stand,  that  the  accounts 
have  been  regularly  kept  and  passed  as  thereby  is  directed, 
at  any  rate  the  Court  will  not  decree  such  a  retrospective 
account  as  is  prayed,  Duke  of  Marlborough  v.  Strong, 
May,  1721,  in  the  House  of  Lords,  2  Bro.  P.  C.  302.  In 
the  case  of  Newark,  Lord  Talbot  refused  to  decree  an  ac- 
count further  back  than  the  filing  of  the  bill. 

As  to  Sir  Thom€is  TFhite*s  Charity,  it  is  not  proved  that 
any  of  the  more  immediate  objects  of  the  Charity  ever  ap- 
plied for,  or  wanted  the  loans.  The  fees  taken  by  the  cor- 
poration were  only  for  the  securities  upon  which  the  loans 
were  secured. 

Mr.  Booile  and  Mr.  fFilbraham  for  the  defendants  in 
their  natural  capacities.  There  is  no  evidence  of  any  of  the 
defendants  having  applied  any  part  of  the  funds  to  their 
own  private  use.  It  is  not  shewn  who  were  present  at  the 
several  assemblies  where  the  acts  complained  of  were  doae« 
All  those  who  were  present  and  consenting  to  those  orders, 
.  and  the  representatives  of  those  who  are  dead,  ought  to  be  • 
parties.  A  trustee  for  a  charity  is  not  to  be  charged  further 
than  a  trustee  in  a  private  trust,  Man  v.  Ballet,  1  Vern.  44. 

Mr.  Attorney- General  in  reply: — In  whatsoever  sense 
tlic  charter  is  to  be  considered,  it  is  clear  that  the  corpora- 
tion ought  to  apply  the  profits  to  some  public  use,  for  the 
benefit  of  the  inhabitants  in  general,  and  cannot  apply  them 
to  their  own  private  use.  There  is  no  other  M'ay  of  calling 
the  defendant  to  account,  and  this  Court  has  a  right  to 
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lee  die  piofits  applied  according  to  the  intention  of  the   Attobnby- 
Groim.  General 

The  decree  which  the  corporation  now  complain  of  was      ^  ^* 
lot  opiy  founded  on  their  own  consent^  but  their  defence  to  ^p 

firt  of  this  ipformation  is^  that  the  accounts  have  been    Warwick. 
fMiod  iq  pursuance  of  the  directions  of  that  decree.    It  is 
kmvrfi  deiMr  from  the  evidence  that  these  accounts  have 
BOkbeen  so  passed,  and  that  they  cannot  stand. 

Lord  Cbancbllor. — ^Information  brought  in  relation  to  20tiiMay,i737. 
dne  estates  or  funds  which  are  called  and  insisted  upon  to 
k  Qiarity  Estates, 

lit. — ^The  lands  and  tithes  granted  to  the  corporation  by 
Ikdiarter  cX  the  15th  May,  37  Hen.  8. 

9lsd. — The  tolls  and  profits  of  markets,  and  rents  and 
polts  of  the  Booth-hall,  granted  by  charter  12th  Nov. 
U9  Ph.  and  Mary, 

3rd.— Sir  Thomas  fFhiie's  Charity  :— 

Infbnnation  complains  of  great  abuses  and  misapplication 
rf  these  estates  by  the  corporation. 

Hat  no  accounts  have  been  regularly  taken, 

Fnys  a  general  account,  with  a  retrospect  for  an  indefinite 
ipoe  of  time.    That  the  corporation  may  make  satisfaction 

■ftdr  corporate  capacity  in  the  first  place. 

Tbt  the  members  of  the  body  who  are  made  defendants 
k  their  natural  capacity,   may  make  satisfaction  for  the 
I    |ttiiciilar  misapplications  they  h&ve  been  personally  con- 
cerned in, 

I  ihall  begin  with  that  estate  which  I  mentioned  in  the 
Kcond  place  ;  The  tolls  and  profits  and  markets  and  other 
pemifles  granted  by  the  charter  of  Philip  and  Mary,  in 
Oder  to  deliver  the  cause«*>from  it.  I  am  of  opinion,  that 
there  is  no  ground  to  call  that  a  Charity  Estate,  or  tp  direct 
it  to  be  accounted  for  and  applied  to  the  uses  charged  in 
thh  bformation. 

The  grant  is  contxuned  in  a  royal  charter  of  confirmation, 
pving  the  corporation  further  franchises,  and  amongst  others 
two  markets,  two  fairs,  a  court-house,  and  a  booth-hall, 
fcr  the  sale  of  merchandises,  together  with  the  tolls  and 
pnifits  of  the  markets,  and  these  are  to  be  held  ad  usum  et 
pf^^kuum  dicii  burgi  et  burgmiium  hurgi  proBdictu  Jhis 
inports  no  more  than  to  the  use  and  behoof  of  the  corpora- 
tha ;  No  particular  charity,  nor  any  thing  that  is  commonly 
^OMlerstood  by  the  term  charitable  use  is  expressed  or  im- 
plttdmit« 


60  CASES  IN  CHANCERY. 

ArroR!fXT«       It  rnnft  indeed  be  applied  to  a  public  lue  of  the  oorpor&» 

GriT.BAL     tion  or  borough;  the  members  camiot  put  the  profits  into 

Matm  or   ^^^^  ^^^'^  private  pockets^  but  they  are  the  judges  to  what 

WiKwicK*    public  uses  it  shall  be  applied ;  and  this  Court,  according  to 

its  present  rules,  cannot  controul  it.    There  is  no  proof  that 

thejr  have  sunk  these  profits,  or  put  them  into  their  (»wii 

pockets,  but  on  the  contrary,  it  seems  to  be  agreed  on  aH 

hands  that  they  have  given  them  as  salaries  to  some  of  their 

officers,  and  it  is  not  improper  for  them  to  do  so. 

To  this,  however,  the  directions  in  Lord  ElUsnure^n  de- 
cree have  been  objected ;  but  the  answer  to  that  is  that  no 
question  relative  to  these  profits  was  in  issue  in  that  canse 
or  in  any  before  the  court.  Jt  is  therefore  impossible  that 
that  decree  can  be  carried  into  execution  as  to  that  part. 

It  has  been  insisted  upon    by  Mr.  Attomey-Ctenerd 
in  reply,  that  still  this  is  a  proper  subject  for  an  infor- 
mation   in  the  name    of   the  Attorney   General  in   this 
court  to  have  this  estate  managed,  and  the  profits  applied    - 
according  to  the  intent  of  the  crown;  and  this  is  true  in  ' 
case  it  had  not  been  applied  to  public  uses  or  misapplied 
and  converted  to  the  use  of  private  persons ;  but  tf  that 
be  not  the  case  there  is  no  ground  for  this  court  to  inters  - 
pose  in  estates  thus  generally  granted  to  corporations.    Gity  ^ 
of  London — ^Town  of  Netvcastle. 

It  follows  that  as  to  the  premises  granted  by  the  charter 
of  Philip  and  Mary,  the  information  must  be  dismissed. 

The  part  of  the  case  which  comes  next  to  be  considefcd 
ccinccnis  the  estate  granted  to  the  corporation  by  the  char- 
ter of  37  Hen,  8. 

This  estate  is  granted  in  the  charter  of  incorporatkn ; - 
The  incorporating  clause  is  pro  universo  commodo  et  eom* 
muni  utilitate  inhabitantium  burgi  pncdictiy  and  aftcrwank 
the  lands  are  said  to  be  granted  pro  consideratione  preedkiS^  • 
It  has  been  much  debated  at  the  bar  whether  these  worte 
would  o[)eratc  to  make  those  lands  and  premises  applicable 
to  the  charitable  uses  mentioned  in  the  information,  and 
if  this  were  res  iniegra  1  should  have  great  doubt  about  it  ; 
but  I  think  that  point  is  not  now  open,  but  determined  aad 
ronclnded  by  tlie  decrees  that  have  already  passed.    As  to 
liord  Kllesmere's  decree  of  14  Jac.  1.,  the  corporation  ncA 
brittg  before  the  court  in  their  political  corporate  ci^acityt     1 
I   Ihink  they  are  not  bound  by  it;  and  therefore  no  foithcr 
ime  ran  lie  made  of  the  decree  in  this  cause  than  as  an  0^'*' 
i^iriit  exposiUiou  or  construction  of  the  grant  of  King  HeP^ 
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the  XSghth,  and  of  the  intention  of  the  donor ;  and  contem-   Attornet- 
porary   or  even   ancient  expositions  of  old  grants  of  the     General 
crown,  which  are  frequently  expressed  in  general  words^  have 
always  great  weight.    But  the  main  stress  of  this  cause  as 
to  this  estate  rests  on  my  Lord  Coventry's  decree^  13  Car.  1. 
That  was  a  proper  suit  to  establish  a  charity  in  the  name 
of  the  Attorney-Generalj   the   bailiff  and  burgesses  were 
drfendanta  in  their  corporate  capacity^  and  therefore  they 
and  thdr  successors  are  as  much  bound  by  that  decree  as 
jnivate  persons  in  their  private  capacity,  would  have  been. 
By  that  decree,  the  rents  and  profits  of  the  estate  granted 
by  king  Hen.  8.    are   directed   in  the  first  place  to  be 
appfied  to  certain  particular  uses  therein    specified,    and 
that  the  surplus  thereof  shall  be  disposed  and  employed 
by  the  corporation  for  the  time  being  to  the  uses  follow- 
ing, vts.  ^'  For  and  towards  the  repair  of  the  church  and 
^  achool  of  St.  Mary'sy  in  fTartvick,  and  for  and  towards 
"  the  binding  of  poor  children,  born  or  bred  in  the  town 
^  to  be  apprentices,    and  for  and  towards  the  relief  of 
"  the  poor  and  aged  people  of  the  said  town,  and  for  and 
'^  towards  the  repair  of  the  Great  Bridge  there  leading 
"  ofcr  the  river  Avon,  and  to  and  for  such  other    reli- 
^  pmsy  good,  and  charitable  uses  tending  to  the  general 
"  gnd  of  the  town  and  ease  of  the  inhabitants  thereof,  as 
*  tk  bailiff  and  burgesses  for  the  time  being  shall  think 
'  BKct  and  convenient ;  It  being  hard  now  to  express  and 
"  ibicaee  all  such  particular  accidents  and  occasions  as  af- 
"  tertimes  may  produce  or  to  restrain  them  from  the  per- 
"  ibnnance  of  any  good  work  when  they  have  means  to 
"peiibnn  the   same."     Afterwards  follow  the  directions 
the  method  of  accounting, 
the  force   of  this  decree  many  objections  have 
hea  made,   some  of  which  go  to  the  steps  the  court  took 
Bmakbg  the  decree,  and  others  to  the  substance  of  it. 

Rnt,  it  is  said  that  the  court  delegated  their  authority  to 
Ac  justices  of  assize  3  but  in  fact  there  was  no  delegation 
rf  authority.  The  reference  recites  a  treaty  for  an  accom- 
>H)dation,  and  was  made  to  prepare  matters,  and  to  put 
fcm  into  this  method,  in  order  to  bring  the  parties  nearer 
^  an  agreement.  In  those  days  it  was  a  frequent  practice 
tou^  commissions  and  make  references  which  are  now 
^"•ued.  If  such  objections  were  allowed  to  old  decrees 
•tty  would  be  overturned.    It  is  right  to  allow  proceedings 
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C  As»tt4^     tiuM  U«ey  took  phce. 

M .  ^'  itoocwdlr  «f  to  tiK  ssbtitaDoe  and  jnstioe  of  tke 

Ia  tittose  duTf  ttofc  cout  exeroBtd  a  moR  laree  and 


jwbdktki  over  dttritief  tkuiiti§iM7irintlieliabit<rf'doiiig'. 
Ifany  aBckot  efaaritin  vfacre  the  grants  of  the  hndi  are  in 
general  woida,  nibnat  at  to  the  partknlar  lypBratioos  of 
tfaem  wilder  codi  decreet.  It  would  be  dangcnMi  now  to 
Ofcitxim  tibeBL. 

Beaftdea  tUaiaan  original  InU  founded  on  that  deeree,  and 
tnfended  to  earry  it  on.  That  decree  therefore  cannot  be 
iraried  in  thia  anit,  nor  in  any  manner  without  an  i^pnl  or 
MDofreiiew;  for  if  that  were  to  be  done  there  mig^  be  two 
fneoaaiatent  decreea  relating  to  the  same  eatate^and  betnecn 
the  tame  partiea,  standing  on  the  records  of  tluB  eoort  aft  Urn 
same  time^  which  cannot  be. 

It  b  aaid  that  the  present  not  being  a  ImU  of  review^  bat 
an  original  bill  to  have  the  benefit  of  and  to  cany  on  tht^ 
former  decree^  the  defendants  are  at  liberty  to  olgect  to  thA 
Justice  of  it,  and  that  the  court  may  look  into  it  and  dqparl 
from  it ;  and  upon  this  head  sereral  cases  have  been  cited.    • 

Those  cases  were  rery  proper  to  the  point  to  which  thef -^ 
were  applied ;  but  even  on  the  general  doctrine  there  h^'^ 
been  considerable  difference  of  opimon  between  very  gntt 
judges  who  have  sat  in  this  court. 

In  the  present  case  there  are  two  things  which  entil^ 
deliver  this  cause  from  that  question.    The  fir^t  of  them  H- 
that  the  decree  was  made  with  the  consent  of  the  eoipom* 
tloHi  for  tlic  certificate  of  the  judges  of  assize  was  made  A 
decree  on  their  own  petition  praying  that  it  might  be  Boi  taA 
n  corporation  may  bind  their  successors  as  much  by  conamt*'  - 
Ing  to  a  decree  as  in  any  other  wa}r.    The  condition  or  tt* 
Htrlction  which  the  court  rejected  went  only  to  one  peMf 
rultu",  which  was  the  increase  of  the  maintenance  of  thft  ' 
vlenr  of  St.  Mart/*s,  and  did  not  aSect  the  rest. 

H\it  secondly  what  puts  all  these  objections  entirely  out 
tlie  ease  Is  that  tlic  defendants  have  in  then:  plea  and 
swer  rolled  on  this  decree,  and  pleaded  that  they  have 
guliirly  passed  tlieir  nccoiuits  under  it. 

Itoth  sides  agree  that  this  is  to  be  the  rule,  and 
fow  the  defendants  cannot  be  at  liberty  at  the  bar  to  take  er— 
ccpiionH  to  it. 

'Ilie  next  iiuesUou  is  as  to  what  relief  the  relators 
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nthledy  and  liow  far  the  stated  accounts  onght  to  stand  in    Attornet- 
iheir  way* 

As  to  the  stated  accounts  they  are  plamly  not  pursuant  to 
Ihe  directions  of  the  decree* 

InHtfiid  of  being  passed  annually,  in  some  instances,  the  ac« 

coantB  for  fifteen  years  were  passed  together.    The  accounts 

ae  not  of  the  rents  and  profits  of  the  estate  granted  by 

Hen.  8.  in  particular,  nor  of  the  particular  disposition  thereof, 

but  only  the  receiver's  accounts  of  the  whole  corporation  es- 

tiles.  n^y  do  not  shew  what  pajrments  have  been  made  out 

of  this  estate ;  but  the  whole  is  mixed  and  jumbled  together. 

h  tppmn  that  the  justices  of  the  peace  were  not  informed 

of  the  role  and  measure  by  which  they  were  to  take  this 

aoeout,  for  they  neither  saw  nor  read  that  part  of  the  de- 

cne.    The  consequence  of  that  is  that  they  could  not  know 

vhifc  they  were  about. 

If  it  should  be  said  that  this  is  not  very  material,  provided 
&e  i^lication  of  the  trusjt  estate  has  been  right,  that  draws 
m  mother  objection,  that  a  plain  misapplication  appears ;  for 
it  ifpean  that  the  particular  uses  to  which  the  sivplus  is 
incfted  to  be  applied  have  not  been  sufiidently  regarded, 
nd  great  numbers  of  the  items  allowed  in  the  accounts 
«Bte  quite  different  purposes,  and  not  at  all  warranted  by 
tkAcree. 

Ike  charity  estate  has  been  mortgaged,  and  the  interest 
tf  those  mortgages  and  great  sums  for  the  principal  have 
httiBowed  for  which  there  is  no  colour. 
Qt  eonaequence  of  which  is  that  an  account  must  be  de- 


TIm  only  question  that  renuuns  is  as  to  how  far  back 
ttd  with  what  particular  directions  this  account  is  to  be 
Mcned* 

It  is  prayed  that  the  account  may  be  carried  back  for 
tatity  years  before  the  filing  of  the  information ;  but  I  do 
Mtbbk  it  proper  or  for  the  benefit  of  either  side  to  do 
^   The  misapprehension  of  or  variation  from  the  de- 

Qttof  13  Car.  1.  has  subsisted  long  in  the  corporation  and 

*Bot  the  fault  of  the  present  particular  members  alone. 

^^r  have  followed  the  steps  of  their  predecessors. 
Ikreis  no  evidence  of  their  having  put  any  part  of  the 

"•wjr  into  their  own  pockets.  The  vicar  of  St.  Mary's 
\,^^  present  at  passing  the  accounts,  and  the  inhabitants  on 

w«  bdalf  the  present  information  is  broi^ht  were  no 

Onagers  to  it. 
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Attorney-       It  must  indeed  be  applied  to  a  public  use  of  the  corpora- 

tiENERAL     lion  or  borough ;  the  members  cannot  put  the  profits  into 

Mayo    of    *^®'^  ^^^°  private  pockets,  but  they  are  the  judges  to  what 

Warwick*    public  uses  it  shall  be  applied;  and  this  Court,  according  to 

its  present  rules,  cannot  controul  it.    There  is  no  proof  that 

they  have  sunk  these  profits,  or  put  them  into  their  own 

pockets,  but  on  the  contrary,  it  seems  to  be  agreed  on  aH 

hands  that  they  have  given  them  as  salaries  to  some  of  their 

ofiBicers,  and  it  is  not  improper  for  them  to  do  so. 

To  this,  however,  the  directions  in  Lord  EUesfnere*B  de- 
cree have  been  objected ;  but  the  answer  to  that  is  that  no 
question  relative  to  these  profits  was  in  issue  in  that  cause 
or  in  any  before  the  court,  it  is  therefore  impossible  that 
that  decree  can  be  carried  into  execution  as  to  that  part. 

It  has  been  insisted  upon  by  Mr.  Attorney- General 
in  reply,  that  still  this  is  a  proper  subject  for  an  infor- 
mation  in  the  name  of  the  Attorney  General  in  this 
court  to  have  this  estate  managed,  and  the  profits  applied 
according  to  the  intent  of  the  crown;  and  this  is  true  in 
case  it  had  not  been  applied  to  public  uses  or  misapplied 
and  converted  to  the  use  of  private  persons ;  but  if  that 
be  not  the  case  there  is  no  ground  for  this  court  to  inter- 
pose in  estates  thus  generally  granted  to  corporations.  City 
of  London — ^Town  of  Netvcastle. 

It  follows  that  as  to  the  premises  granted  by  the  charter 
of  Philip  and  Mary,  the  information  must  be  dismissed. 

The  part  of  the  case  which  comes  next  to  be  considered 
concerns  the  estate  granted  to  the  corporation  by  the  char- 
ter of  37  Hen.  8. 

This  estate  is  granted  in  the  charter  of  incorporation ; 
The  incorporating  clause  is  pro  universo  commodo  et  com" 
muni  utilitate  inhabitantium  burgi  praedicti,  and  afterwards 
the  lands  are  said  to  be  granted  pro  consideratione  prtsdictd. ' 
It  has  been  much  debated  at  the  bar  whether  these  words 
would  operate  to  make  those  lands  and  premises  applicable 
to  the  charitable  uses  mentioned  in  the  information,  and 
if  this  were  res  integra  I  should  have  great  doubt  about  it ; 
but  I  think  that  point  is  not  now  open,  but  determined  and 
concluded  by  the  decrees  that  have  already  passed.  As  to 
Lord  JSllesmere'Q  decree  of  14  Jac.  1.,  the  corporation  not 
being  before  the  court  in  their  political  corporate  capacity, 
I  think  they  are  not  bound  by  it;  and  therefore  no  further 
use  can  be  made  of  the  decree  in  this  cause  than  as  an  an- 
cient exposition  or  construction  of  the  grant  of  King  Henry 
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the  Eighth^  and  of  the  intention  of  the  donor ;  and  contem-   Attornet- 
ponuy  or  even   ancient  expositions  of  old  grants  of  the     General 
crown,  which  are  frequently  expressed  in  general  words^  have    ..    ^' 
always  great  weight.     But  the  main  stress  of  this  cause  as    w^r^ick. 
to  this  estate  rests  on  my  Lord  Coventry's  decree,  13  Car.  1. 

That  was  a  proper  suit  to  establish  a  charity  in  the  name 
of  the  Attarney-Generalf  the  bailiff  and  burgesses  were 
defendants  in  their  corporate  capacity,  and  therefore  they 
tnd  their  successors  are  as  much  bound  by  that  decree  as 
frirafte  persons  in  their  private  capacity,  would  have  been. 

By  that  decree,  the  rents  and  profits  of  the  estate  granted 
Ij  king  Hen.  8.  are  directed  in  the  first  place  to  be 
ipptied  to  certain  particular  uses  therein  specified,  and 
tbat  the  surplus  thereof  shall  be  disposed  and  employed 
iij  the  corporation  for  the  time  being  to  the  uses  follow- 
ing, tfjx.  ^'  For  and  towards  the  repair  of  the  church  and 
^  school  of  St.  Mary's,  in  Warwick,  and  for  and  towards 
^  the  binding  of  poor  children,  born  or  bred  in  the  town 
^  to  be  apprentices,  and  for  and  towards  the  relief  of 
"  the  poor  and  aged  people  of  the  said  town,  and  for  and 
^  towards  the  repair  of  the  Great  Bridge  there  leading 
"  over  the  river  Avon,  and  to  and  for  such  other  reli- 
^  gbus,  good,  and  charitable  uses  tending  to  the  general 
^  good  of  the  town  and  ease  of  the  inhabitants  thereof,  as 
"  the  bailiff  and  burgesses  for  the  time  being  shall  think 
*^  meet  and  convenient ;  It  being  hard  now  to  express  and 
^  foresee  all  such  particular  accidents  and  occasions  as  af- 
^  tertimes  may  produce  or  to  restrain  them  from  the  per- 
^  formance  of  any  good  work  when  they  have  means  to 
^'  perform  the  same."  Afterwards  follow  the  directions 
touching  the  method  of  accounting. 

Against  the  force  of  this  decree  many  objections  have 
been  made,  some  of  which  go  to  the  steps  the  court  took 
in  making  the  decree,  and  others  to  the  substance  of  it. 

First,  it  is  said  that  the  court  delegated  their  authority  to 
the  justices  of  assize  ;  but  in  fact  there  was  no  delegation 
of  antiiority.  The  reference  recites  a  treaty  for  an  accom- 
Biodation,  and  was  made  to  prepare  matters,  and  to  put 
tbem  into  this  method,  in  order  to  bring  the  parties  nearer 
to.  an  agreement.  In  those  days  it  was  a  frequent  practice 
to  award  commissions  and  make  references  which  are  now 
disused.  If  such  objections  were  allowed  to  old  decrees 
many  would  be  overturned.    It  is  right  to  allow  proceedings 
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Attobnet- 
General 

V. 

Mayor 

OF 

Warwick. 


For  these  reasons,  and  to  avoid  unnecessary  expense  and 
vexation,  I  shall  take  a  shorter  period  and  borrow  the  rule 
of  the  statute  of  limitations.  I  would  not  however  be  un- 
derstood to  lay  it  down  that  the  statute  of  limitations  is  a 
bar  to  a  charity  or  a  trust.  Certainly  not,  but  in  these  cases 
the  court  must  exercise  a  discretion  ;  and  this  is  more  ne- 
cessary to  be  done  in  regard  to  these  changeable  bodies  than 
in  any  other  cases,  and  I  think  it  right  to  make  the  rule  of 
the  statute  of  limitations,  the  measure  of  my  discretion  in  this 
case  :  with  regard  to  Sir  Thomas  White's  charity  some  en- 
quiries must  be  made. 

Decree,  As  to  the  account  and  relief  demanded  touching 
the  premises  granted  by  th^  letters  patent  of  king  Philip  and 
queen  Mary,  let  the  information  be  dismissed. 

As  to  the  estate  granted  by  the  letters  patent  of  kinf 
Henry  8.  and  any  houses  or  lands  purchased  by  the  corpon^^ 
tion  with  any  part  of  the  rents  and  profits  of  that  estate,  1 1 
declare  that  the  rents  and  profits  thereof  ought  to  be  dis*.^ 
posed  of  and  applied  to  the  charitable  and  good  uses  men- 
tioned in  the  decree  of  17  July,  13  Car.  1.  and  to  be  ae^^i 
counted  for  according  to  the  directions  of  that  decree,  and^ 
that  the  accounts  insisted  upon  by  the  defendants  in  thcoPij 
plea  and  answer  have  not  been  passed  pursuant  thereto.      .1 

But  in  regard  to  many  circumstances  appearing  in  thk': 
cause,  and  in  order  to  prevent  fruitless  expense  and  litigatioB 
between  the  parties,  I  do  not  think  fit  to  direct  an  account 
so  far  backwards  as  is  sought  by  the  information ;  and  there- 
fore  decree  that  the  defendants  do  account  before  the  Masters 
for  the  rents  and  profits  of  the  said  charity  estate  since  thfti 
first  day  of  December,  1727>  six  years   before  the  infof-y 
mation  filed.  »:^ 

Let  the  Master  enquire  what  mortgages  have  been  madc^ 
or  suffered  to  be  subsisting  on  the  charity-estate  during  thafa 
period  of  time,  and  what  was  the  consideration  of  sucbsr 
mortgages,  and  how  the  money  borrowed  was  applied,  ani 
whether  the  same  or  any  part  thereof  hath  been  paid  ofl^ 
and  out  of  what  fund,  and  what  sum  of  money  now  remainilk 
due  and  unsatisfied  on  any  such  mortgage  or  mortgages. 

Let  the  Master  also  enquire  whether  the  salary  of  th^  ■ 
mayor  or  any  other  ofiBicer  of  the  corporation  hiUii  beenr 
augmented  out  of  the  rents  and  profits  of  the  charity  estate^ 
and  state  the  same  to  the  coiui:. 

Let  the  Master  also  enquire  and  certify  which  of  the  dflr^ 
fendants  were  mayor  or  aldermen  of  the  said  cozporaticMfe. 
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Airing  any  and  which  of  the  years,  for  which  the  said  ac-   Attornet- 

coont  is  directed,  and  what  other  persons  have  been  mayors     General 

or  aldermen  durinir  any  and  which  of  the  said  years.  .  *    ^' 

®      ^  ^  ,  Mayor  of 

If  any  balance  of  the  rents  and  profits  of  the  charity  es-  Warwick. 
tale  shall  be  found  in  the  hands  of  any  of  the  defendants, 
uiip[died  to  the  purposes  mentioned  in  the  said  decree, 
kt  the  Master  examine  and  certify  in  what  manner  the  same 
uy  be  best  applied  for  the  benefit  of  the  charity,  and  all 
{■tin  are  at  liberty  to  lay  proposals  before  him  for  that 
pvpose. 

Alto  the  management  of  the  said  charity  for  the  future, 
lettbc  Master  examine  and  certify  whether  any  and  what 
i^pientations  are  proper  to  be  made  of  the  particular  an- 
ABd  stipends  directed  to  be  paid  by  the  said  decree,  and 
vbt  surplus  will  remain  of  the  annual  produce  of  the  said 
cbrity  estate  after  such  augmentations  made,  and  let  all 
fBtiet  be  at  liberty  to  lay  proposals  before  him  for  this 
pvpose. 

And  I  do  further  order  that  a  particular  account  of  the 
Rflli  and  profits  of  the  said  charity  estates  distinct  from 
After  revenues  of  the  said  corporation  be  made  up  and 
imed  annually  according  to  the  directions  of  the  said 
ifKnty  and  that  at  the  respective  times  of  passing  such 
ttml  accounts,  a  copy  of  the  said  decree  be  laid  before  and 
wkI  over  to  the  two  justices  of  the  peace  who  shall  respec- 
My  pass  the  same. 

A«  to  Sir  TAomas  White's  charity — Decree  that  the  same 
be  established  according  to  the  intent  of  the  donor  declared 
IB  the  deed  of  the  6th  of 'July,  5th  Edw.  6.  and  that   the 
Master  take  an  account  how  much  money  arising  from  that 
diarity  was   on   the   first   day  of  November,  1727j  in  the 
kttds  or  custody  of,  and  what   sums  have   been  since   re- 
cvifcd  by,  the  said  corporation  or  of  any  of  the  defendants 
or  of  any  other  person  for  their  or  any  of  their  use  or  by 
tbeir  or  any  of  their  order  or  authority  and  how  the  same 
bUh  been  disposed  of.     And  how  lyuch  money  arising  from 
tiiat  charity  is   now  standing  out  on   loans   and  to  what 
yenons,  and  whether  such  persons  are  qualified  to  enjoy  the 
Mae  according  to  the  directions  of  the  deed  of  the  6th  of 
My^  5th  Edw.  6.  and  the  intention  of  the  donor,  and  let 
tte  securities  for  the  same  be  brought  before  tlie  said  Mas- 
ter; and  if  any  part  of  such   money   shall  appear   to  be 
Mwfing  out  on  loans  not  pursuant  to  the  directions  of  the 
\  ail  deed,  or  it  on  any  other  account  fit  to  be  called  in  let 
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Attosxvt-  the  Master  appoint  a  proper  person  to  call  in  the  same  j 

General     and  to  put  the  securities  which  have  been  taken  for  the  same 

^    ^'  in  suit  if  it  shall  be  necessary ;  and  if  any  loss  shall  appear 

IVabwxcx.   ^  ^^^^  happened  of  any  part  of  the  said  money  aruuog 

from  this  charity,   let  the  Master  certify  by  what  meaae 

such  loss  hath  been  occasioned ;  and  let  what  is  noir  or 

shall  come  into  the  hands  of  the  defendants  or  any  of  thcM 

or  of  any,  &c.  be  placed  out,  &c. 

Reserve  all  further  directions  and  the  costs  of  this  nut 
till  after  the  Master's  report* 

All  parties  to  be  at  liberty  to  resort  to  the  court  as 
aion  may  be.  (1) 


rt» 


■<    ■■>! 


(1)  Reg.  Lib.  A.  1736.  fo.  377. 


CHARLES  HUMPHREYS,    Administrator 
of  the  goods  unadininistered  of  his  Sister, 
MARY  SCARLET,  Widow  of  WILLIAM 
SCARLET,    and    formerly  the  Wife    of^ 
JOHN  OSBORNE,  Deceased      .    .    . 

and 

THOMAS  SULLEN  and  ANN,  his  Wife, 
Administratrix  of  the  said  WILLIAM  I 
SCARLET,  who  was  Administrator  of( 
the  said  MARY  SCARLET    .... 


Plaintiff;(l) 


Defendaatito 


May  18,  1737. 

2  Eq.  Ca.  Abr.  A.  surTives  her  first  husband,  who  left  her  a  legacy,  mA 
1 1  Vui.  Abr.  intermarries  with  B.  She  dies,  the  legacy  being  unreceiveff 
1^  ^u  ^^Q       ^y  ^'  during  her  life,  but  after  her  death  be  took  out  adml-i' 

J  AtK*  4t)ci« 

ji,  surviTes  her  first  bnsbanc),  who  left  her  n  legacy ;  she  dies,  the  legacy  being  nareceivied  hf 
the  se'sond  husband  daring  her  life,  but  after  W^  death  he  administers,  and  dies  belbrr  tti^ 
legacy  came  to  his  hands;  the  administrator  gats  it  io»  and  the  administrator  dit  hami^mfm 
of  the  wife  brings  this  bill  for  the  legacy. 

Equity  considers  the  administrator  dSr  bonis  non  as  a  tmitee  Ibr  Ibe  ftdniniftratsr  e#  Ito 
bnsband,  who  having  an  absolute  right  by  surviving  his  wife*  bis  administrator  ought  to  bsie 
the  benefit  of  it.  (2) 

During  the  covertore*  husbfuid  and  wife  are  but  one  penon ;  bat  when  ihs  diss  1^  ksi  4. 
Tight  to  administer  exclusive  of  all  other  persons. 

■      ■        nil  II  III  •  I    >i  I      II  hmmmmmmtmmmtl^ka^ 


(1)  This  case  is  taken  frosn  Mkynt^ 
except  the  last  sentence,  which  is  taken 
from  Lord  Hardwicke*i  Note-book. 

(2)  So  SqiM  y.   fVjny   1  P«  Wms. 


S78.  and  Cmri  ¥.  Reet^  cited  ia  I  P«^ 
Wms.  381.  ElUot  Y.  ColHer^  1  Vea.lL. 
and  see  Hargrave's  and  BatfePa  Gpw 
Litt.  Ml  a.  n.  (1). 
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to  her^  but  died  himself  before  the  legacy  came  HcrMmE-n 
li  his  handsy  and  hia  adminiatrator  gets  it  in,  and  the  ad-  «• 

■iaiftntor  de  bonis  non  of  the  wife  brings  his  bill  to  have     Bdlleit. 
fkii  legacy,  received  by  the  administrator  of  the  husband^ 
frid  over  to  him  as  the  legal  representative  of  the  wife. 

Mr.  jittamey-Generalf  for  the  plaintiff  contended,  that  a 
kiband  and  wife  in  law  are  but  one  person,  and  conse- 
fKotly  no  relation,  nor  entitled  to  administer. 

LoaD  Chancellor. — During  the  coverture  they  are  but  May  18, 1737. 

one  person ;  but  when  that  coverture  is  dissolved  by  the 

fadi  of  the  wife,  the  husband  is  certainly  the  next  friend 

ind  Dearest  relation,  and  has  a  right  to  administer  exclu- 

vie  of  all  other  persons.    At  common  law  no  person  at  all 

Ebdaright  to  administer ;  but  it  was  in  the  breast  of  the 

onliiiaryto  grant  it  to  whom  he  pleased,  till  the  statute 

i(  the  21st  of  H.  8.  which  gave  it  to  the  next  of  kin ;  and 

ifthere  were  persons  of  equal  kin,  whichever  took  out  ad- 

■Bistration  was  entitled  to  the  surplus ;  and  for  this  reason 

tte  ftatute  of  Distribution  was  made,  in  order  to  prevent 

ibiDJoitice^  and  to  oblige  the  administrator  to  distribute. 

Hie  question  here  is,  whether  the  administrator  de  bonis 

■■of  the  wife,  or  the  administrator  of  the  husband,  is  en- 

tM  to  this  legacy. 

I  Aink  clearly  it  was  a  vested  interest  in  the  husband^ 
■flkrefore  hia  administrator,  as  his  representative,  is  en« 
■nl  to  it,  without  being  obliged  to  make  distribution,  for 
iiiusband  is  not  within  the  equity  of  the  statute,  and  it 
kopfadned  besides  by  the  last  clause  in  the  statute  of  Frauds 
Perjuries :  section  25.    '^  And  for  the  explaining  an  act 
tf  this  present  parliament,  in  titled, '  An  Act  for  the  better 
Mling  intestate's  estates,'  be  it  dec!arcd^  that  neither  the 
Wii  MCt,  nor  any  thing  therein  contained,  shall  be  con- 
to  extend  to  the  estates  of  feme  coverts  that  shall 
ii  hteatate ;  but  that  their  husbands  may  demand,  and 
hn  administration  of  their  rights,  credits,  and  other 
estates^  and  recover  and  enjoy  the  same,  as  they 
iiglit  have  done  before  the  making  ot  the  said  act*'* 

dic^,  by  the  rules  of  the  common  law,  the 

r  of  the  wHe  is  entitled  to  it,  being  a  chose  ia 

not  nceived  or  got  in  by  the  husband  in  his  lifetime, 

will  consider  such  administrator  as  a  truitee  for 

riminhtratcff  of  the  husband,  for  the  husband  having 

ri^t  to  it  by  aurvmng  hia  wife,  hit  adminiatnif*  - 
«i|!hlt»lwv«aui  benefit  of  it    The  crests  of  the  irifii 

v2 
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Humphreys  survive  to  the  husband,  and  go  in  equity  to  his  represents 

»•  tive,  and  not  to  the  administrator  de  bonis  non  of  the  wife 

3uLLEH.     ^jjQ  jg  Qj^jy  ^  trustee  for  the  other;   and  therefore  th 

plaintiff's  brmging  this  bill  is  a  breach  of  trust,  and  I  dis 

miss  it  with  costs,  and  decree  accordingly. 

For  the  plaintiff  was  cited  Burnet  v.  Kinnastm.  (1)   Am 
for  the  defendants,  Huntley  v.  Griffith.i^) 


(1)  P.  in  Chan.  118,  and  in  2  Vem.  401.  (2)  Mo.  452. 


POWELL,  senior  and  junior Plaintiffii;(r 

and 
JOHN  MONNIER,  deceased,  the  original) 

defendant,  ELIZABETH  MONNIER,  hisC  Defendant. 

Widow  and  Executrix,  by  bill  of  revivor^ 


May  18,  1737 

iAtk.611.     Thb  plaintiffs,  who  were  partners,  received  a  bill  of 

change  from  Charles  Newburgh,  dated  the  3rd  of  ApfU 
1731,  drawn  by  him  on  John  Monnier,  in  these  wordi 
**  Thirty  days  after  date,  pay  to  Messrs.  Peter  Powell  vai 
Son,  or  Order,  50/.,  value  received."  This  bilji  was  indcmel 
by  the  plaintiffis,  and  negociated  by  several  persons ;  on  tlM 
15th  of  jipril  it  came  into  the  custody  of  Lavington  aad 
Paul  J  of  Exeter,  merchants,  who  sent  up  to  JfoimtartU 
bill  of  exchange;  he  received  it,  he  then  kept  it  for  td 
days  before  the  same  became  due,  without  making  any  ob^ 
jection,  and,  whilst  he  had  it  in  his  hands,  wrote  on  the  kft 
aide  of  the  top  thereof.  No.  84,  and  at  the  bottom  the  6th  A 
May,  which  the  plaintiffs  charged  was  the  private  maik  ^ 
number  of  bills  by  him  accepted,  and  intended  to  be  pflU* 
Upon  the  6th  of  May,  the  day.  on  which  the  bill  was  paf^ 
able^  Monnier  sent  it  back  to  Lavington  and  Paul,  and  f^ 
fused  to  accept  it,  or  allow  it  as  so  much  received  by  Ul 
on  their  account;  whereupon  Lavington  and  Poti/demandrf 

(1)  This  case  is  taken  from  Jtkynsy  with  some  additions  to  the  stateBMit  ^ 
the  case  and  the  arguments  of  counsel  from  Lord  Hardw9cke*s  Note-book*      'V 
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Hid  received  the  50/.  of  the  plaintiffs^  who  can  have  no  sa-      Powell 
tnfiiclion  against  Netvburgh^  he  having  become  a  bankrupt  ^* 

•nd  insolvent,  before  the  return  of  the  bill.  Monnieb. 

The  bill  is  therefore  brought  for  50/.  with  interest  due 
thereon ;  Monnier  died  after  putting  In  his  answer,  and  the 
CMue  hiyii  been  revived  against  his  executrix. 

It  was  admitted,  that  Newburgh  acquainted  Monnier  by 
ktter,  of  his  having  drawn  the  50/.  bill,  and  desiring  him  to 
iccept  and  pay  the  same ;  to  which  Monnier  on  the  12th  of 
April  wrote  a  letter  in  answer,  stating  that  the  50/.  bill 
ihoald  be  duly  honoured,  and  placed  to  his  debit :  but  Mon- 
mer  by  his  answer,  stated  that  he  wrote  such  letter  in  de^ 
pendence  of  Netvburgh'%  making  due  remittances  to  answer 
Us  drafts,  and  that  he  returned  the  50/.  bill  because  New^ 
ks^k  did  not  remit  any  effects  to  answer  the  same. 

Tlie  Attorney  'General  insisted  for  the  plaintiffs,  that  if 

Mmmer  had  not  intended  to  accept  and  pay  the  bill,  he 

iMd,  according  to  the  custom  of  merchants,  have  returned 

iennie  immediately  to  Lavington  and  Paul,  whereby  the 

I^Mtifffl  might  have  got  the  50/.  from  Newbtirgh,  who  was 

ftcB,  and  several  days  after,  in  good  credit,  and  particularly 

iittch  credit  with  the  defendant,  that,  after  the  plaintiff's 

tt  cane  to  his  hands,  Newburgh  drew  another  bill  of  ex- 

dttyi  on  him  for  18/.  three  days  after  date,  which  was 

%paid«    Evidence  of  merchants  was  adduced  to  shew 

iitbjr  the  custom  of  trade,  the  keeping  of  a  bill  by  one  on 

vkn  it  18  drawn,  without  refusing  to  accept  it,  amounts  to  ' 

II  acceptance. 

.  Ae  defendants  proved  that  the  marks  upon  this  bill,  were 
upon  all  bills  remitted  to  John  Monnier,  whether  he 
[itaded  to  accept  them  or  not,  and  that  the  mode  of  ac- 
fiy^iiice  was  by  writing  J,  M. 
.Mr*  Fazakerley,  who  was  counsel  for  the  defendant,  in-  If  this  Court 
that  the  suit  here  ought  not  to  be  proceeded  upon  where  it  is  a 
finther,  but  should  go  off  to  a  trial  at  law,  as  it  is  a  'f^*  demand, 

,  '  ,  °  '  they  must 

i^al  question.  judge  upon  the 

Ued  Chancblix)R.— If  ilfownter  had  been  living,  I  should  ^  Indb'de"* 

been  of  opinion,  that  the  bill  ought  to  have  been  dis-  TooMk^ 

\  but  now  he  is  dead,  and  the  suit  is  revived  against 

itrix^  notwithstanding  it  is  a  legal  question,  the 

may  bring  their  bill,  and  by  praying  satisfaction 

rf  asiets,  and  a  discovery  of  assets,  it  is  made  a  case, 

vUch  this  Court  takes  cognizance,  and  if  they  retain 

^Aen  it  is  a  lq;al  demand,  they  must  judge  upon  the 
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facts  relating  to  the  legal  demand,  and,  unless  those  facts 
are  doubtful,  will  not  dismiss  the  bill,  and  turn  it  over  to  m 
trial  at  law. 

Mr.  Fazakerley  then,  upon  the  merits  alleged,  that  John 
Monnier  kept  the  50L  bill  till  the  6th  of  May,  merely  ia 
expectation  of  receiving  money  or  effects  from  Nfwburgh 
to  answer  it,  and  that,  in  receiving  it  from  the  indorsees,  he 
entered  it  in  his  bill-book,  as  he  constantly  did  all  bills  he 
received,  whether  good  or  bad,  and  that  it  was  then  entered 
at  or  against  No.  84,  and  therefore  wrote  that  figure  at  the 
top  of  it,  and  that  it  did  not  denote  the  number  of  bills  ac- 
cepted or  entered  to  be  paid  by  him,  and  that  writing  the 
6tfa  of  May  denoted  the  day  the  defendant  returned  the  bill, 
that  Netvburgh  not  remitting  any  effects  to  answer  it,  he 
returned  it  to  Lavmgton  and  Paul;  that,  at  the  time  ef 
drawing  the  bill,  Monnier  had  not,  nor  hath  since  had,  any 
effects  of  Newburgh's  in  his  hands;  and  that  when  Jlfen- 
nitr  returned  the  bill  to  Lttvington  and  Paulj  he  wrote  m 
follows : — "  You  remitted  me  Netvburgh' s  bill,  which  I  do 
not  pay  for  reasons,  therefore  please  to  credit  me,  and  noti 
50/.,  the  same  being  due  to-day,  and  let  the  indorsees  le- 
imburse  you.''  And,  therefore,  upon  all  other  circumstances^ 
this  is  not  such  an  acceptance  as  will  make  Monnier  liaUi 
to  pay  it. 

Lord  Chancellor. — ^The  principal  question  is,  whether 
this  is  a  sufficient  acceptance  to  charge  the  defendant,  and 
if  there  was  any  doubt  of  it  as  to  the  fact,  or  whether  in  law 
what  has  been  done  amounts  to  an  acceptance,  it  might  still 
be  necessary  to  send  the  parties  to  a  trial  at  law,  but  I  think 
there  is  no  doubt  of  either. 

Monnier^  when  the  bill  was  sent  to  him,  received  it,  en- 
tered it  in  his  book,  as  his  course  of  trade  is  proved  to  have 
aTeTur  lo^hc**  ^^^^i  Under  a  particular  number,  and  wrote  that  number 
drawer,  it  »hall  under  the  bill ;  now  it  has  been  said  to  be  the  custom  of 
noure/ aod  merchants,  that  if  a  man  underwrites  any  thing,  let  it  be 
plrtCid  to  your   ^vhat  it  Will,  that  it  amounts  to  an  acceptance ;  but  if  there 

del»U,  this  u  1..1  Tiiii-i««>i.« 

an  acceptauce,  was  no  more  than  this  m  the  case,  1  should  thmk  it  of  little 
h?m  Uabie* iFor  *^*^^  ^  charge  the  defendant,  because  that  matter  has  been 
a  parol  accept-  fully  explained ;  but  what  determines  me  are  Monmer*e 
held  to  be^^*^  Ictters,  by  which  it  appears  very  clearly  that  he  has  accepted 
good,  and  so      of  it ;  in  One  he  particularly  mentions  the  60/.  bill,  and  save 

uetvrniiiu'd  in 

a  case  made  for  it  shall  be  duly  honoured,  and  placed  to  the  drawer^s  debit ; 
the  Com  t'^of''^   ^^  "  ^^^  ^»  *^'»  ^^^^^  ^  Newburgh,  or  the  indorsees^  one 

Kiog's  Beach  in  ths  tiflu  of  Lofd  MmrdtMkt  Ch.  JnsUct. 
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If  a  person  on 
whom  a  bill  of 
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apnmm  that  shews  the  least  suspicion   of  Newburgh*s 


1  think  there  can  be  no  doubt^  but  an  acceptance  may  be 
bf  letter,  and  has  been  so  determined ;  there  have  been 
qoeitions  too,  whether  a  parol  acceptance  could  be  good? 
Lofd  Chief  Justice  Ej^re  (2)  held  it  was  not,  Lord  Raymond 
bdd  the  contrary ;  and  there  was  a  like  point  before  me  at 
prius^  in  the  cause  of  Lumley  v.  Palmer^  and  I  had  a 
made  of  it  for  the  opinion  of  the  Court  of  King's  Bench, 
ihne  it  was  several  times  argued,  and  at  last  solemnly  de- 
that  such  acceptance  is  good,  much  more  then 
■n  acceptance  by  letter  be  good. 
Asto  the  plaintiff's  being  entitled  to  interest,  I  was  at  first 
dMbtful  whether  he  could  demand  any ;  but  on  reading  the 
Mstnte  of  the  3rd  and  4th  of  Ann.  c.  9.  s.  4.,  I  think  it  a 
dsr  ease  that  he  can,  though  no  protest  for  that  is  made 
secesmy  by  the  act,  it  being  requisite  only  to  Entitle  a 
pjte  to  damages  against  a  drawer,  but  does  not  mention 
tte  acceptor  of  a  bill  of  exchange ;  and  all  the  damages, 
dnefbre,  that  can  be  had  in  such  a  case  is  the  interest. 

Ldko  Chancellor  decreed  the  defendant  to  pay  to  the 

jWiililTw  the  sum  of  50/.,  together  with  interest  for  the  same, 

Cnatfae  time  of  filing  the  original  bill,  at  the  rate  of  4  per 

cotf.    And  further  ordered,  that  she  should  also  pay  to  the 

phJBtiffii  their  costs  of  this  suit,  from  the  time  of  filing  of 

fkt  bill  of  rerivor,  to  be  taxed.  (3) 


Powell 
MoNvinu 


Tbe  |MifM  of  a 
note  entitled  to 
interest  againtC 
the  acceptor, 
though  no  pro* 
test,  fbrall  ths 
damage  that 
can  be  had  in 
iich  a  case  is 
theinteml. 


10* 


(i)  C.  J.  Et/re  waived  his  opinion, 
ad  airepd  with  the  decision  of  the 
Cmirt  of  K.  B.  The  derision  in  K.  B. 
VM  referred  to,  and  approved  of  in 
JUm  ¥.  Shobrooke,  2  VVlis.  9.,  and 


in  PilUins  v.  Van  Mierop^  3  Bur.  Rep. 
]66^.>  and  was  taken  for  granted  by 
the  Court  and  Bar  in  Sproai  v.  Mathews^ 
IT.  R.  182. 
(3)  Reg.  Lib.  B.  1735.  fol.  332. 


72  CASES  IN  CHANCERY. 


CHAMPION  V.  PICKAX,  (I) 


May  the  ^Sthy  1737. 

1  Atk.  471.  Henry  Pierce^  by  his  will,  devised  several  leasehold  es- 

A.  devises  se-  tates  to  two  trustees,  in  trust  to  assign  them  to  his  grands. 

estates  to  two  daughter  Mary  Pigott,  at  her  age  of  twenty-one  years^  or. 

trustees,  in  marriage,  if  she  married  with  the  consent  of  them,  or  tlie, 

grand-daugh-  survivor  of  theiA ;   but  if  she  married  without  such  consenty 

wiihout"heir  ^^^  ^^^Y  ^^^^  ^  convey  the  premises  to  two  other  trustees 
consent,  to       and  their  heirs,  in  trust  for  the  sole  use  and  benefit  of  the 

convevtne  Dre** 

mises  to  two  Said  Mury  Pigotty  exclusive  of  any  power  and  control  of  her 
other  trustees,  husband^  for  and  during  the  term  of  her  natural  life,  and 

in  trust  for  her      -        ,         ,  , 

separate  use  after  her  decease,  for  the  use  and  benefit  of  her  issue.  She 
and  after^her^'  married  Without  the  consent  of  the  trustees,  and  they,  in 
death,  for  the    pursuance  of  the  power  in  the  will,  conveyed  the  premises  to 

use  and  benefit  *  ,  ,  ^j.ii.i  i   <••* 

of  her  issue.  two  Other  trustees,  in  trust  for  her  durmg  her  natural  lili^ 
no  °ci^Wren^W  ^^^  ^^^  ^^'  decease,  for  the  use  and  benefit  of  all  and  every 
her  first  hus-     her  child  and  children. 

band,  she  has 

only  a  right  for  her  lifey  for  the  issue  by  any  husband  are  provided  for  by  the  settlement. 

Her  first  husband  died,  and  had  no  issue  by  her ;  she  mar- 
ried the  present  plaintiff,  and  they  brought  their  bill  against 
the  defendant,  who  was  the  surviving  executor  of  -  the  sur- 
viving trustee,  to  have  him  join  in  a  sale  of  the  trust  estate, 
suggesting  that  the  intent  of  the  will  was,  for  providing 
for  the  isdue  by  the  first  husband  only,  and  he  dying  with- 
out issue,  she  had  now  an  absolute  right  and  title  to  the 
premises. 

It  was  decreed  she  had  only  a  right  for  her  life,  for  she 
might  have  issue  by  any  husband,  who  are  provided  for  by 
the  settlement,  and  would  take  by  purchase. 

The  bill  was  dismissed. 


(1)  This  case  is  takea  from  Atkyns,  It  does  not  appear  ia  Lord  Hardwicke*9 
Note-book 
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EASTER  TERM,  1737- 


FRY  V.  WOOD.  (1) 

Aaiixd  in  this  case  where  a  person  has  been  examined  in  i  Atk.445. 

QMcery,  that  in  a  cause  at  law  between  the  same  parties,  ^„  hw^becn" 

Ui depositions  may  b^  used  in  evidence,  if  it  can  be  proved  examlDed  here, 

tbtthe  witness  is  dead ;  (2)  or  by  reason  of  sickness,  (3)  &c.  "  brreVd  at 

M  BOt  able  to  attend,  or  that  he  is  out 'of  the  kinirdom,  or  l«^  between 

..  -,  ,  i.i^/^x  the  game  par- 

(ttckwise  not  amenable  to  the  process  of  the  Court.  (4)  ties. 


(1)  This  case  is  taken  from  AtJcyns.  283.     Kersman  v.   Crooke,  Trial  at 

It  does  not  appear  in  Lord //ar£/z^{c^e'«  Bar,  2  Lord  Raymond,  1166.  Jones  v. 

lfote*book  Jones ^  1  Cox's  Ca.  184. 

(5)  See  Coker  v.  Farewell,   2  P.         (4)  Lord  Aliham  v.  Earl  of  Jn- 

Wflu.  563.     Bull.  N.  P.  239.  gleseif,  Trial  at  Bar,  K.  B.  Gilb.  £q. 

(3)  So  Lutterell  v.  Reynell,  1  Mod.  Ca.  16.  18. 


ANONYMOUS.  (1) 


LoBD  Hardwicke  said,  where  there  has  been  an  order  that  a  ^  ^^* 

should  stand  over  indefinitely ;    it  does  not  imply  that  ^"  ^  to'sund 


the  cause  is  put  off  only  to  the  next  term.  07«r  indefi- 

*■  ^  nitely,  does  not 

imply  that  it  is  only  put  off  to  the  next  term. 


(1)  This  case  is  taken  from  Atkyns.     It  is  not  to  be  found  in  Lord  Hard" 
wkke's  Note-book 
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Plaintiffii ;  (1) 


GEORGE  MALDEN  and  MARY  his  Wife, 
THOMAS  COWPER  and  SARAH  his 
Wife,    and  WALTER  WARBURTON 

and  ANN  his  Wife, 

•    and 

LnTLETON  POINTZ  MEYNELL,  RI-^ 
CHARD  HARPER,  Executor  of  SA- 
MUEL ALLEN'S  WiU,  ANN  BUM)ET,  I  Dgj^jj^j, 
the  Representative  of  a  Surviving  Trustee, 
JONH  MINORS  and  HENRY  SCOTT, 
Executors  of  SAMUEL  ALLEN,   .    .  j 


riage-settle- 
meot  it  is  de- 
clared that 
trustees  sball 
stand  possess- 
ed of  certaia 
terms  upon 
trust,  that  in 
case  there  shall 
be  no  issue- 
male  of  the 


June  the  lUhy  1737. 

3Atk.8.  Bt  inarriage*settlement  of  the  let  of  October  ir^S^  made 

Where  by  mar-  upon  the  marriage  of  John  Allen  and  Esther  Stevenson,  hii 

wife,  certain  estates  are  conveyed  to  "  John  Allen,  for  Ii£e| 
"  remainder  to  Esther  his  wife  for  life ;  remainder  to  Scanud 
'^  Stevenson  and  John  Burdet  for  two  several  terms  of  600 
^^  years,  and  590  years  j  remainder  to  the  first  and  every  other 
^'  son  of  the  marriage  in  tail-male,  with  divers  remainders 
'^  over;  and  the  trusts  of  the  terms  are  declared  to  be,  that  in 
^^  case  there  shall  be  no  issue-male  of  the  said  John  Allen, 

"mc"of  th*c  de!  "  ^^  ^^®  ^^^y  ^^  ^^^  ®*^^  Esther  Stevenson,  begotten  at  the 
cease  of  the      ^'  time  of  the  decease  of  the  said  John  Alleti,  or  of  the  said 
wifc,^which      *'  Esther  Stevenson,  which  shall  first  happen,  or  in  venire  wm . 
shall  first  hap-  <f  mere,  and  in  due  time'  bom  after  the  death  of  the  laid/ 

pen,  or  in  ven-   ,,    -r   §         ^i »  •  ■       •  «      i  « 

treaamerehoTx^  ^^  John  Allen;   OX  vci  casc  the  issuc-malc  between  them 
oJTn  cMcThe'  '*  lawfully  begotten  shall  all  of  them  die  without  issue-mala^ 

issue-male  between  them  shall  die  without  issue-male,  and  there  shall  be  a  liilarB  of  !§!<■ 
male  between  them,  and  at  the  time  of  such  failure  there  shall  be  issue-female  liTing  at  ^ks 
time  of  the  husband's  or  wife's  decease,  which  of  them  shall  first  happen,  or  born  in  due  tinM 
after  the  death  of  the  husband,  that  then  the  trustees  shall  by  rents  and  profits  raise  iht 
portions  of  such  daughter,  to  be  paid  at  their  ages  of  twenty-one  years,  with  interest  Ibr 
forbearance  if  not  paid  at  that  time,  and  for  maintenance  and  education,  to  be  paid  them  a^l 
the  end  of  the  first  half-year  after  the  decease  of  either  the  husband  or  wife  ;  Held  that  tlicvt 
being  issue-male  at  the  death  of  the  wife  who  surnred  her  husband,  that  the  contingeiiey  • 
had  not  happened  upon  which  the  portions  of  the  daughters  were  to  be  raised. 

Where  a  purchaser  has  given  a  full  value  for  an  estate,  a  mistake  made  by  some  of  the  par* 
ties  to  a  release  of  their  claims  under  a  marriage-settlement,  shall  not  torn  to  the  prejudice  ol 
a  fair  purchaser 


(1)  The  statement  of  this  case,  and  arguments  of  counsel  are  taken  from  Lord 
Hardwkke^s  Note-book;  the  judgment  from  Aikym. 
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^  and  that  there  shall  be  a  fiedlure  of  isBue-male  of  the  body 
**  of  the  said  John  Allen,  on  the  body  of  the  said  Esther 
**  Stevenson  begotten,  and  that  there  shall  be  at  the  time 
^'d  such  failure  issue-female,  one  or  more  daughter  or 
«  daughters  between  them  the  said  John  Allen  and  Esther 
^  Stevenson  begotten,  living  at  the  time  of  the  said  John 
'^  JUen's  decease,  or  of  the  said  Esther,  which  shall  first 
"happen,  or  born  alive  in  due  time  after  the  death  of  the 
"  said  Joh7i  Allen ;  that  then  the  trustees,  or  the  survivor 
"  of  them,  or  the  executors,  &c.  of  such  survivor,  shall,  by 
"  and  out  of  the  rents  and  profits  so  to  them  as  aforesaid 
^  limited  for  the  several  terms  of  600  and  590  years,  raise 
"  and  levy,  receive  and  pay  as  to  and  for  the  portions  of  such 
'^  daughter  and  daughters  the  several  sums  hereafter  men* 

*  tioDed ;  if  one  daughter,  the  sum  of  3,000/.,  if  two  or  more 
"4,000/.  equally  to  J[)e  divided  amongst  them,  to  be  paid  at 
'their  several  and  respective  ages  of  twenty-one  years,  if  the 
'same  can  be  so  soon  raised  ;  but  if  the  same  cannot  be  so 
*^  Boon  raised,  then  to  be  paid  as  soon  as  the  same  can  be 

*  raised,  with  damages  at  5  per  cent,  for  forbearance  as  to 

*  toch  parts  as  shall  be  unpaid  at  their  respective  ages  of 
"  twenty-one ;  and  in  the  mean  time  raise  and  pay  for  the 
^■nntenance  and  education  of  such  daughter  or  daughters, 
^At  said  yearly  sum  or  damages  out  of  the  said  premises, 
'iQch  yearly  sum  or  sums  of  maintenance  to  be  paid  at 
*tlic  end  of  the  first  half-year  after  the  decease  of  either 
^John  Allen  and  Esther  Stevenson,  which  should  first 
"  happen,  without  such  issue-male  as  aforesaid/' 

Id  the  settlement,  there  is  a  power  of  revocation  of  all 
the  uses  of  the  marriage-settlement  except  as  to  the  lands 
in  jmnture,  and  which  revocation  was  by  a  deed  of  4th  June 
1700,  executed  as  to  the  uses  upon  all  the  lands  except  the 
hnds  in  jointure,  and  were  by  a  conveyance  of  the  7th  June 
I7DO,  sold  and  conveyed  to  Samuel  Stevenson  the  father-in- 
kw  of  John  Allen.  Samuel  Stevenson  by  his  will  of  the 
99Ui  October  1707>  devises  these  estates  to  his  daughter  for 
htr  life,  remainder  to  trustees  for  500  years,  upon  trust  to 
niie450/.  a-piece  for  his  three  grand^daughters,  and  subject 
thereto,  to  his  grandson  Samuel  Allen  in  tail-male. 

John  Allen  dies,  leaving  his  widow  and  four  children, 
life  son  Samuel  Allen  and  three  daughters. 

By  articles  of  the  24th  March  1730,  and  made  between 
HHMMe/  Allen,  hb  mother  and  three  sisters,  Samuel  Allen 
igKss  to  convey  the  S/iewell  estate  to  his  mother,  and  after 
Mhing  ditt  he  had  agreed  with  Mr.  Meytiell  for  the  sale  of 


Maldoh 
Methbul. 
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Maldon     that  j)art  of  the  estate  whereiu  his  mother's  jointure  wat 
. ,    ^'  well  as  the  rest  of  the  estates,  and  that  she  had  acreed  to 

in  a  recovery  and  conveyance  without  prejudice  to  her  1 
estate^  in  consideration  of  200  guineas  to  Esther  Allttiy  1 
to  Mary  Alleriy  590L  to  Esther  Alleriy  and  which  sums  v 
to  be  paid  by  Mr.  Meynell  on  having  a  conveyance^ 
which  sum  of  590/.  was  to  be  paid  by  the  mother  to  her  tl 
daughters,  share  and  share  alike,  she  agreed  to  join  v 
Samuel  Allen  in  such  conveyances  as  were  necessary  to  m 
a  good  title  to  Mr.  Meynell :  and  at  the  end  of  the  said 
tides,  it  is  expressed,  that  immediately  from  and  after  the  [ 
formance  of  the  several  agreements,  the  said  Samuel  AL 
liis  mother  and  three  sisters  shall  execute  general  releasee 
each  other  in  as  full,  ample,  and  general  words  as  can  be 
vised  to  prevent  all  possible  ground  of  dispute  between  tfa 
for  the  future,  so  as  not  to  extinguish  any  agreement  in  th 
articles,  or  the  rights  title,  or  interest  of  any  of  the  parties 
any  lands  tenements   or  hereditaments  whatsoever,  in 
version,  remainder  or  expectancy,  or  otherwise  howsoev 
and  Esther  agrees,   upon  Samuel  Allen's  performance 
these   articles,    to   deliver  up   all  deeds   whatsoever,    t 
marriage  articles  and  her  jointure  deed  excepted. 

By  articles  of  the  8th  July  1731,  and  made  between  4! 

muel  Allen  and  Mr.  Meynell,  Samuel  Allen  consents  to  cc 

vey  the  reversion  in  fee,  expectant  on  the  life-estate  of  1 

mother,  and  in  consideration  thereof,  Mr.  Meynell  covenai 

on  having  a  good  title  made  to  him  and  his  heirs  to  pay 

Samuel  Allen  14,900/.,  and  to  Mrs.  Allen  his  mother^ 

consideration  of  her  joining  in  the  conveyance  982/.  16*.  < 

By  bargain  and  sale  d^cd  the  22nd  October  1731^  intend 

to  be  inroUed,  but  which  never  was  inrolled,  Samuel  Ali 

and  his  mother  join  in  making  a  tenant  to  the  prsecipe^  ai 

by  a  Conveyance  of  the  same  date,  after  reciting  that  46( 

given  by  the  will  of  the  grandfather  to  his  three  gran 

daughters  had  been  raised  and  paid,  Samuel  Allen  and  I 

-    mother  Esther  Allen,  in  consideration  of  982/.  I6s.  4tL 

hand  paid  to  Esther  Allen,  and  13,918/.' in  hand  paid 

Samuel  Allen,  convey  to  Mr.  Meynell  and  his  heirs ;  ai 

Samuel  Allen  covenants  against  all  incumbrances  done  I 

him  and  his  ancestors,  except  his  mother's  life-estate  ai 

certain  incumbrances  in  a  schedule  annexed  to  the  conve 

• 

ance,  wherein  the  first  mentioned  are  the  said  tvro  terms 
600  and  590  years  limited  by  the  settlement  of  the  Ist  • 
October  1605.    On  19th  of  February  1732,  Samuel  AlU 
cbtamed  a  decree  against  Mr.  Meynell^  specifically  to  pei 
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{orm  the  articles,  and  to  pay  the  residue  of  the  purqjiase- 
money ;  whereupon  Samuel  AUetiy  the  plaintiff,  was  to  de- 
fiver  to  Meynell  the  conveyances  which  had  been  already 
csecoted.     In  May  1733,  Esther  Allen  died,  and  after  her 
death,  it  was  discovered  that  the  bargain  and  sale  by  Esther 
for  making  a  tenant  to  the  praecipe  had  never  been  inrolled, 
lad  the  time  having  elapsed  for  inrolment,  the  recovery  was 
considered  void.     Whereupon  Samuel  Allen  joined  with 
CrSiftome,  a  mortgagee  on  the  premises,  in  making  a  new 
tenant  to  the  praecipe,  and  in  a  conveyance  to  Mr.  Meynell^ 
InTnnity  Term  1733,  a  new  recovery  is  sufiered  by  Samuel 
AUm;  and  10th  July,  1733,  Mr.  Meynell  had  paid  the  sum 
of  13,548/.  6$.  6d.f  in  part  payment  of  the  purchase-money; 
in  Jane  1734  Samuel  Allen  dies. 

Upon  the  de&th  of  their  brother,  Samuel  Allen,  an  estate 
of  1,000/.  per  annum  comes  to  his  sisters  under  their 
father's  will. 

The  original  bill  is  brought  by  the  sisters  of  Samuel  Allen 
tad  their  husbands,  to  have  their  portions  of  4,000/.  raised, 
ad  for  payment  of  the  sum  of  982/.,  and  the  cross  bill  is 
boQght  by  Mr.  Meynell  for  establishing  the  purchase,  and 
to  have  an  assignment  of  the  two  terms  of  600  and  590 

Mr.  Meynellj  by  his  answer,  stated  that  at  the  time  of 
Mring  into  the  articles  of  purchase,  he  did  not  know  that 
fc  premises  were  subject  to  the  terms  for  raising  4,000/* 
fir  the  plaintiffs,  nor  did  he  contract  for  the  same,  subject 
to  the  terms  for  raising  4,000/. 

The  Attorney 'General J  Mr.  Wilbraham,  and  Mr.  Hawkins 
Aw»^  for  the  plaintiffs. 

At  the  time  of  the  failure  of  issue-male  by  the  death  of 
luiuel  Allen,  three  daughters  were  living,  and  were  living 
it  (he  time  of  the  death  of  the  survivor  of  the  father  and  mo- 
ther.   The  defendant's  construction  of  the  trusts  of  the  terms 
win  make  the  two  contingencies  the  same.    The  obscurity 
ttiiet  from  placing  the  words  relating  to  the  daughters  in  one 
kaach  of  the  sentence  after  both  the  contingencies  without 
it|icating  them.     Supposing  the  daughters  are  entitled  to 
the  4,000/.  raised,  then  the  question  arises  whether 
haye  barred  themselves  by  the  release.    The  590/.  was 
as  a  consideration  for  their  contingency  in  case 
brother  had  died  without  issue-male  in  the  lifetime  of 
^AMllier,  for  he  could  not  suffer  a  recovery  without  her 
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joini^.    And  they  cited  Moor  v.  Mayhew,  1  Ch.  Ca.  34i 
Bovy  v.  Smithy  2Ch.  Ca.  124. 

Mr.  Brawn,  Mr.  Fazakerley,  Mr.  fFeldon,  and  Mr.  iVcMsE 
counsel  for  Mr.  Meynell.  Our  cross  bill  is  to  establish  oui 
purchase,  and  to  have  an  assignment  of  the  two  terma  <ta 
600  and  590  years.  On  their  bill  there  are  two  demands 
as  to  the  first  of  4,000/. ;  the  daughters  are  parties  to  tk. 
articles,  and  are  to  have  part  of  the  money  paid  to  the  nMft 
ther,  vi%.  5901,,  which  is  computed  as  part  of  the  982L  Tba 
estate  is  recited  to  be  but  600/.  per  annum^  subject  to  the  mo 
ther's  jointure,  and  Mr.  Meynell  was  to  give  for  it  14,900f  • 
and  the  daughters  would  have  it  also,  subject  to  a  contingeni 
charge  of  4,000/.,  which  is  impossible.  It  was  plainly  im» 
tended  that  the  family  should  part  with  their  whole  intereit 
in  the  estate,  (except  the  mother's  jointure,)  be  their  re- 
spective shares  more  or  less*  But  it  is  objected  that  Mr. 
Meynell  had  notice  of  the  terms,  but  no  objection  of  this 
kind  was  made,  till  after  he  had  paid  the  whole  purchase- 
money,  except  about  2,000/.  The  deed  of  the  22nd  e( 
October,  1731  is  produced  by  them,  and  in  their  custody: 
but  the  question  is,  whether  the  trusts  for  raising  4,000<L 
have  ever  arisen ; — two  contingencies  upon  which  the  por- 
tions are  to  arise, — 1st,  In  case  there  shall  be  no  issue-male 
at  all  at  the  decease  of  either  the  husband  or  wife,  or  bora 
after  the  decease  of  the  father :  t .  e.  in  case  there  never  waa 
any  son  at  all.  2ndlf^  -Tlli^^ubsequent  clause  relates  to  tht 
issue-male  of  such  son.  The  word  living  is  not  meant  as  • 
description  of  the  daughters,  but  refers  to  the  seomd  issue* 
male :  if  there  should  be  a  son,  and  he  should  die  withoat 
issue-male  living  at  the  time  of  the  decease  of  the  father  ar 
mother.  These  provisions,  therefore,  have  never  arisen,  but 
supposing  they  have  arisen,  what  relief  are  they  ^titled  to 
in  a  court  of  equity.  They  claim  both  the  4,000/.  apd  the 
690/.,  Uiese  are  inconsistent ;  the  590/.  is  upon  tlie  fM  of 
the  purchase;  the  4,000/.  is  inconsistent  with  it.  Tkt 
daughters  are  to  release  generally,  so  as  such  releases  d* 
extend  to  release  or  discharge  any  of  the  articles  or 
anents  hereinbefore  expressed,  or  any  of  the  convey 
be  executed  in  pursuance  thereof,  or  any  of  the  co 
to  be  contained,  or  any  right  or  title  of  any  of  the 
to  any  lands,  tenements,  or  hereditaments  in  posses 
version,  remainder,  or  expectancy ;  this  relates  to 
of  IfiOOL  par  annum^  which  tiiey  were  to  ha 
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lMOther*»  death.  These  trust  terms  were  only  a  security, 
not  considered  as  real  estate.  But  it  is  objected,  that  here 
an  ignorance  of  their  right.  The  answer  is,  that  they 
the  deeds,  and  the  terms,  and  they  must  take  notice  of 
'tlieir  rights.  Suppose  both  parties  are  under  a  mistake,  to 
^viteae  prejudice  ought  it  to  turn.  At  the  time  they  pre- 
.Maded  to  make  the  discovery,  we  had  not  more  than  2fl00i. 
in  our  hands.   And  they  cited  King  v.  Withers^  coram  Lord 

Mr.  Aitame^Creneral  in  reply.  The  construction  we 
make,  is  according  to  the  common  provision  made  in  mar- 
nsge-settlements.  The  latter  end  of  the  clause  as  to  the 
hX-ywij  payment  of  the  interest,  is  to  answer  the  pur- 
fuse  ai  both  contingencies ;  if  upon  the  execution  of  the  ar- 
Ndea  the  ^000/.  had  been  in  contemplation,  there  ought  to 
We  been  an  express  covenant  from  the  daughters  to  re- 
Boonce  the  benefit  of  this  provision,  and  as  there  is  no  such 
eofenant,  he  submitted  it  to  the  Court,  that  the  plaintiflb 
«e  still  entitled  to  the  4,000/.  The  whole  962/.  was  to  be  a 
eonnderatioD  only  for  what  the  mother  agreed  to  do. 

LoBD  Chancsli^r. — ^This  settlement  is  very  inaccurately  Jane  14»  1737. 
penned;  H  has  been  insisted  that  the  meaning  of  it  is,  that 
if  there  should  be  a  failure  of  issue-male,  in  the  lifetime  of 
J^hn  Allen^  and  Esther  his  wife,  then  the  4,000/.  should  not 
ht  nised,  and  therefore,  as  there  was  issue-male  in  the 
Birtimi  of  John  and  Esther,  the  contingency  has  never 
Ittppened. 

B«t  this  is  an  absurd  construction,  to  confine  it  to  issue- 
Mate  in  ihe  fifetime  of  John  and  Esther,  because  it  is  ex- 
pnHly  extended  to  issue-male  bom  in  due  time  after  the 
Antii  oi  John,  therefore  this  can  never  be  the  meaning  of 
tte  words. 

I  do  BOt  tiiink  tiiat  the  release  under  the  articles  is  ma- 
ttml  on  one  side  or  the  other,  and  therefore  it  may  be 
Unvni  out  of  the  ease. 

There  are  three  considerations. 

fl0$i9  Whether  the  contingency  has  taken  place  upon 

the  trust  of  these  terms  was  to  arise,  or  not?    And  if 

•tS  to  he  regarded  as  a  beneficbl  interest,  or  whether 

attendant  upon  the  inheritance  ? 

*,  Whether  the  plaintiffii  have  barred  themselves 

to  the  4,000/.? 
Whefbev  the  defenduit,  Mr.  Meynett,  is  etftitled 
fui  assigHmeBt  ef  these  tenn»? 
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As  to  the  first  question ;  upon  taking  all  the  circumstance 
of  this  case  together,  I  am  of  opinion  the  contingency  ha 
not  happened  : — 

^^That  in  case  there  should  he  no  issue-male  of  the  sui 
^^  John  jillen,  on  the  body  of  the  sjud  Esther  Stevenson  be 
^^  gotten,  at  the  time  of  the  decease  of  the  sidd  John  AUen 
"  or  of  the  said  Esther  Stevenson,  which  shall  first  happen 
"  or  in  ventre  sa  mere,"  Sfc. — vide  the  settlement. 

'^Or  in  case  the  issue-male  between  them,  shall  all  ol 
'^  them  die  without  issue-male,  and  that  there  shall  be  i 
"  failure  of  issue-male  of  the  body,  &c.  and  that  there  be,  al 

the  time  of  such  failure,  issue-female,  one,  or  more  daugbr 

ters  between  them  the  said  John  and  Esther  begotte^^ 
"  living  at  the  time  of  the  said  John  Allen's  decease,  <w  df 
'^  the  said  Esther,  &c.,  then  the  trustees,  &c.  shall  nuse  mA 
"  pay,  if  one  daughter  3,000/.,  if  two  or  more  4,000/.  eqwl^^ 
"  to  be  divided,"  &c.  ^ 

The  ambiguity  of  this  clause  arises  from  the  word  living. 

The  counsel  for  the  plaintiffs  have  construed  living  to  i^ 
fer  to  daughters  living  at  the  time  of  the  failure  of 
male,  and  that  the  meaning  of  the  words  living  at  the 
&c.  are  to  be  taken  as  a  further  description  in  regard  to 
faililre  of  issue-male.  j 

The  counsel  for  the  defendants  have  construed  the  w<v| 
living  to  refer  to  the  issue-male  living  at  the  time  of  tU 
said  John  Allen's  decease,  or  of  the  said  Esther ,  which  shil 
first  happen.  .-j 

The  clause  relating  to  the  payment  explains  it  still  fa^c 
ther,  and  shews  the  parents  could  not  mean  to  extend 
payment  of  these  portions  to  a  son's  dying  without  i 
male  at  any  time  whatsoever,  for  the  brother  might 
lived  to  fourscore  years,  which  is  too  remote  for  them 
have  in  their  contemplation,  and  therefore  they  have  fMt 
the  payment  at  twenty-one.  i| 

The  interest  also  was  to  commence  upon  the  dying  of 
John  Allen,  &c.  .       ^ 

This  refers  to  either  dying  without  issue-male,  and  in  thi^ 
case  both  ilied  leaving  issue-male.  x' 

The  meaning  then  is  plain,  that  this  was  intended  as  |^ 
provision  for  daughters,  if  there  should  be  only  daujfhj 
ters  at  the  time  of  the  death  of  John  Allen,  or  of  the  flii| 
Esther.  .  H 

The  common  and  ordinary  provision  in  mani{^-aet%9 
ments  is,  that  if  the  sons  die  before  twenty-one^  thea  llp 
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tnateesy&c.  shall  by  aale,&c.  levy  and  raise^&c.  and  not 
tkit  it  should  be  stretched  to  a  dying  at  any  time. 

The  second  question  is^  whether  the  plaintiffs  have  barred 
Aenmelves  of  Uieir  right. 

To  my  apprehension,  it  was  intended  by  the  mother, 
ingliters,  and  sons,  that  all  the  estates  in  the  family  should 
k  |irted  with  upon  the  consideration  expressed  in  the 
vtides. 

L 

It  appears  plainly  too,  that  the  son  was  to  convey  this 
■tete  to  Mr.  Meynell,  clear  of  every  thing  but  the  estate 
k  Kfie,  which  the  mother  had  by  virtue  of  her  jointute, 
iridioat  any  reservation  besides  for  any  other  part  of  the 
Uly. 

Great  part  of  the  estate  of  John  Allen  was  settled  on  the 
vother,  with  remainder  to  the  son  in  tail,  remainder  to  him 
ifee,  and  therefore  the  son  by  fine  could  have  barred  the 
nabder  on  all  the  estates,  except  the  estate  left  by  the 
psd&ther. 

Ik  proviso  was  not  intended  to  save  any  right  the  daugh- 
Ini  might  hav^  upon  any  lands,  and  after  having  a  sum  of 
Mey  in  consideration  of  these  articles,  it  would  be  too 
Hi  for  them  to  contend  that  they  have  a  right  to  set  up 
lii  jemand. 

teems  to  me,  that  Mr.  Meynell  has  given  very  amply 
tr  Ab  estate,  and  shall  a  mistake  of  the  parties,  who  knew 
■ttng  of  the  4,000/.  at  the  time,  turn  to  the  prejudice  of  a 
Itprchaser. 

kiB  rightly  obsierved,  that  the  bill  is  inconsistent;  for 
Vidd  they  have  the  consideration  of  these  articles  and  the 
too,  when  their  releasing  all  demands  was  the  only 
for  the  sum  of  982/.  the  consideration  money  in 
articles. 

It  is  said,  that  the  whole  articles  must  be  performed  \ 
Samuel  Alien  has  not  performed  his  part,  for  he  has 
conveyed  the  Shewell  estate,  and  therefore  the  articles 
void.    But  still  the  defendant  Mr.  Meynell,  is  intitled 
kb  equity,  for  the  heirs  of  Samuel  ought  to  perform  it. 
Aid  if  the  plaintiffs  insist  upon  the  982/.  they  must  con- 
to  Mr.  Meynell,  or  else  they  are  not  entitled  to  it ; 
fliey  agreeing  to  accept,  Lord  Hardwicke  dismissed 
Ul  as  to  the  trusts  of  the  term  set  up  by  the  plainti£b, 
ttey  were  decreed  to  convey  by  an  assignment  of  the 
to  Mr*  Meynell  upon  payment  of  590/.  part  of  the 
^4uch  sum  was  directed  to  be  paid  in  thirds  to  the 
fkom  the  time  of  the  conveyances  executed^  thft 
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Maldek     |^id^e  ^f  the  982/.  was  directed  to  be  paid  to  the  execntora 
Metnell.    ^^  ^^^  mother,  the  plaintiff  Maiden  and  his  wife.  (3)  (4) 


(3)  Re^.  Lib.  B.  1736.  fol.  477. 

(4)  Id  the  Lord  Chancellor's  Note- 
book the  following  decree  appears: 
l8t.  Account  of  what  is  dae  for  982/. 
and  interest  at  4/.  per  cent,  from  25th 
Decembpr,  1731,  on  possession.  2nd. 
That  590/.  part  of  the  principal  toge- 
ther with  the  interest  for  that  sum  be 
paid  by  defendant  Mr.  Me^nell  in 
manner  following  (that  is  to  say)  one- 
third  to  plaintiff  Maiden  and  his  wife, 
one  third  to  plaintiff  Warburton  and 
hii  wife,   and  one  third  to  plaintiff 


Esther  Cooper — it  being  admitted  that 
her  husband  is  dead.  3d.  Residae  of 
982/.  and  interest  to  be  paid  to  the  ex- 
cutors  of  Esther  Allen.  4th.  On  the 
cross  bill  upon  such  payment  made^ 
and  payment  of  the  residae  to  the 
execators  of  Samuel  Allen^  defend- 
ant Ann  Burdctj  representatiTe  of 
surviving  trustee,  assign  the  two  terms 
to  such  person  or  persons  as  defendant 
Meynell  shall  appoint  to  attend  the  in- 
heritance, at  his  expense.  Master  to 
settle  it.     No  costs  on  either  side. 


MARY  METCALF,  Widow,     ....     Plaintiff; 

and 
IVES  and  his  Wife,  and  JOHNSON  and>  ^  ,    ^ 
his  Wife, J  Defendants. 

AND 

IVES  and  his  Wife Pbintiffs; 

and 
MARY  METCALF,  and  JOHNSON  and  >  -   ,     , 
hisWife ;     .     .     .5  Defendants.  (1) 

June  ISth.  1737. 

B  rticics  b  -  ^^^^  ^^  marriage  of  Mary  Metcalf  with  her  late  husband, 
fore  marriage  her  father,  William  Russell,  a  freeman  of  London,  settled 
wUe  agrcela     ^°^e  houscs  in  London,  of  the  value  of  1,000/.,  upon  her 

consideration  of  2,000/.  the  wife's  portion  to  release  all  right  which  they  might  be  entitled  to 
in  respect  of  her  father's  personal  estate  by  the  custom  of  London  ;  this  agreement  thom^ 
never  carried  into  execution  by  the  husband  and  entered  into  when  his  wife  was  an  in£uit  tUI 
bind  and  prevent  her  claiming  any  further  part  of  her  father's  personal  estate ;  and  the  wftbli 
right  to  the  orphanage  part  shall  go  to  increase  the  whole  general  estate  of  the  father  z 
the  rather  as  the  release  is  to  be  made  to  the  executors  who  represent  the  whole  estate  ;  (2) 
an  award  between  some  of  tbe  parties  in  respect  of  the  father'*  personal  estate  was  aet  f 
on  the  ground  that  the  marriage  articles  had  been  concealed  from  one  of  iJie  arbitmtore. 


(1)  This  case  is  taken  from  a  ma- 
nuscript found  amongst  the  papers  be- 
longing  to  Lord  Chancellor  Hardwicke. 

(%)  See  Pusey  ¥.  Desbouverie^  3  P. 
Wms.  315.  Read  ▼.  Snell^  2  Aik.  644. 
The  cases  cited  in  Tomkyns  v.  Lad" 
hroke^  2  Ves.  599.  The  present  case 
and  the  other  cases  appear  to  have  been 
decided  with  reference  to  tbe  particu- 
lar customs  of  the  city  of  London* 

In  Pitt  V.  Jackson^  2  Bro.  Ch.  Ca.  51. 
hj  marriage-settlement  1,500/,  was  rest- 


ed in  trustees^and  5,000/.,  covenaoted  to 
be  paid  to  them  by  the  husband  to  be  laid 
out  in  land  to  be  settled  to  the  hiulMUid 
and  wife  for  their  lives,  with  remaiiidir 
to  the  children  of  the  marriage  aa  tbe 
lather  should  appoint,  and  in  delkoh  of 
such  appointment,  as  the  mother  ahoadd 
appoint,  and  in  default  of  her  appoint- 
ment to  the  children  in  tail ;  the  (ap 
iher  by  his  will  stating  that  the  monej 
had  not  been  laid  out  in  land,  gave  to 
Ann  more  than  half  of  the  money,- and 
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md  her  husband  and  the  issue  of  the  marriage^  which  was 

dl  the  advancement  she  had  from  her  father  during  her 

life,  and  upon  the  marriage  of  his  two  other  daughters,  Mrs. 

ha  and  Mrs.  Johnson  he  gave  them  each  2,000/,    Previous 

lo  the  marriage  of  Mr.  and  Mrs.  Johnson,  an  agreement, 

jhtod  4th  of  February  1703,  was  entered  into  by  which  in 

amnderation  of  2,000/.,  the  marriage  portion  of  Mrs.  John- 

%  Biehard  Johnson  and  Sarah  declared  and  agreed  that 

tte  add  sum  of  2,000/.  was  to  be  the  marriage  portion  of 

8&ak,  and  should  be  in  full  satisfaction,  lieu,  and  bar  of  all 

Jidi  part  and  share  of  the  personal  estate  of  fFxUiam  Rtis- 

«B  which  Sarah  or  h^r  husband  or  he  in  her  right  might 

drim  or  be  entitled  unto  by  common  law  or  by  virtue  of 

mj  custom  of  the  city  of  London,  and  they  both  cove- 

nrted  not  to  prosecute  any  suit  or  action  for  any  part  or 

dnre  which  Sarah  might  be  entitled  unto  out  of  her  fa- 

tter'a  personal  estate,  and  to  execute  releases  to  the  exe- 

etos  or  administrators  of  the  father.    At  the  time  of  exe- 

ttting  this  agreement  and  of  the  marriage  Mrs.  Johnson 

m  an  infant,  Russell  by  the  sale  of  his  real  increased  his 

.foioiud  estate  to  near  30,000/.  and  died  leaving  Mrs.  JSlet" 


Mbtcalf 
Ives. 


At  Rtidue  to  Mary  ;    bat  afterwards 
^ng  advanced  to  Ann  upon  her  mar- 
4|v  more  than  she   could  have  been 
•lilM  to  under  the  settlement,  he  by 
acadidl  revoked  what  he  had  given  to 
bj  his  will.     It  was  held  that  the 
became  a   purchaser  of  Ann'i 
I  under  the  settlement  by  the  for- 
given to  her  on  her  marriage ;  and 
Smiih  V.  Lord  Camelfordy  2  Yes. 

Bat  in  Folkes  v.  Western^  9  Yes. 
4M»  where  under  marriage  articles  cer- 
were  agreed   to  be  settled 
younger  children  as  the  father  and 
or  the  survivor  should  appoint, 
in  defaalt  of  appointment  equally 
their  children,  and  the  father 
two  younger  children  advances 
the  marriage  of  one  child  a  sum 
J  in  satisfaction  of  her  portion : 
held,  that  the  effect  of  the  ad- 
t  was  not  to  make  the  father 
t  of  that  child's  portion,  but 
her  portion  went  to  the  other  child 
had  not  received  any  advancement. 
lib  to  be  obiefved,  that  in  this  case 


Pitt  V.  Jackson  was  not  brought  under 
the  consideration  of  the  court,  and  that 
it  was  decided  in  analogy  to  the  parti- 
cular customs  of  York  and  London*  In 
spe&king  of  this  case,  the  Yice-Chan- 
cellor  (Sir  J.  Leach)  says,  "  that  hav- 
''  ing  carefully  considered  the  case  of 
"  Folkes  V.  fVestemj  I  do  not  concur 
^^  in  the  observation  made  at  the  bar, 
^^  that  there  is  error  in  that  decree,  in- 
^^  asmuch  as  it  was  not  declared  that 
'^  the  father  was  a  purchaser  of  Mrs. 
^^  Lloyd's  share ;  there  was  in  that  case 
^^  no  expressed  intention  on  the  part 
"  of  the  father  to  that  effect."  Noel 
V.  Lord  Walsinghamj  %  Simon's  & 
Stuart's  Reports,  page  111.  But  in 
Dawson  v.  Duke  oi  Cleveland,  post  106, 
where  the  father  ha?ing  appointed  un- 
der letters  patent  8,000/.  to  one  daugh- 
ter for  her  marriage  portion  and  the  re- 
'sidae  amongst  his  other  younger  chil- 
dren, and  afterwards  gives  to  that 
daughter  a  marriage  portion  of  20,000/., 
Lord  Hardwicke  held  that  the  8,000/. 
accrued  to  the  personal  estate  of  the 
father. 
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Metcalf     calf^  Mrs.  IveSy  and  Mrs.  Johnson  his  only  children,  havii^ 

J  ^'  first  made  his  will,  whereby  he  left  Mrs.  M€tcal/2flOOL  and 

an  annuity  of  40/.  per  annum  to  Mrs.  Johnson  for  life,  and 

after  some  other  legacies  made  Ives  and  his  wife  residuary 

legatees. 

Mrs.  MetcoJf  being  willing  to  waive  her  legacy  and  take 
to  her  orphanage  share,  some  dififerences  arose  thereon  be- 
tween her  and  Ives  and  his  wife,  which  were  referred  to  ar- 
bitration.   The  arbitrators  by  their  award  dated  in  April, 
1727)  taking  notice  that  Ives  had  made  oath  that  the  tea- 
tator's  estate  amounted  to  26,000/.  whereout  he  owed  1,200/. 
and  considering  Mrs.  Ives  as  not  advanced  at  all,  and  Mrs. 
Johnson  as  advanced  only  by  the  2,000/.  given  to  her  upoa 
her  marriage,  and  consequently  entitled  to  a  further  <h> 
phanagc  share  of  the  estate,  awarded  Mrs.  Metcalf  the  sum 
of  4,450/.  in  full  of  her  orphanage  share,  and  mutual  releases 
to  be  given,  which  was  accordingly  done.    In  1726,  John^ 
son  and  his  wife  filed  a  bill  in  the  Exchequer  against  itwf 
and  liis  wife  in  respect  of  the  orphanage  part  of  BusselTs 
estate,  which  terminated  in  an  agreement  between  Johmon 
and  Ives  by  which  Johnson  agreed  to  take  2,143/.  in  full  of 
all  demands  on  the  estate  of  Russell.    The  marriage  articles 
between  Johnson  and  his  wife  were  not  produced  before  the 
arbitrators ;  one  of  them  indeed  stated  that  he  had  seen  them, 
but  the  other  swore  that  he  had  not,  and  that  if  he  had  known 
their  contents  he  would  not  have  consented  to- the  award. 
Mrs.  Metcalf  now  brought  her  bill  to  be  relieved  and  to  set 
aside  the  award,  and  releases,  and  to  be  let  into  her  full  or* 
phanage  share,  regard  being  had  to  Ives's  advancement  and 
to  Johnson's  being  barred  from  any  share  by  her  marriage 
articles  ;    a  cross- bill  was  exhibited  by  Ives  and  his  wife 
against  Mrs.  Metcalf  and  against  Johnson  and  his  wife, 
praying  relief  against  the  award,  for  that  no  allowance  wis 
made  thereby  of  the  1,000/.  which  Mrs.  Metcalf  had  ie« 
ceived  upon  her  marriage,  and  which  was  concealed  by  her 
from  the  arbitrators,  and  that  she  might  be  decreed  to  give 
up  her  securities  for  the  4,450/.  awarded  to  her,  and  so- 
count  for  the  interest  received  ;  and  praying  against  Johnmm 
that  he  might  be  decreed  to  return  the  money  he  received 
for  the  purchase  of  his  claim,  he  being  barred  by  the  ar- 
ticles. 

Both  causes  were  heard  at  the  Rolls  and  both  bills  dis* 
missed. 
The  questions  now  were,  whether  these  articles  were  a 
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Iir  being  bnt  a  bare  agreement  not  carried  into  execution^     Metcalp 
aiidif  80  whether  the  benefit  arising  from  thcr  composition        ^^ 
irith  Johnson  should  accrue  to  the  estate  of  the  freeman,  or 
oily  to  hid  legatary  sharte;  and  lastly  whether  the  court 
would  relieve  against  the  award, 

Mr.  Aticmey-Oeneral  (Ryder),  Mr.  Chute,  and  Mr. 
Straeey,  for  the  plaintiff  Metcalf,  insisted  that  the  mar- 
mge  articles  of  Mr.  and  Mrs.  Johnson  were  binding  as  to 
her  interest  in  the  customary  share  ;  that  there  could  be  no 
doubt  that  a  child  of  full  age  might  agree  to  do  such  an  act 
fer  a  valuable  consideration^  and  that  if  so  then  a  husband 
wbo  marries  a  woman  under  age  might  covenant  to  do  it^ 
and  to  release  the  customary  share;  and  to  this  point  they 
cited  Hobson  v.  Trevor,  2  P.  Wms.  191.  Beckley  v.  New- 
Umdy  2  P.  Wms.  182.  Taylor  v.  Taylor,  in  Scacc.  Lockyer 
T.  Savage,  in  Scacc.  2  Stra.  947*  Kemp  v.  Kelsey,  Prec. 
ill  Chan.  544,  594.,  and  it  was  also  argued  that  Ives  and  his 
wife  coald  not  insist  that  the  award  shoidd  not  be  set  aside 
■noe  it  was  the  prayer  of  their  own  bill  that  it  should ; 
and  farther  that  having  purchased  of  Johnson  at  an  under- 
fate  they  ought  to  be  accountable. 

Mr.  Faxakerley,  for  Ives  and  his  wife,  contended  that 
Mrs.  Meicalf  was  bound  by  the  award ;  that  she  acquiesced 
in  it  till  1732,  and  received  the  money  awarded.    That  the 
award  was  right  in  itself;  but  supposing  in  strictness  there 
VM  a  mLiitake,  mistakes  in  judgment  afford  no  ground  to 
set  aside  an  award,  the  parties  have  had  an  opportunity  of 
being  heard ;  and  it  is  not  pretended  that  they  were  igno- 
OkBi  <tf  the  fact  of  the  articles :  if  they  were  aware  of  them 
it  was  their  business  to  have  laid  them  before  the  arbitrators, 
indeed  one  of  these  at  least,  swears  that  he  had  heard  of  them. 
In  these  cases  the  court  will  not  examine  whether  they 
judged  rightly  or  not,  unless  there  be  fraud.    That  it  was 
tme  that  Mr.  Ives^s  bill  sought  to  set  aside  the  award  upon 
certain  terms,  but  yet  by  his  answer  he  insisted  upon  the 
award  as  against  Mr.  Metcalf  that  one  thing  made  this  an 
neoDscionable  demand.    The  will  of  the  father  has  giveii 
9yOOQ/.  to  Mrs.  Metcalf,  and  3,000/.  to  her  children,  which 
WssX  come  out  of  the  deadman's  part. 
'  Mr.  Browne^  for  Johnson  and  his  wife,  contended  that  the 
l|ieement  on  the  marriage  of  Johnson  did  not  bind  the 
lUt  who  was  then  an  infant,  and  could  have  no  more  force 
ten  if  she  had  not  been  a  party.    That  there  is  no  lien  on 
tte  orphanage  part,  it  bebg  only  a  possibility^  and  that  the 
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MONNIER. 


facts  relating  to  the  legal  demand,  and,  unlesa  tboae  facts 
are  doubtful,  will  not  dismiss  the  bill,  and  turn  it  over  to  a 
trial  at  law. 

Mr.  Fazakerley  then,  upon  the  merits  alleged,  that  John 
Monnier  kept  the  50/.  bill  till  the  6th  of  May,  merely  in 
expectation  of  receiving  money  or  effects  from  Nfwburgh 
to  answer  it,  and  that,  in  receiving  it  from  the  indorsees,  he 
entered  it  in  his  bill-book,  as  he  constantly  did  all  bills  he 
received,  whether  good  or  bad,  and  that  it  was  then  entered 
at  or  against  No.  84,  and  therefore  wrote  that  figure  at  tbe 
top  of  it,  and  that  it  did  not  denote  the  number  of  bills  ac- 
cepted or  entered  to  be  paid  by  him,  and  that  writing  the 
6th  of  May  denoted  the  day  the  defendant  returned  tbe  bill, 
that  Newburgh  not  remitting  any  effects  to  answer  it,  he 
returned  it  to  Lavhigton  and  Paul;  that,  at  the  time  cf 
drawing  the  bill,  Monnier  had  not,  nor  hath  since  had,  any 
effects  of  Newburgh* s  in  his  hands;  and  that  when  Men^ 
nitr  returned  the  bill  to  Lovington  and  Paul^  he  wrote  ae 
follows : — "  You  remitted  me  Newburgh' s  bill,  which  I  do 
not  pay  for  reasons,  therefore  please  to  credit  me,  and  nottf 
50/.,  the  same  being  due  to-day,  and  let  the  indorsees  re- 
imburse you."  And,  therefore,  upon  all  other  circumstance^ 
this  is  not  such  an  acceptance  as  will  make  Monnier  liabkl 
to  pay  it. 

Lord  Chancellor. — ^The  principal  question  is,  whether 
this  is  a  sufficient  acceptance  to  charge  the  defendant^  and 
if  there  was  any  doubt  of  it  as  to  the  fact,  or  whether  in  law 
what  has  been  done  amounts  to  an  acceptance,  it  might  still 
be  necessary  to  send  the  parties  to  a  trial  at  law,  but  I  think 
there  is  no  doubt  of  either. 

Monnier^  when  the  bill  was  sent  to  him,  received  it,  en- 
tered it  in  his  book,  as  his  course  of  trade  is  proved  to  have 
drawn,  saysm  bee^,  Under  a  particular  number,  and  wrote  that  number 

a  letUT  lo  the  '  *  '  ,      . 

drawer,  it  ^hail  undcr  the  bill ;  now  it  has  been  said  to  be  the  custom  of 

nourod  nod  merchants,  that  if  a  man  underwrites  any  thing,  let  it  be 

placid  to  your  what  it  wiU,  that  it  amounts  to  an  acceptance ;  but  if  there 

an  acceptauce,  was  no  more  than  this  in  the  case,  I  should  think  it  of  little 

and  will  make  j^y^jj  ^  charffc  the  defendant,  because  that  matter  has  been 

Dim  liable,  for  .         o  '  ^ 

a  parol  accept-  fully  explained ;  but  what  determines  me  are  Monmer*$ 
held  to  be^^*^  letters,  by  which  it  appears  very  clearly  that  he  has  accepted 
good,  and  so      of  it :  in  One  he  particularly  mentions  the  50/.  bill,  and  saye 

detiTiniued  in 

a  case  made  for  it  shall  be  duly  honoured,  and  placed  to  the  drawer's  debit ; 
the  Com  t°of°^    '^^  ^*  thev^  iu  his  letters  to  Newburgh^  or  the  indorsees^  one 

Kiog's  Beach  in  tht  tins  of  Lord  ir«rA0icAr,Cli.  Jnitiot. 

2 


May  18,  1737. 


If  a  person  on 
whom  a  bill  of 
exchange  is 
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hne  been  good  against  the  wife.  It  is  plain  that  had  she  Mitcalf 
bm  of  age  these  articles  would  have  bound  her;  but  in  the  _  ^* 
|Ment  case  though  she  was  not  of  age^  it  is  not  herself 
killer  husband  that  is  before  the  courts  and  he  can  take  no 
jfrutage  of  his  wife's  infancy ;  and  if  agreements  of  this 
Uilwere  not  held  good  and  binding  it  might  occasion 
paX  prejudice  to  the  citizens  of  London,  who  may  desire 
Imarry  their  children  in  their  own  lifetime^  and  to  settle 
lente  of  each  child's  portion.  The  next  question  is,  whe*- 
fterthe  plaintiff  can  claim  the  benefit  of  this  agreement ;  in 
jiiKr  words,  whether  the  surplus  arising  from  this  composi- 
mo  shall  go  to  the  freeman's  whole  estate,  or  whether  only 
[ulni  legatary  share ;  and  this  I  think  must  come  within  the 
^Mrtant  rule,  that  in  cases  of  composition  what  accrues 
-ttadiy  goes  to  and  is  considered  as  part  of  the  freeman's 
and  as  if  the  person  compounded  with  had  been  en- 
oat  of  the  question.  Agreements  to  do  a  thing  whe- 
[t^xdaling  to  customary  or  common  law  rights  are  con- 
in  equity  as  if  the  thing  was  actually  done  ;  so  this 
It  being  to  release  to  the  executors  of  the  father 
be  so  construed  as  to  have  the  same  effect  as  if  Uie  re- 
had  actually  been  made,  which  would  have  operated  as 
itdinguishment  of  the  wife's  right  to  the  orphanage  part^ 
'M  Ihe  benefit  would  have  accrued  to  the  whole  estate, 
[Iboecutors  being  the  freeman's  representatives  as  to  the 
l^lflie  estate,  and  therefore  the  release  must  be  according  ta 
agreement. 

The  last  point  is,  whether  there  ought  to  be  any  rdief 

the  award ;  and  I  think  the  plaintiff  well  entitled  to 

upon  account  of  the  concealment  of  the  articles  from 

(at  least)  of  the  arbitrators,  who  deposes  that  had  he 

of  them,  he  would  not  have  made  such  an  award. 

though  awards  are  not  to  be  set  aside  for  an  error  in  Awards  are 

Dot  to  be  let 
ifer  an  error  in  law.  (1)    If  any  act  or  industry  be  used  by  either  of  the  parties  tu  pre- 
tltt  arbitrators  coming  at  the  knowledge  of  a  fact,  the  Court  will  reliere  against  an 


[^(1)  Awards  caDDOt  be  set  aside  upon 

in  bw  if  the  parties  refer  a  ques- 

of  hm  to  an  arbitrator  meaning  to 

hu  decision  upon  the  law,  Knox 

Sjfmands,  1  Yes.  jan.  369.     Ching 

(Mig,  0  Yes.    ^S%       Young   v. 

ibfer,  9  Yes.  364.     But  if  they  refer 

"^ipenon  to  decide  all  matters  in  dif- 

according  to  law,  and  he  means 


Siper 


to  decide  according  to  law,  and  mis- 
takes, the  Court  will  set  that  right, 
Kent  V.  EUiobj  3  East  13.  Young  v. 
Walter^  9  Yes.  364. 

{%)  Awards  may  be  impeached  for 
misbehaviour,  corruption,  excess  of 
power,  and  mistake  of  arbitrators, 
Burton  v.  Knight^  2  Yem.  514.  ChU 
cot  V.  Lequesne^  2  Yes.  315.    Jtfor- 
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May  the  ^Sthy  1737. 

1  Atk.  471.  Hbnry  Pibrcb^  by  his  will^  devised  several  leasehold  es* 

^.  devises  se-  tates  to  two  trustees^  in  trust  to  assign  them  to  his  grands 

estotes^to^two  daughter  Mary  Ptgoit,  at  her  age  of  twenty-one  years^  or 

trustees,  in  marriage,  if  she  married  with  the  consent  of  them,  or  the 

grand-daugh-  survivor  of  theifi ;   but  if  she  married  without  such  consent, 

wUhout'their  ^^^  ^^^Y  ^^^®  ^  convey  the  premises  to  two  other  trusteet 

consent,  to  and  their  heirs,  in  trust  for  the  sole  use  and  benefit  of  the 

mises  to  two  said  Mary  Pigott,  exclusive  of  any  power  and  control  of  her 

other  trustees,  husbandv  for  and  during  the  term  of  her  natural  life,  and 

in  trust  for  her      i,        ,         ,  - 

separate  use  after  her  decease,  for  the  use  and  benefit  of  her  issue.  She 
and  after^her^'  married  without  the  consent  of  the  trustees,  and  they,  in 
death,  for  the    pursuance  of  the  power  in  the  will,  conveyed  the  premises  to 

use  and  benefit  ^  .  *,  ^^i.i  «   <■•« 

of  her  issue.  two  other  trustces,  m  trust  for  her  during  her  natural  lire, 
no *cMWren^S  ^^^  ^^^  ^^^  decease,  for  the  use  and  benefit  of  all  and  every 
her  first  hus-     her  child  and  children. 

band,  she  has 

only  a  right  for  her  life,  for  the  issue  by  any  husband  are  provided  for  by  the  settlement. 

Her  first  husband  died,  and  had  no  issue  by  her ;  she  mar- 
ried the  present  plaintiff,  and  they  brought  their  bill  against 
the  defendant,  who  was  the  surviving  executor  of  -  the  sur- 
viving trustee,  to  have  him  join  in  a  sale  of  the  trust  estate^ 
suggesting  that  the  intent  of  the  will  was,  for  providing 
for  the  is^ue  by  the  first  husband  only,  and  he  dying  with- 
out issue,  she  had  now  an  absolute  right  and  title  to  the 
premises. 

It  was  decreed  she  had  only  a  right  for  her  life,  for  she 
might  have  issue  by  any  husband,  who  are  provided  for  by 
the  settlement,  and  would  take  by  purchase. 

The  bill  was  dismissed. 


(1)  This  case  is  taken  from  Atkyn$.  It  does  not  appear  in  Lord  Ilardwicke^s 
Note-book 
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FRY  V.  WOOD.  (1) 

Agreed  in  this  case  where  a  person  has  been  examined  in  ^  Atk.445. 
Chancery,  that  in  a  cause  at  law  between  the  same  parties,  ^^^"^  VPf"" 
lis  depositions  may  b^  used  in  evidence,  if  it  can  be  proved  examined  here, 
that  the  witness  is  dead ;  (2)  or  by  reason  of  sickness,  (3)  &c.  ma/^^*id  at 
is  not  able  to  attend,  or  that  he  is  out 'of  the  kingdom,  or  i*^  between 
otherwise  not  amenable  to  the  process  of  the  Court.  (4)  ties. 

(1)  This  case  is  taken  from  Atkyns.  283.  Kersman  v.  Crooke^  Trial  at 
It  does  not  appear  in  Lord  Ilardzsicke^s  Bar,  2  Lord  Raymond,  1 166.  Jones  v. 
>'otf>book  Jones  J  1  Cox's  Ca.  184. 

(2)  See  Coker  v.  Farewell^  2  P.  (4)  Lord  Aliham  v.  Earl  of  An- 
Wns.  563.     Bull.  N.  P.  239.  glesey^  Trial  at  Bar,  K.  B.  Gilb.  £q. 

(5)  So  LutterellY.  Reynell,  1  Mod.     Ca.  16.  18. 


ANONYMOUS.  (1) 


Lord  Hardwicke  said,  where  there  has  been  an  order  that  a  ^  ^^^'  ^' 
cause  should  stand  over  indefinitely ;    it  does  not  imply  that  ca"  seto^tand 
the  cause  is  put  ofiF  only  to  the  next  term.  ow  indcfi- 

^  ^  nitely,  docs  not 

imply  that  it  is  only  put  oflf  to  the  next  tenn. 

(1)  This  case  is  taken  from  Atkyns.     It  is  not  to  be  found  in  Lord  Hard' 
fBteke's  Note-book 
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NANCY  SMITH Plaintiff; 

and 
JAMES  DOWNING    ......    Defendam 


June^5thj  1737. 
(2)  Ptfticuitf  This  case  came  on  by  Appeal  from  .a  Decree  of  the  3 

acU  of  ex-  ^  .  -      T»  11 

cetsive  drink-     Of  tne  JlOllB. 

SS^^tingt!^  The  plaintiff  claimed  the  property  in  question  as  1 
conreyance       law  to  her  mother. 

not  a  flomcient 

ground  to  set  aside  a  conveyance;  nor  inadequacy  of  |nrice  alone  (3),  where  then 
mad,  especially  where  the  person  claiming  against  the  conveyance  has  idlowed  fifteen  ] 
elapse  without  taking  any  step. 


(1)  This  case  is  taken  from  Lord 
Hardwicke*8  Note-book. 

(2)  Intoxication  alone  is  not  a  suf- 
ficient ground  for  setting  aside  a  deed 
or  agreement,  Cory  v.  Cory^  1  Yes. 
19.  Cooke  V.  Clayworthj  18  Yes.  15. 
Secua  if  through  the  management  or 
contrivance  of  him  who  gained  the 
deed,  the  party  from  whom  such  deed 
has  been  gained,  was  drawn  in  to 
drink ;  Johnson  v.  Mediicoti^  by  Sir 
J.Jekyll^  May  39,  1734,  3  P.  Wms. 
130. ;  or  where  there  is  that  extreme 
intoxication  which  deprives  a  man  of  his 
reason,  dictum  by  Sir  William  Granty 
in  Cooke  v.  Clay  worthy  18  Ves.  12. 

(3)  Mere  inadequacy  of  price  is  not 
a  ground  for  setting  aside  an  agree- 
ment, see  Mortimer  v.  Capper ^  1 
Brown's  Rep.  157.  Griffith  v.  %)rat' 
le^y  1  Chan.  Rep.  382.  Moth  v. 
Attwoodj  5  Ves.  845.  Low  v.  Bar- 
chardy  8  Yes.  133.  Burrows  v. 
Locky  10  Yes.  474 ,  unless  the  inac- 
curacy is  so  gross  as  to  shock  the  consci- 
ence of  any  man  who  heard  the  terms, 
Heathcote  v.  Paignon^  2  Bro.  Ch.  Ca. 
167,  and  Gibson  v.  Jei/es,  6  Yes.  272; 
or  where  it  is  so  gross,  as  to  be  conclu- 
sive evidence  of  fraud,  Coles  v.  3Vc- 


cothickj  9  Yes.  246.  Lowth 
Lowther^  13  Yes.  103. ;  or  w 
is  such  as  to  satisfy  the  com 
of  the  court  by  the  amount  of 
adequacy  that  there  must  hav< 
imposition  or  that  species  of 
sure  upon  distress  which  in  thi 
of  the  court  amounts  to  oppr 
diet,  per  Lord  Eldon,  Under 
Horwoodj  10  Yes.  209.  Whal 
constitute  that  inadequacy  from 
fraud,  imposition,  or  oppressioi 
be  inferred  has  never  been  d 
In  Heathcote  v.  Paignon^  2  £ 
Rep.  166.,  an  annuity  purchasec 
life  of  30  for  four  years  pu 
was  considered  to  afford  evide 
fraud.  But  this  decision  has  bee 
approved  of  by  Lord  Eldon, 
Redesdale,  and  by  Lord  Tt 
himself,  and  is  not  considered 
authority.  See  the  note  to  Ver 
Winstanleyy  2  Sch.  &  Lef.  Re] 
Gibson  v.  Jeyes^  6  Yes.  274. 
V.  Barchardy  8  Yes.  137.  In 
mer  v.  Ct^per^  1  Brown's  Rep 
Lord  Thurlow  mentions  a  case 
the  consideration  was  only  one  U 
the  value,  and  yet  a  specific  p< 
ance  was  decreed. 
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ITic  defendant  by  way  of  defence  insisted :—  Smith 

1st  That  the  plaintiff  was  illegitimate.  v. 

Sadly.  That  the  premises  were  conveyed  to  the  defendant    Dowking. 
If  mj  of  mortgage  in  1713,  and  that  in  1714,  the  equity 
d  redemption  was  absolutely  released  to  him  subject  to  an 
anility  of  10/.  per  atmutn  to  the  plaintiff. 

Hie  supposed  marriage  between  the  plaintiff's  father 
ad  mother  was  said  to  have  taken  place  in  1697. 
By  deed  of  20th  March,  1703,  the  premises  in  question 
wot  Tested  in  trustees,  in  trust  for  the  separate  use  of 
Jfay  Pearson  the  plaintiff's  mother  for  her  life  remainder 
torach  uses  as  she  shoidd  by  deed  or  will  appoint. 

JMay  Pearson,  upon  the  death  of  Henry  Pearson  mar- 
mi  Lewis  Mice,  and  by  deed  of  13  January,  1713,  mort- 
iced the  premises  to  the  defendant  for  1000  years  to 
■core  300/.  which  he  had  lent  to  her,  and  the  receipt  of 
vUdi  was  thereby  acknowledged. 

May  Pearson^  otherwise  Rice,  by  will  of  20  March, 
171^  gi^es  the  premises  to  the  defendant  and  his  heirs, 
■i  dedares  her  will  to  be  that  he  should  pay  to  the  plain- 
II  by  the  appellation  of  ^^  her  god-daughter''  10/.  per  oti- 
during  her  life,  and  directs  her  trustees  to  convey  the 
to  the  defendant  and  his  heirs. 
'%deed  of  14th  August,  1714,  Mary  Pearson  otherwise 
tk,  after  reciting  that  the  mortgage  term  was  forfeited  to 
iedefiendant,  and  that  a  further  sum  of  300/.  had  been  ad« 
the  receipt  of  which  was  thereby  acknowledged, 
Ik  aid  her  trustee  grant  and  confirm  the  premises  to  new 
for  100  years,  reminder  to  the  defendant  and  lis 
The  trust  of  the  term  of  100  years,  was  declared  to 
kiD  wcnre  60/.  per  annum  to  Mary  Pearson  for  her  life, 
Ml  the  residue  to  the  defendant,  and  after  her  death  to  se- 
OR  the  annuity  of  10/.  per  annum  to  the  plaintiff. 
Mary  Pearson  died  on  the  28th  of  November,  1714. 
By  deed  of  20  January,  1714,  reciting  Mary  Pearson's 
vB,  her  trustees  in  pursuance  of  the  trusts  thereof  convey 
tte  premises  in  trust  for  the  defendant,  subject  to  the  an- 
Mttyof  10/.  per  annum. 

On  bdialf  of  the  plaintiff,  evidence  of  her  legitimacy  was 

liinced,  but  it  appeared  upon  examination  in  the  parish 

ikie  the  marriage  between  her  father  and   mother  was 

^iM  to  have  taken  place,  that  the  register  for  that  year 

*te  not  to  be  found.    In  order  to  invalidate  the  convey- 

•  Wttes  under  which  the  defendant  held,  evidence  was  ad- 
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vanced  to  shew  that  the  estate  at  the  time  Mary  Pemrmm 
V,  came  into  possession  of  it  was  worth  200/.  per  annumy  and 

DowNxvo.  fj^  ^g  i^y  immoderate  drinking  had  so  much  impaired  and 
weakened  her  understanding,  as  to  become  incapid>le  of 
managing  her  affairs,  and  that  about  six  weeks  before  her 
death,  she  went  and  lived  with  the  defendant. 

Mr.  Faxafcerley  and  Mr.  Yate,  for  the  plaintiff,  contended 
that  the  plaintiff's  legitimacy  was  established  by  the  evi- 
dence, and  that  the  conveyances  to  the  defendant  were  void 
for  fraud  and  imposition.  That  by  the  deed  of  January,  1714^ 
he  took  a  conveyance  from  the  trustees  in  pursuance  of  the. 
will,  without  relying  upon  his  title  as  a  purchaser. 

Mr.  Atiamty-Qeneral  and  Mr.  Browne,  for  the  defendant^ 
contended  that  the  plaintiff's  legitimacy  was  not  established*. 
That  the  defendant's  title  was  secured  by  a  fine  levied  in 
Trinity  Term,  1714,  by  Mary  Pearson,  of  which  the  deed 
of  14  August,  1714,  was  a  declaration  of  uses.  Tliat  whero 
a  feme  covert  levies  a  fine  without  her  husband,  no  one  but 
her  husband  can  ever  avoid  it.  That  there  is  no  proof  of 
Mary  Pearson's  incompetency,  or  of  any  fraud.  That  ft 
valuable  consideration  was  given  for  the  conveyances,  whidi 
is  acknowledged  by  the  deeds  themselves.  That  Mary 
Pearson  did  not  come  to  live  with  the  defendant  until  after 
the  deeds  were  executed,  and  that  the  plaintiff  had  con- 
tinued to  receive  her  annuity  until  the  year  1733,  when  the 
bill  was  filed. 
Jane  24,  1737.      LoRD  CHANCELLOR. — ^Therc  are  two   questions  in  this- 

case ;  1st,  Whether  the  plaintiff  has  made  out  her  legal  title 
as  heir  at  law;  and,  2dly,  If  she  has,  whether  there  are 
equitable  grounds  to  set  aside  the  conveyances  under  which 
the  defendant  claims. 

The  first  question  depends  upon  the  plaintiff's  legitimacy ; 
but  it  is  unnecessary  to  examine  the  evidence  upon  that 
point,  because  the  legal  title  has  been  shewn  to  be  in  the 
defendant,  and  I  do  not  find  any  grounds  of  equity  to  set 
aside  those  conveyances,  and  to  take  that  legal  title  from 
him. 

9 

It  is  said  that  these  conveyances  were  fraudulently  ob- 
tained, but  there  is  no  proof  of  actual  fraud  or  imposition. 
It  is,  however,  contended  that  sufficient  grounds  for  relief 
e;xist  in  the  circumstances  arising  out  of  the  condition  of  the 
parties,  and  of  the  deeds  executed  between  them ;  and,  first* 
the  evidence  of  Mary  Pearson  having  been  addicted  to 
drinking  is  relied  upon,  but  particular  acts  of  excessive 
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iaiaDg  are  not  sufficient ;  and  if  the  excess  was  so  great       Siotr 
II  to  produce  actual  imbecility,  the  case  is  open  at  law.  ^     ^* 

9dl^^  It  is  said  that  Mary  Pearson  was  actually  in  the 
pmier  of  the  defendant^  and  that  this  is  to  be  inferred  from 
kr  miding  in  his  house ;  but  by  the  plaintiff  *8  own  eyi« 
kaotf  she  did  not  go  to  reside  with  the  defendant  until  after 
dthe  conveyances  were  executed.  The  defendant's  an- 
IRT  n^  that  H  was  about  August,  which  might  indeed  be 
Wore  the  conveyance  of  the  12th  of  August,  but  must  have 
hn  subsequent  to  the  mortgage,  and  the  wiU,  the  first  of 
ilidi  is  dated  on  the  12th  of  January,  1713,  and  the  latter 
«i  the  20th  of  March,  1713,  at  which  times  it  is  not  pre- 
Jkaded  that  she  resided  with  the  defendant,  and  the  will 
Am  hex  intention,  that  he  should  have  the  estate.  The 
r  kH  pnat  intiated  upon  is,  that  the  consideration  is  inade- 
^■be.  That  alone  would  not  be  a  sufficient  reason  for  me 
li  JBcree  in  favour  of  the  heir  at  law  where  no  fraud  appears: 
kt  consider  what  the  consideration  is ;  the  property  con- 
teof  houses,  the  consideration  was  600/.  in  money,  60if. 

mBmtn,  reserved  to  herself  for  life,  and  10/.  per  annum 
Mhe  plaintiff;  besides  which  it  is  clear  that  she  intended 
Miadfantage  to  the  defendant. 

vMed  to  these  considerations,  is  the  great  length  of  time 
^Uk  the  plainti£F  has  permitted  to  elapse.  The  bill  was 
M  fled  until  fifteen  years  after  the  plaintiff  came  of  age, 
teg  the  whole  of  which  time  she  accepted  her  annuity 
fl-lOLperwmumj  although  she  must  have  known  in  what 
l^ft  Alt  received  it.  I  am  therefore  of  opinion,  that  the 
must  be  affirmed.  (1) 


(1)  Reg.  Lib.  B.  1736.  fol.  403. 
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Humphreys  survive  to  the  husband,  and  go  in  equity  to  his  representi 

V*  tive,  and  not  to  the  administrator  de  bonis  non  of  the  unfc 

3uLLKif.      ^j^^  jg  ^j^iy  ^  trustee  for  the  other;   and  therefore  tb 

plaintiff's  bringing  this  bill  is  a  breach  of  trust,  and  I  di» 
miss  it  with  costs,  and  decree  accordingly. 

For  the  plaintiff  was  cited  Burnet  v.  Kinnaston.  (I)   Anc 
for  the  defendants,  Huntley  v.  Chriffith.i^) 


(1)  P.  in  Chan.  118,  and  in  2  Vera.  401.  (2)  Mo.  452. 


POWELL^  senior  and  junior Plaintiffi$(I) 

and 

JOHN  MONNIER,  deceased,  the  original)  V 

defendant,  ELIZABETH  MONNIER,  hisC  Defendant  ^^1 
Widow  and  Executrix,  by  bill  of  revivor^ 


May  18,  1737 

lAtk.611.  Thb  plaintiffs,  who  were  partners,  received  a  bill  of 
change  from  Charles  Newburgh^  dated  the  3rd  of 
1731,  drawn  by  him  on  John  Monnier,  in  these 
**  Thirty  days  after  date,  pay  to  Messrs.  Peter  Powell 
Son,  or  Order,  50/.,  value  received."  This  bilji  was  ii 
by  the  plaintiffis,  and  negociated  by  several  persons ;  on 
16th  of  jipril  it  came  into  the  custody  of  LavingUm 
Paulj  of  ExetcTy  merchants,  who  sent  up  to  Monniier 
bill  of  exchange;  he  received  it,  he  then  kept  it  for 
days  before  the  same  became  due,  without  making  any  oW 
jection,  and,  whilst  he  had  it  in  his  hands,  wrote  on  the  M 
side  of  the  top  thereof.  No.  84,  and  at  the  bottom  the  fith  v 
May,  which  the  plaintiffs  charged  was  the  private  maikH 
number  of  bills  by  him  accepted,  and  intended  to  be 
Upon  the  Gth  of  May,  the  day.  on  which  the  bill  was 
able,  Monnier  sent  it  back  to  LavingUm  and  Paul^  and 
fused  to  accept  it,  or  allow  it  as  so  much  received  by 
on  their  account;  whereupon  Lavington  and  Paul 

(1)  This  cafe  is  taken  from  Jtkynsy  with  some  additions  to  the  statemilkM 
the  case  and  the  arguments  of  counsel  from  Lord  Hardwicke^s  Note-koolu   '.>  '9^ 
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ttd  reeeived  the  50/.  of  the  plaintifiEs^  who  can  have  no  sa-      Powell 
tii&ction  against  Netvburghy  he  having  become  a  bankrupt  ^- 

and  insolvent,  before  the  return  of  the  bill.  Monniee. 

The  bill  is  therefore  brought  for  50/.  with  interest  due 
thereon ;  AJonnier  died  after  putting  In  his  answer,  and  the 
Cttue  hap  been  revived  against  his  executrix. 

It  was  admitted,  that  Newburgh  acquainted  Monnier  by 
letter,  of  his  having  drawn  the  50/.  bill,  and  desiring  him  to 
accept  and  pay  the  same;  to  which  Monnier  on  the  ISth  of 
i^ril  wrote  a  letter  in  answer,  stating  that  the  50/.  bill 
should  be  duly  honoured,  and  placed  to  his  debit :  but  Mon^ 
wkr  by  his  answer,  stated  that  he  wrote  such  letter  in  de- 
pendence of  Netoburgh's  making  due  remittances  to  answer 
Us  drafts,  and  that  he  returned  the  50/.  bill  because  New^ 
krgh  did  not  remit  any  effects  to  answer  the  same. 

The  Atiomey 'General  insisted  for  the  plaintiffs,  that  if 
Mmnier  had  not  intended  to  accept  and  pay  the  bill,  he 
ihoald,  according  to  the  custom  of  merchants,  have  returned 
tie  lame  immediately  to  Lavington  and  Pauly  whereby  the 
|)ttnti£EB  might  have  got  the  50/.  from  Newburgh,  who  was 
tkn,  and  several  days  after,  in  good  credit,  and  particularly 
Mauch  credit  with  the  defendant,  that,  after  the  plaintiff's 
B  came  to  his  hands,  Newburgh  drew  another  bill  of  ex- 
imge  on  him  for  18/.  three  days  after  date,  which  was 
kif  paid*  Evidence  of  merchants  was  adduced  to  shew 
ttit  hj  the  custom  of  trade,  the  keeping  of  a  bill  by  one  on 
vhom  it  is  drawn,  without  refusing  to  accept  it,  amounts  to  ^ 
9i  acceptance. 

.  Hie  defendants  proved  that  the  marks  upon  this  bill,  were 
Mde  upon  all  bills  remitted  to  John  Monnier,  whether  he 
Hieoded  to  accept  them  or  not,  and  that  the  mode  of  ac- 
vptance  was  by  writing  J.  M. 

Ur*  Fazakerley,  who  was  counsel  for  the  defendant,  in-  If  this  Conrt 
■rted,  that  the  suit  here  ought  not  to  be  proceeded  upon  where  it  u  a 
IB?  fioirther,  but  should  go  off  to  a  trial  at  law.  as  it  is  a  'f ^**  demand, 

__*    ...  they  must 

We  legal  question.  judge  npon  the 

JLoED  Chancellor.— If  Monnier  had  been  living,  I  should  (o^^c'h'Se"* 
km  been  of  opinion,  that  the  bill  ought  to  have  been  dis-  mand. 
;  but  now  he  is  dead,  and  the  suit  is  revived  against 

Xtrix,  notwithstanding  it  is  a  legal  question,  the 
may  bring  their  biU,  and  by  praying  satisfaction 
of  iuiets,  and  a  discovery  of  assets,  it  is  made  a  case, 
^  which  this  Court  takes  cognizance,  and  if  they  retain 
^  iplwre  it  18  a  l^pd  demand^  they  must  judge  upon  the 
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Humphreys  survive  to  the  husband,  and  go  in  equity  to  his  representtr 

V'  tive,  and  not  to  the  administrator  de  bonis  non  of  the  wife 

3uLLKif.      ^jj^  jg   Qj^ly  ^  trustee  for  the  other;   and  therefore  thi 

plaintiflF's  bringing  this  bill  is  a  breach  of  trust,  and  I  di«- 
miss  it  with  costs,  and  decree  accordingly. 

For  the  plaintiflF  was  cited  Burnet  v.  Kinnastan.  (I)   And 
for  the  defendants,  Huntley  v.  OriJ^th.{2) 


(1)  F.  in  Chan,  118,  and  in  2  Vera.  401.  (2)  Mo.  452. 


POWELL,  senior  and  junior PIaintiffi;(I) 

and 

JOHN  MONNIER,  deceased,  the  originals  V 

defendant,  ELIZABETH  MONNIER,  hisC  Defendant  'Jj 
Widow  and  Executrix,  by  bill  of  revivor^  ^ 


May  18,  1737  J 

lAtk.611.  Thb  plaintiSis,  who  were  partners,  received  a  bill  of 
change  from  Charles  Newburgh^  dated  the  3rd  of 
1731,  drawn  by  him  on  John  Monnier,  in  these 
**  Thirty  days  after  date,  pay  to  Messrs.  Peter  Powett 
Son,  or  Order,  50/.,  value  received."  This  bilj  was  im 
by  the  plaintiffis,  and  negociated  by  several  persons ;  on 
16th  of  jipril  it  came  into  the  custody  of  Lavington 
Paulj  of  Exeter  J  merchants,  who  sent  up  to  Monnier 
bill  of  exchange;  he  received  it,  he  then  kept  it  for 
days  before  the  same  became  due,  without  making  any  d^ 
jection,  and,  whilst  he  had  it  in  his  hands,  wrote  on  the  kC 
aide  of  the  top  thereof.  No.  84,  and  at  the  bottom  the  fith 
May,  which  the  plaintiffs  charged  was  the  private  mark' 
number  of  bills  by  him  accepted,  and  intended  to  be  pdl^ 
Upon  the  Gth  of  May,  the  day.  on  which  the  bill  was  j/K^ 
able,  Monnier  sent  it  back  to  Lavington  and  Paul,  and  iriC 
fused  to  accept  it,  or  allow  it  as  so  much  received 
on  their  account;  whereupon  Lavington  and  Paul 

(1)  This  cafe  is  taken  from  Atkyns^  with  some  additions  to  the  statemMit 
the  case  and  the  arguments  of  counsel  from  Lord  HardmkM$  Note-bp(db*    *  '^ 
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ittd  reeeived  the  50/.  of  the  plaintiffs^  who  can  have  no  sa-      Powell 
tiibction  against  Neivburgh,  he  having  become  a  bankrupt  ^' 

and  insolvent,  before  the  return  of  the  bill.  Monniee. 

The  bill  is  therefore  brought  for  50/.  with  interest  due 
tbereon ;  Alonnier  died  after  putting  In  his  answer,  and  the 
Cttue  hi^  been  revived  against  his  executrix. 

It  was  admitted,  that  Newburgh  acquainted  Monnier  by 
letter,  of  his  having  drawn  the  50/.  bill,  and  desiring  him  to 
accept  and  pay  the  same ;  to  which  Monnier  on  the  ISth  of 
April  wrote  a  letter  in  answer,  stating  that  the  50/.  bill 
durald  be  duly  honoured,  and  placed  to  his  debit :  but  Mon^ 
wkr  by  his  answer,  stated  that  he  wrote  such  letter  in  de- 
pendence of  Netoburgh'^  making  due  remittances  to  answer 
Us  drafts,  and  that  he  returned  the  50/.  bill  because  New- 
kffgk  did  not  remit  any  effects  to  answer  the  same. 

He  AUomey 'General  insisted  for  the  plaintiffs,  that  if 
Maimer  had  not  intended  to  accept  and  pay  the  bill,  he 
Aoold,  according  to  the  custom  of  merchants,  have  returned 
tie  lame  immediately  to  Lavington  and  Paul,  whereby  the 
lUntiffiB  might  have  got  the  50/.  from  Newburgh,  who  was 
tkn,  and  several  days  after,  in  good  credit,  and  particularly 
iinch  credit  with  the  defendant,  that,  after  the  plaintiff's 
B  came  to  his  hands,  Newburgh  drew  another  bill  of  ex- 
d^ge  on  him  for  18/.  three  days  after  date,  which  was 
^  paid*  Evidence  of  merchants  was  adduced  to  shew 
ttitby  the  custom  of  trade,  the  keeping  of  a  bill  by  one  on 
Vkom  it  is  drawn,  without  refusing  to  accept  it,  amounts  to  * 
H  acceptance. 

.  Hie  defendants  proved  that  the  marks  upon  this  bill,  were 
■ade  upon  all  bills  remitted  to  John  Monnier,  whether  he 
Btaded  to  accept  them  or  not,  and  that  the  mode  of  ac- 
Cf^ance  was  by  writing  J,  M. 

Ur.  Fazakerley,  who  was  counsel  for  the  defendant,  in-  If  this  Conrt 
riitod,  that  the  suit  here  ought  not  to  be  proceeded  upon  where  it  U  a 
fcf  fiourther,  but  should  go  off  to  a  trial  at  law,  as  it  is  a  'f 8^*  demand, 

,       .  ,  they  mait 

legal  question. 


_  judge  npon  the 

loED  Chancellor.— If  Monnier  had  been  living,  I  should  ["''such  de"* 
hat  been  of  opinion,  that  the  bill  ought  to  have  been  dis-  mand. 
;  but  now  he  is  dead,  and  the  suit  is  revived  against 
;,  notwithstanding  it  is  a  legal  question,  the 
may  bring  their  bill,  and  by  praying  satisfaction 
Ht  of  asaets,  and  a  discovery  of  assets,  it  is  made  a  case, 
ll  vhidi  this  Court  takes  cognizance,  and  if  they^  retain 
^^  jAnat  it  18  a  l^;al  demand^  they  must  judge  upon  the 
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For  these  reasons,  and  to  avoid  unnecessary  expense  and 
vexation,  I  shall  take  a  shorter  period  and  borrow  the  rule 
of  the  statute  of  limitations.  I  would  not  however  be  un- 
derstood to  lay  it  down  that  the  statute  of  limitations  is  a 
bar  to  a  charity  or  a  trust.  Certainly  not,  but  in  these  cases 
the  court  must  exercise  a  discretion ;  and  this  is  more  ne-> 
cessary  to  be  done  in  regard  to  these  changeable  bodies  than 
in  any  other  cases,  and  I  think  it  right  to  make  the  rule  of 
the  statute  of  limitations,  the  measure  of  my  discretion  in  thk 
case  :  with  regard  to  Sir  Thomas  White's  charity  some  en* 
quiries  must  be  made. 

Decree.  As  to  the  account  and  relief  demanded  touchiiif 
the  premises  granted  by  th^  letters  patent  of  king  Philip  and- 
queen  Mary,  let  the  information  be  dismissed. 

As  to  die  estate  granted  by  the  letters  patent  of  kii^ 
Henry  8.  and  any  houses  or  lands  purchased  by  the  corponii>^ 
lion  with  any  part  of  the  rents  and  profits  of  that  estate^  JL 
declare  that  the  rents  and  profits  thereof  ought  to  be  dii^ 
posed  of  and  applied  to  the  charitable  and  good  uses 
tioned  in  the  decree  of  17  July,  13  Car,  1.  and  to  be 
counted  for  according  to  the  directions  of  that  decree,  aiuAj 
that  the  accounts  insisted  upon  by  the  defendants  in  thete 
plea  and  answer  have  not  been  passed  pursuant  thereto.     .^ 

But  in  regard  to  many  circumstances  appearing  in  thiKl 
cause,  and  in  order  to  prevent  fruitless  expense  and  litigatiottfl 
between  the  parties,  I  do  not  think  fit  to  direct  an  aocomifeil 
so  far  backwards  as  is  sought  by  the  information ;  and  there- 
fore decree  that  the  defendants  do  account  before  the 
for  the  rents  and  profits  oif  the  said  charity  estate  since 
first  day  of  December,  1727^  six  years  before  the 
mation  filed. 

Let  the  Master  enquire  what  mortgages  have  been  mi 
or  suffered  to  be  subsisting  on  the  charity-estate  during 
period  of  time,  and  what  was  the  consideration  of 
mortgages,  and  how  the  money  borrowed  was  applied, 
whether  the  same  or  any  part  thereof  hath  been  paid 
and  out  of  what  fiind,  and  what  sum  of  money  now  re: 
due  and  unsatisfied  on  any  such  mortgage  or  mortgages. 

Let  the  Master  also  enquire  whether  the  salary  of 
mayor  or  any  other  officer  of  the  corporation  hath 
augmented  out  of  the  rents  and  profits  of  the  charity  es 
and  state  the  same  to  the  court. 

Let  the  Master  also  enquire  and  certify  which  of  the  dfl>»jj 
fendants  were  mayor  or  aldermen  of  the  said  corpoiatiflii^ 


infc 
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during  any  and  which  of  the  years,  for  which  the  said  ac-   Attorney- 
coont  is  directed,  and  what  other  persons  have  been  mayors     General 
or  aldermen  during  any  and  which  of  the  said  years. 

If  any  balance  of  the  rents  and  profits  of  the  charity  es- 
tate shall  be  found  in  the  hands  of  any  of  the  defendants, 
■applied  to  the  purposes  mentioned  in  the  said  decree, 
kt  the  Blaster  examine  and  certify  in  what  manner  the  same 
aiy  be  best  applied  for  the  benefit  of  the  charity,  and  all 
prtiet  are  at  liberty  to  lay  proposals  before  him  for  that 
purpose. 

As  to  the  management  of  the  said  charity  for  the  future, 
kt  the  Master  examine  and  certify  whether  any  and  what 
ngmentations  are  proper  to  be  nvide  of  the  particular  an- 
Mnl  stipends  directed  to  be  paid  by  the  said  decree,  and 
vbk  surplus  will  remain  of  the  annual  produce  of  the  said 
ifarity  estate  after  such  augmentations  made,  and  let  all 
(irties  be  at  liberty  to  lay  proposals  before  him  for  this 
prpose. 
And  I  do  farther  order  that  a  particular  account  of  the 
Miod  profits  of  the  said  charity  estates  distinct  from 
•fcr  revenues  of  the   said  corporation   be   made  up  and 
|M  annually  according  to    the   directions   of  the  said 
"(K»  and   that  at  the  respective  times  of  passing  such 
^■1  accounts,  a  copy  of  the  said  decree  be  laid  before  and 
■i  iver  to  the  two  justices  of  the  peace  who  shall  respec- 
Mf  pass  the  same. 

As  to  Sir  Thomas  White's  charity — Decree  that  the  same 
k established  according  to  the  intent  of  the  donor  declared 
[jitbedeed  of  the  6th  of 'July,  5th  Edw.  6.  and  that  the 
take  an  account  how  much  money  arising  from  that 
■ity  was  on  the  first  day  of  November,  1727>  in  the 
or  eubtody  of,  and  what  sums  have  been  since  re- 
by,  the  said  corporation  or  of  any  of  the  defendants 
'•rof  any  other  person  for  their  or  any  of  their  use  or  by 
ilbcir  or  any  of  their  order  or  authority  and  how  the  same 
Ittk  been  disposed  of.  And  how  i^uch  money  arising  from 
Iht  charity  is  now  standing  out  on  loans  and  to  what 
pcnoiw^  and  whether  such  persons  are  qualified  to  enjoy  the 
tee  according  to  the  directions  of  the  deed  of  the  6th  of 
My,  5tli  Edw.  6.  and  the  intention  of  the  donor,  and  let 
le  aecnritiea  for  the  same  be  brought  before  the  said  Mas- 
Br;  and  if  any  part  of  such  money  shall  appear  to  be 
iHiding  out  on  loans  not  pursuant  to  the  directions  of  the 
itf  deed,  or  is  on  any  other  account  fit  to  be  called  in  let 


Mied 
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For  these  reasons,  and  to  avoid  unnecessary  expense  and- 
vexation,  I  shall  take  a  shorter  period  and  borrow  the  rule 
of  the  statute  of  limitations.  I  would  not  however  be  un- 
derstood to  lay  it  down  that  the  statute  of  limitations  is  a 
bar  to  a  charity  or  a  trust.  Certainly  not,  but  in  these  cases 
the  court  must  exercise  a  discretion  ;  and  this  is  more  ne^ 
cessary  to  be  done  in  regard  to  these  changeable  bodies  than 
in  any  other  cases,  and  I  think  it  right  to  make  the  rule  of 
the  statute  of  limitations,  the  measure  of  my  discretion  in  thii 
case  2  with  regard  to  Sir  Thomas  TFhite's  charity  some  en-^ 
quiries  must  be  made. 

Decree.  As  to  the  account  and  relief  demanded  touching 
the  premises  granted  by  th^  letters  patent  of  king  Philip  and 
queen  Mary,  let  the  information  be  dismissed. 

As  to  tJiie  estate  granted  by  the  letters  patent  of  \aag 
Henry  8.  and  any  houses  or  lands  purchased  by  the  corpon-* 
lion  with  any  part  of  the  rents  and  profits  of  that  estate,  L 
declare  that  the  rents  and  profits  thereof  ought  to  be  dit-' . 
posed  of  and  applied  to  the  charitable  and  good  uses  nien* 
iioned  in  the  decree  of  VJ  July,  13  Car.  1.  and  to  be  ae<-^ 
counted  for  according  to  the  directions  of  that  decree,  anA  ^ 
that  the  accounts  insisted  upon  by  the  defendants  in  their  i 
plea  and  answer  have  not  been  passed  pursuant  thereto. 

But  in  regard  to  many  circumstances  appearing  in  tiiHVx 
cause,  and  in  order  to  prevent  fruitless  expense  and  litigatum^ 
between  the  parties,  I  do  not  think  fit  to  direct  an  accoaa% ' 
so  far  backwards  as  is  sought  by  the  information ;  and  there-- 
fore  decree  that  the  defendants  do  account  before  the  Master- 
for  the  rents  and  profits  oif  the  said  charity  estate  since  the.: 
first  day  of  December,  YJ^j  six  years  before  the  infor*'-^ 
mation  filed.  *  : 

Let  the  Master  enquire  what  mortgages  have  been  mad€^ 
or  suffered  to  be  subsisting  on  the  charity-estate  during  thali^ 
period  of  time,  and  what  was  the  consideration  of  socklS 
mortgages,  and  how  the  money  borrowed  was  applied,  aoi^ 
whether  the  same  or  any  part  thereof  hath  been  paid 
and  out  of  what  fiind,  and  what  sum  of  money  now  rei 
due  and  imsatisfied  on  any  such  mortgage  or  mortgages. 

Let  the  Master  also  enquire  whether  the  salary  of  tte.^ 
mayor  or  any  other  officer  of  the  corporation  hs^ 
augmented  out  of  the  rents  and  profits  of  the  charity  estat^^ 
and  state  the  same  to  the  court. 

Let  the  Master  also  enquire  and  certify  which  of  the  do>^ 
fendants  were  mayor  or  aldermen  of  the  said  corporataoi,^ 
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during  may  and  which  of  the  years,  for  which  the  said  ac-   Attorney- 
eniDt  is  directed,  and  what  other  persons  have  been  mayors     Gbneeal 

V. 


or  aldermen  during  any  and  which  of  the  said  years. 

If  any  balance  of  the  rents  and  profits  of  the  charity  es- 
tate ahall  be  found  in  the  hands  of  any  of  the  defendants, 
anapplied  to  the  purposes  mentioned  in  the  said  decree, 
kt  the  Master  examine  and  certify  in  what  manner  the  same 
nay  be  best  applied  for  the  benefit  of  the  charity,  and  all 
farties  are  at  liberty  to  lay  proposals  before  him  for  that 
purpose. 

As  to  the  management  of  the  said  charity  for  the  future, 

kt  the  Master  examine  and  certify  whether  any  and  what 

angmentations  are  proper  to  be  made  of  the  particular  an- 

Biud  stipends  directed  to  be  paid  by  the   said  decree,  and 

idttt  lurplus  will  remain  of  the  annual  produce  of  the  said 

cbrity  estate  after  such  augmentations  made,  and  let  all 

intki  be  at  liberty  to  lay  proposals  before  him  for  this 

fvpose. 

And  I  do  farther  order  that  a  particular  account  of  the 

Ml  and  profits  of  the  said  charity  estates  distinct  from 

•fter  revenues  of  the   said  corporation   be   made  up  and 

IMd  annually  according  to    the   directions   of  the  said 

■OK,  and   that  at  the  respective  times  of  passing  such 

*ial  accounts,  a  copy  of  the  said  decree  be  laid  before  and 

^  «Ter  to  the  two  justices  of  the  peace  who  shall  respec- 

Mf  pass  the  same. 

^  to  Sir  Thomas  White's  charity — Decree  that  the  same 
"C^lished  according  to  the  intent  of  the  donor  declared 
■the  deed  of  the  6th  of  •July,  5th  Edw.  6.  and  that  the 
1*>kr  take  an  account  how  much  money  arising  from  that 
was  on  the  first  day  of  November,  1727>  in  the 
■«k  or  custody  of,  and  what  sums  have  been  since  re- 
wd  by,  the  ssdd  corporation  or  of  any  of  the  defendants 
*rf  any  other  person  for  their  or  any  of  their  use  or  by 
■ioranyof  their  order  or  authority  and  how  the  same 
*^been  disposed  of.  And  how  i^uch  money  arising  from 
charity  is  now  standing  out  on  loans  and  to  what 
i,  and  whether  such  persons  are  qualified  to  enjoy  the 
according  to  the  directions  of  the  deed  of  the  6th  of 
5th  Edw.  6.  and  the  intention  of  the  donor,  and  let 
securities  for  the  same  be  brought  before  the  said  Mas- 
to;  and  if  any  part  of  such  money  shall  appear  to  be 
ADfing  out  on  loans  not  pursuant  to  the  directions  of  the 
■U  deed,  or  ia  on  any  other  account  fit  to  be  called  in  let 
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The    ATTORNEY-GENERAL    at    the^ 
RELATION  of  the  CHURCH  WAR- 
DENS    and     OVERSEERS    of    the 
POOR  of  the  Parish  of  KNOWLE,  in 
the  County  of  WARWICK  .... 

and 

EDWARD    MOOR,   THOMAS   TOW-^ 
LING,  WILUAM  BRADLEY,  JOHN 
WHEELER,  SARAH  LOGGEN,  JO- 
SIAH  OSBORNE,  and  REBECCA  his 

Wife 

J 


f  Plaintil 


}  Defenc 


July  13lh,  1737. 

TAomat  Hot-     Thb  object  of  this  information  was  to  obtain  the 
will,  directs      certtun  charitable  bequests,  given  by  the  will  of 

by  his  executrix,  and  after  charging  his  red  estate  with  4/.  per  annuniy  for  providi 
poor  persons,  he  .gives,  incase  his  daughter  shall  have  no  issue,  2,000/.  to  trustees,  fc 
purposes,  and  all  the  residue  of  his  estate,  real  and  personal,  he  gives  to  his  du 
appoints  her  sole  executrix.  His  daughter  having  died,  without  having  had  issue, 
that  the  2}000/.  was  not>  but  that  the  debts  were,  a  charge  upon  the  real  estate.(2) 


(1)  This  case  is  taken  from  Lord 
Hardwicke*8  Note-book. 

(2)  Plain  words  are  necessary,  as 
well  to  disinherit  an  heir  as  to  create  a 
charge  upon  real  estate.  Per  Lord 
Macclesfield^  Davis  ▼.  Gardiner^  2 
P.  Wms.  188.  But  introductory  words 
in  a  will  have  been  held  to  charge  an 
estate ;  as  where  a  testator  devises  that 
all  his  debts  shall  be  paid  in  the  first 
placcy  and  devises  his  estates  to  his 
sister,  whom  he  makes  executrix.  Trott 
Y.  Vernon^  Pre.  Ch.  430.  2  Vern.  708. 
Beachcroft  v.  Beach  croft ,  2  Vern.  690. 
King  V.  King  J  3  P.  Wms.  358.  Ilutton 
V.  Nicholly  Ca.  Temp.  Talbot,  110. 
Aubrey  v.  Middleton^  4  Vin.  460. 
pi.  15.  Bench  and  Others  v.  Biles^ 
4  Mad.  Rep.  187.  Leigh  v.  Earl  of 
fVarringtonj  4  Bro.  P.  C.  91.  Lord 
Godolphin  v.  Pinnock^  2  Ves.  272— 
569.  So,  where  a  testator  says,  ^^As 
to  all  roy  worldly  estate,  my  debts  be- 
ing first  satisfied,"  and  then  proceeds 


to  devise  his  real  estate.     He 
gledewj  3  P.  Wms.  91.     JV 
Johnson^    1   Vern.   45.     5^^- 
Findeny  3  Ves.  738.     So,  w 
tator  directs  his  debts  to  be 
and  afterwards  devises  real 
trustees   for  the  use  of  his 
with  power  for  the  trustees 
repair,  and  makes  them  execi 
Hams  V.  Chitty^  3  Ves.  545. 
a  testator,  in  the  introducto 
his  will,  wills  and  directs  tha 
shall  be  paid  and  satisfied, 
wards  devises  real  estate  to  < 
a  limited    purpose   of  raisin 
for  younger  children,  by  sal 
points  them  the  executors  c 
Clifford   and  Others    v.   1 
Others^  6  Mad.  Rep.  33 
a  testator  devises,  that  all  his 
be  paid  by  his  executors^  an 
estate  is  specifically  devised 
who  is  not  an  executor,  tlie  i 
will  not  be  charged  witli  tl 
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ftithe  21 8t  of  August,  1728,  the  testator  made  his  will,  in 

tfcc  following  words :    "  I  will  that  my  debts,  funeral  ex- 

foises,  and  the  sum  of  5/.  to  Joseph  Boston^  of  Balsal 

Srtet,  be  paid  by  my  executriXy  and  within  one   month 

jftermy  decease.     Iteniy  I  will  that  my  executrix,  and  her 

[kin,  shall  yearly  and  every  year  for  ever,  upon  the  2d  of 

[ieptember,  give  to  six  of  the  poorest  and  most  proper  ob- 

of  charity,  within  the  manor  of  Knowle^  that  duly 

the  service  of  the  church,  a  dark  gray  cloth  coat  or 

r.fiB,  of  ten  shillings  price ;  and  I  will  that  4/.  per  annum 

k  diarged  on  the  tenement  at  Knowle  for  that  purpose ; 

'Mifmy  daughter  should  not  have  any  issue,  then  I  give  to 

if  brother,  and  the  minister  of  Knotvle,  for  the  time  bemg, 

hVHW.  in  trust,  for  ever,  that  they  or  their  heirs,  for  ever, 

that  the  interest  of  the  said  2,000/.  be  applied  to  the  best 

Ickirity  they  can  think  upon.    All  the  residue  of  my  estate, 

-Rdand  personal,  goods  and  chattels,  whatsoever,  I  give  to 

[iqr  daughter,  M.  Harborne,  whom  I  make  sole  executrix  of 

fajrwiU." 

Hie  testator  received  the  600/.  agreed  by  the  marriage 


V. 

Moor. 


By  the  marriage  articles  between  the  testator  and  his  late  Attornbt- 
wi^  dated  the  28th  of  January,  1722,  it  was  agreed  that     General 
soot,  part  of  the  wife's  portion,  should  be  laid  out  in  land ; 
aod  that  the  land  should  be  settled  to  the  use  of  the  testator 
fcrlife,  remainder  to  the  wife  for  life,  remainder  to  trustees 
fcr  500  years,  remainder  to  the  heirs  of  the  body  of  the  wife 
tf  the  testator  to  be  begotten,  remainder  to  the  right  heirs 
rftbe  husband.    On  the  29th  of  December,  1726,  the  tes- 
tator surrendered  all  and  every  part  and  parcel  of  his  copy- 
Ud  lands  within  the  manor  of  Knowle^  and  the  reversion 
tiid  reversions  thereof,  to  such  uses  as  he  should  appoint  by 
Ml  last  will,  to  be  executed  in  the  presence  of  three  wit- 


tf  debts.     Powell  v.  Robins^  7  Ves. 

too. 

Whether  it  requires  a  stronger  infer- 
MOe  of  intention  to  charge  real  estates 
vith  legacies  than  debts  seems  doubtful. 

Lord  Alvanley  was  of  opinion,  that  it 
nqdred  stronger  words  to  charge  lands 
^Uk  legacies  than  debts.  Rightly  v. 
EMr/^,  2  Yes.  jun.  3^9. 

Loffd  Loughborough  did  not  know 
iInt  to  sUte  a  difference  between  debts 


and  legacies.  Williams  v.  Chitty^  3 
Yes.  551.  But  Lord  Alvanley^  diiex 
adverting  to  Lord  Loughborough^ s  opi- 
nion, upon  reflection,  remained  of  the 
same  opinion.  Keeling  v.  Browny  5 
Yes.  362. 

In  Bamjield  v.  Bamfieldj  cited  in 
argument,  Lord  Talbot  seems  to  think 
that  there  is  a  difference  between  debts 
and  legacies. 
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Attorney-  articles  of  28  January,  1722^  to  be  laid  out  in  land^  and  i" 
General     ^as  never  so  invested. 

The  testator  survived  his  wife,  and  the  daughter  survive! 
liim,  and  died  without  issue. 

The  questions  were,  whether  the  legacy  of  2,000/.  was  goo» 
at  all  3  and  if  good,  whether  it  was  intended  to  be  a  charg; 
upon  the  copyhold  estates ;  and^  lastly,  whether  the  600i 
was  to  be  considered  as  money  or  land. 

The  Attorney' General  and  Mr.  Fazakerletfy  for  the  plaia 
tiff,  argued  that  the  testator  intended  to  make  the  2,000/. 
charge  upon  the  copyhold  estate.  He  had  no  other  res 
estate,  and  after  giving  this  legacy  of  2,000/.  gives  all  IE 
residue  of  his  real  estate  to  his  daughter,  meaning  so  mu^ 
as  should  remain  after  his  prior  gifts  were  satisfied.  ZVc= 
V.  rernon,  Pre.  in  Ch.  430.  2  Vern.  708.  In  Weal  v.  Mart— 
23  July,  1734,  at  the  Rolls,  the  words  were,  *'My  will 
that  all  my  debts  be  in  the  first  place  paid.''  The  testaM 
then  gave  several  legacies,  and  then  gave  all  the  residue 
his  real  and  personal  estate.  In  the  Earl  of  Warrington^ 
Leigh,  1  Bro.  P.  C.  94,  the  words  were,  '•  As  to  tJ 
wordly  estate  which  God  has  blessed  me  with,  I  give  a-ja 
dispose  thereof  as  follows.  Imprimis,  I  will  that  all  mj 
debts  be  paid."  In  Bamjield  v.  Bamfield,  31  July,  1734 
before  Lord  Talbot,  the  words  were,  **  As  to  my  worldly 
estate,  I  give  and  dispose  thereof  as  follows/'  He  then 
gave  2,500/.  to  his  wife,  and  20,000/.  to  his  daughter.  **  AU 
the  rest  and  residue  of  my  real  and  personal  estate  I  ^ve  to 
my  two  brothers."  And  Lord  Talbot  said,  that  as  to  the 
distinction  between  debts  and  legacies,  a  wife  and  daughter 
were  a  kind  of  creditors.  So  Robinson  v.  Robinson,  20 
May,  1736,  before  the  Master  of  the  Rolls. 

As  to  the  600/.  it  must  be  considered  as  personal  estate. 
The  testator  has  his  election  to  take  it  as  personal  estate  ox 
as  money,  and  he  has  made  his  election  by  keeping  it  in  hia 
hands  as  money.  His  heir  cannot  insist  against  him,  that 
he  was  guily  of  a  breach  of  trust. 

Mr.  Noel  and  Mr.  Murray  for  the  defendant  BradUy, 
who  was  the  customary  heir,  contended,  that  the  heir  at  law 
ought  not  to  be  prejudiced  by  any  but  necessary  implica- 
tion, and  that  the  present  case  was  very  distinguishable  from 
those  cited ;  for  here  the  testator  does  not  begin  by  Tm^Vi^ 
his  real  and  personal  estate  as  one  fund  for  the  payment  off 
his  debts.    The  surrender  to  the  uses  of  his  will  is  not  with* 
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out  eSectj  for  the  4/.  /i^  anntim  is  charged  upon  the  copy- 
hddfl. 

Mr.  Flqyer  and  Mr.  Wilbraham  for  the  defendantSy- 
ffhetler  and  ZjOggen^  and  Osborne  and  his  wife,  the  heir8  at 
oommon  law^  contended  that  the  600Z.  was  to  be  considered 
ma  land,  and  was  not  charged  with  the  legacy.  If  the  money 
had  been  laid  out  according  to  the  agreement,  the  testator 
would  have  had  only  an  estate  subject  to  the  tenancy  in  tail 
of  his  daughter,  which  is  not  respected  in  law,  and  after  his 
death  the  daughter  might  have  insisted  upon  the  money 
bcfaig  invested  in  land.  In  Lechmere  v.  Lechmere,  Ca. 
Temp.  Talbot  92,  and  3  P.  Wms.  211,  228,  it  was  held,  that 
am  heir  at  law  was  entitled  to  the  benefit  of  his  ancestor's 
Gorenant. 

Hia  Lordship,  as  to  the  charity  of  4/.  a-year,  charged  by  the 

tcitator  Thomas  Harbome's  will  on  his  copyhold  tenement 

in  Kmnok,  declared  that  the  same  ought  to  be  established 

said  pud  out  of  the  said  copyhold  tenement,  and  decreed  an 

^ceonnt  of  the  41.  per  annum;  and  as  to  the  2,000/.  so  far  as 

to  charge  the  real  estate  therewith,  dismissed  the  bill.    And 

Ui  Lordship  directed  that  the  debts,  funeral  expenses,  and 

Wgicies  should  be  paid  out  of  the  personal  estate  of  the  tes- 

tttor;  and  his  Lordship  declared  that  the  sum  of  600/.,  part 

of  the  testator's  wife's  portion  covenanted  to  be  laid  out  in 

hud,  was  to  be  considered  as  a  debt  of  the  testator,  to  be 

BtiiGed  out  of  his  personal  estate ;  and  if  the  said  testator's 

pcnonal  estate  should  fall  short  to  pay  his  debts,  funeral  ex- 

lentes  and  legacies,  then  it  was  ordered  that  as  to  so  much  of 

Ui  personal  estate  as  should  be  exhausted  by  the  payment  of 

hb  debts  and  funeral  expenses,  the  relators  should  stand  in 

the  place  of  the  creditors,  and  to  have  satisfaction  of  the  said 

VKM.  and  interest  pro  tanto  out  of  the  said  testator's  real  (2) 

tttate,  and  it  was  ordered  that  the  same  be  borne  and  paid 

nteibly  and  proportionably  between  the  sum  of  600/.  which 

^^  to  be  considered  as  part  of  the  real  estate  of  the  said 

teititor,  and  the  copyhold  land. (3) 


Attorney- 
General 
o. 
Moor. 


Bj  marriage 
articlea  it  was 
ag^reed,  that 
600/.  should  be 
laidontinlaDdt 
and  that  the 
land  should  be 
settled  to  the 
use  of  the  hus- 
band fbrlife, 
renuunder  to 
the  wife  lor 
life,  remainder 
to  the  heirs  of 
the  body  of  the 
wife  by  the 
husband, re- 
mainder to  the 
right  heirs  of 
the  husband. 
The  600/.  was 
received  by  the 
husband,  and 
nercr  inrested 
in  land.    The 
husbnnd;haTing 
Burvired  his 
wife,  and  left  a 
daughter,  who 
d'ed  without 


r-    I   —- 


issue,  it 
held,  that  the 
600/.  muit  be 
considered  aa 
realestate.(l) 


of 

1- 


(l)  So  Lingen  v.  Sozcrajf,  1  P.  Wms. 

17t  Disher  t.  Duhery  I  P.  Wms.  204. 

•A  Me  PuUenetf  v.  Lord  Darlington^ 

1  Bmwn's  Ch.  Ca.  223.     WheldaU  v. 

*;tridgey  5  Ves,  897.    8  Ves.  927. 

fWK^iJk  V.  Biddulphj  12  Ves.  161. 

fvfaun    T.    Milesy    13    Ves.    338. 

^«<  ?.  Newdigaie,  2  MeriTale*s  Rep. 
*ll. 


(2)  This  charitable  bequest  was  not 
affected  by  the  statute  of  mortmain. 
The  Court  does  not  now  marshal  assets 
to  pay  charity  legacies.  Attornetf»Ge' 
nerai  v.  Tj/ndallj  Ambler's  Rep.  615. 
Makeham  v.  Hooper^  4  Brown's  Rep. 
155. 

(3)  Reg.  Lib.  A.  1736.  fo.  653. 
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WILLIAM   DAWSON,   Executor  and 
Residuary  Legatee   of  LADY   BAR-^  Plaintiff' 

BARA  FITZROY 

and 

The  DUKE  of  CLEVELAND,  ANN,  >^ 
DUCHESS  of  CLEVELAND,  Execu- 
trix to  the  late  DUKE,  HENRY 
VANE  and  LADY  GRACE  his  Wife, 
JOHN  PADDY  and  LADY  ANN  his  / 
Wife,  two  of  the  Daughters  of  the  late 
DUKE,  and  THOMAS  PULTENEY, 
a  Trustee       ,    •    X 


Dcfendan 


July  \bthy  1737. 

Wbere  under  KiNG  Charles  the  2d,  by  letters  patent,  dated  t 
3^000/.^  ann.  of  Octobcr,  in  the  26th  year  of  his  reign,  granted 
was  granted       Dukes  of  Cleveland^  Norihumberland.  and  Grafton^ 

out  of  the  he-  '  '  j        ^ 

reditaryexciBe,  per  annum  each,  out  of  the  hereditary  excise,  and 
for  the  mntee  ^^^  ^f  their  respective  bodies,  with  cross  remainders  t 
after  the  com-   and  their  heirs  male,  with  power  for  every  of  them  t 

roencement  of        .   •    .  r  ^i_»   j        _4.  j    -^  £  _^i. 

the  estate  in  &  jointure  oi  oue  third  part ;  and  it  was  further  gra 
po-essum,3,nd  ^hem  respectively  that  they  might,  after  the  commen 
tinuance  of  his  of  the  estate  in  possession,  and  during  the  continuance 
tercst  therdn,  respective  estates  and  interests,  by  writing  under  the 
to  appoint  part  and  seal,  appoint  any  other  part  of  the  premises,  so  b 

oftheprcmises,   ,  .  .    .  ..  .  *  ,. 

so  being  in  his  his  or  their  respective  possession,  not  exceeding  on 

possession,  for  ^jjirj  part  of  the  whole,  for  any  number  of  years  not  i 

tionsfor  ing  twcnty-one  years,  in  order  to  and  for  the  purj 

wn  °^An\p-  *  raising  portions   for  his   or  their  daughter  or  dav 

pointment  younger  SOU  or  sons,  respectively,  which  said  llmitatii 

fo-antee,  to  appointments  were  to  be  as  good  and  effectual  as  if  t 

*^ft™°h°?  th  ^^^®  ^^^  actually  named. 

was  declared  void.  And  where  the  father  made  an  appointment  of  part  of  the  prei 
raising  8,000A  for  the  marriage  portion  of  one  of  his  daughters,  and  as  to  the  residue 
his  other  younger  children,  and  afterwards  gives  that  daughter  a  marriage  po^'tion  ol 
It  was  held,  that  the  other  younger  children  were  not  entitled  to  the  8,000/.,  but 
father  became  a  purchaser  of,  and  was  entitled  to  the  8,000/.(2]  and  iuterost,  from  tb 
the  marriage  of  his  daughter. 

(1)  The  statemeDt  of  this  case,  aud  Ca.  55.     Smith  v    Lord  Came 

the  substance  of  the  decree,  are  taken  Yes.  juo.  698.     Folkes  v.  We 

from  the  Lord  Chancellor's 'Note^book.  Yes.  456.      Noel  v.  Lord   h 

The  language  of  the  judgment  from  Mr.  ham,  S  Sim.  &  Stuart's  Rep. 

Forrester's  manuscript  report.  and  see  Metcalf  v.  Ives^  ante 

(3)  See  Pitt  V.  Jackson^  2  Bro.  Clu  and  the  notes  to  that  case. 
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th^  late  Duke  having  become  entitled  to  an  additional 
]flOOI.per  annum,  upon  the  death  of  the  Duke  of  North-' 
wierltmdj  on  the  20th  of  July,  1/22,  appointed  1,000/.  and 
33G/.  &.  8d*  per  annum,  to  trustees,  to  hold  for  twenty-one 
jas^io  commence  from  and  after  his  death,  in  trust  for  his 
jooDger  children,  in  such  proportions  as  he  should  appoint, 
iid  in  de&ult  of  appointment,  in  equal  proportions  between 
dm,  reserving  a  power  of  revocation  to  himself. 

On  the  22d  of  July,  1724,  the  late  Duke  made  a  second 
ippmDtment  of  the  same  sums  of  1,000/.  and  336/.  6s.  8d.  per 
mmm,  to  the  defendant  Pulteney  and  another,  to  hold  from 
tte  day  next  before  the  day  of  the  date  of  the  appointment 
for  twenty-one  years,  upon  trust,  by  sale  or  mortgage  of 
bodi  (X  any  part  thereof,  to  raise  8,000/.  for  the  marriage 
fortion  of  Lady  Grace,  provided  she  married  with  consent. 
It;  as  to  the  residue  remaining  unsold,  or  suliject  thereto, 
tfKi  trust,  yearly  to  receive  the  same  during  the  term,  or  to 
di  the  same  and  apply  the  money  amongst  the  Duke's  other 
jnoger  children  as  he  should  appoint,  or  in  default  of  ap- 
intment,  equally  amongst  them,  provided  that  until  any  of 
lie  daughters  attained  twenty-one,  the  trustees  should  place 

like  money  at  interest,  except  so  much  as  should  be  ap- 
jjU  for  their  maintenance. 

Jfterwards,  upon  the  marriage  of  Lady  Grace  with  the 
Ifaidant,  Mr.  Vane,  the  late  Duke  gave  her  a  marriage  por- 
ilM  of  20,000/. 

Udy  Ann^  another  daughter,  married  the  defendant,  Mr. 
"hUg.  The  Duke  died  iii  1730,  and  Lady  Barbara  Fitz- 
i^t  the  only  remaining  younger  child  died,  having  by  her 
.^bearing  date  the  20th  of  March,  1733,  made  the  plain- 
■f  her  executor  and  residuary  legatee. 
\  The  object  of  the  bill  was  to  have  Lady  Barbara's  share 
tf  these  two  annuities  of  1,000/.  and  336/.  6s.  8d.  raised  and 
to  the  plaintiff  as  her  executor. 

•The  questions  which  arose  were,  1st,  Whether  the  first  or 
poimd  appointment  should  take  effect.    If  the  second,  then 
i  Whether  Lady  Grace  was,  notwithstanding  her  mar- 
portion  of  20,000/.,  entitled  to  the  8,000/.  Ifnot,3dly, 
^fh^her  the  other  younger  children  were  entitled  to  have  it 
between  them.    If  not,  4thly,  Whether  it  belonged 

the  personal  representative,  or  to  the  heir  of  the  late 


Dawsom 

Duke  of 
Cleveland* 


' .  Mr.  FUn/er  and  Mr.  Wilbraham  for  the  plaintiffs,  con- 
temlcdy  that  the  first  appointment  was  good,  and  that  Lady 
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Dawson      Grace  could  not  be  entitled  to  a  double  porUon ;  that  the 
V.  8,000/.  would  £edl  into  the  whole  fiind,  for  the  benefit  of  the 

Duke  of     ^^^^  younger  children ;  and  likened  it  to  a  case  of  the  cna- 
'  torn  of  London,  where  a  child  is  advanced. 

The  Attorney-  General  and  Mr.  Brown  for  the  defendant^ 
Southcote  and  the  Duchess  of  Cleveland^  contended^  that 
there  were  no  words  in  the  proviso  to  restrain  the  Duke  frona 
making  an  appointment  to  take  effect  after  his  death ;  that 
the  Duke  had  become  the  purchaser  of  the  8,000/. ;  that  it 
was  not  like  the  case  of  the  custom  of  London. 
Jufy}b,i737.  The  Lord  Chancellor  decreed  that  the  appointment  of 
1724  was  to  take  effect,  the  former  one  not  being  in  pur- 
suance of  the  power,  inasmuch  as  the  term  was  to  commence 
in  fiituro;  and  he  compared  it  to  the  common  case  of  a 
power  in  a  tenant  in  tail  to  make  leases,  which  must  be 
executed  in  preesenti.  As  to  the  8,000/.  his  Lordship  aaidiy 
that  where  a  marriage  settlement  provides  portions  to  be 
raised  for  children,  if  the  father,  without  taking  notice  of  tt^ 
^ves  the  child  an  equal  or  greater  portion,  the  portion  ao 
provided  for  shall  go  to  the  father  or  his  representative^  or 
sink  into  the  inheritance,  according  to  the  circumstances  of 
the  case.  That  where  the  father,  in  such  case,  dies  without 
doing  any  act  affecting  a  term  to  raise  portions,  such  term 
has  been  construed  to  be  extinguished  for  the  benefit  of  the 
heir.  But  if  the  father  does  any  act  to  shew  an  intention  of 
considering  himself  as  the  purchaser  of  the  term,  by  the  por- 
tion given,  as  by  assigning  it,  &c.  it  has  been  decreed  to  be 
raised  for  the  benefit  of  the  father's  representatively  bnt 
that  in  the  present  case  the  plaintiffs  had  clearly  no  title  to 
any  share  of  the  8,000/. 

His  Lordship  decreed  that  the  appointment  of  1724  was 
to  take  effect,  and  that  the  executrix  of  the  late  Duke  was 
entitled  to  the  8,000/.  and  interest,  from  the  time  of  the 
marriage.  (3) 

(3)  By  the  decree  in  the  Register's  by  that  deed  that  the  lam  of  %fiO0L  and 

Book,  it  is  stated,  that  the  late  Dake  such  interest  as  ought  to  be  paid  for  the 

of  Cleveland  having  paid  a  portion  on  same,  ought  to  accrue  to  his  personal 

the  marriage  of  the  Lady  Grace  Vane,  estate.     Reg.  Lib.  A.  1730.  fo.  560* 
greater  than  the  sum  of  8,000A  provided 
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SEYMOUR  t;.  TREVILYAN  and  OtherB.(l) 


July  l^th^  1737. 

Im  «M  a  bin  brought  by  the  trustees  of  Mr.  Portman^n     3  Atk.  358. 
il^  bx  carrying  into  execution  the  trusts  of  his  wilL  Ahoxband  can- 

not  devise 
mmwf  a  «ife*i  paznpbenialia,  he  can  only  bar  her  by  acta  done  in  hit  life-time.(2) 

Mr.  Poriman  by  his  will  of  the  31st  of  January,  1/23, 
fiei  his  wife  10,000/.  in  full  of  all  her  dower  and  thirds,  and 
b  M  satisfaction  of  any  lands  he  had  settled  on  her  for  life; 
■ilie  gives  her  all  her  wearing  apparel,  and  ornaments  of 
Ib  person,  the  gold  watch  and  great  pearl  necklace  which 
it  Bnudly  wore,  his  snuff-box  which  came  from  Fran(!t, 
■dsD  his  jewels,  except  those  set  about  Sir  fFUliam  Porf^ 
tmti  ^cture,  which  he  gave  to  his  niece,  wife  of  the  de- 
bfait  Berkeley  ;  and  all  the  residue  of  his  personal  estate 
kglfes  to  his  executors,  for  the  purposes  mentioned  in  his 

By  a  codicil  of  the  13th  of  March,  1723,  he  revoked  the 
Iqpej  of  his  great  pearl  necklace  and  jewels  devised  to  his 
Hk  by  the  will,  and  ratifies  his  will  in  all  other  respects. 

By  another  codicil  of  tb|  16th  of  April,  1726,  he  gives  to 
lb  wife  his  diamond  ear-rings,  which  cost  near  1,200/. ;  to 
iiJEsrl  of  Pawleii  his  snuff-box,  that  had  a  cornelian  stone 
Aereon;  and  to  his  godson  Courtenay,  son  of  Sir  William 
dKnkHay,  his  snuff-box  set  with  diamonds,  and  ratifies  his 
tD  m  all  other  respects. 

Hie  testator's  widow  afterwards  intermarried  with  the  de- 
ifknt  Fbwnee. 

Mr.  Fazakerley  for  the  plaintiff. 

ne  jttamey^General  for  the  defendants  Fawnes  and  his 
tife. 

Loan  Chancellor. — ^That  it  is  a  general  rule  of  equity 
the  demands  are  of  the  same  kind  of  estate,  that  you 
claim  under  and  yet  controvert  the  testator's  inten- 


0)  The  itatement  of  this   case  is  name  of  Seymore  v.  Tresilian. 

ikni  from  Lord  Hardwicke*s   Note-  (2)  See  Northty  v.  Norihey,  post. 

Mk.    The  judgment  from  a  manu-  Marshall  v.  Blew^  2  Atk.  217.    Has" 

ript  report  by  Mr.  Forrester.    This  tings  v.  DwgUuj  Cro.  Car.  343. 
St  is  leported  in  AtkynSy  under  the 
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Seymour         But  I  give  no  opinion  where  they  are  diflferent. 

^*  It  is  plain  the  paraphernalia  are  included  in  the  devise  : 

■  the  will ;  but  a  husband  cannot  devise  away  a  wife^s  pan 

phemalia,  he  can  bar  her  only  by  act  done  in  his  life-time. 

Tipping  V.  Tipping,  1  P.  Wms.  730. 

The  revocation  is  of  the  devise  of  his  jewels,  which  see; 
to  be  contradistinguished  even  in  the  will  from  hers^  whic 
are  there  called  the  ornaments  of  her  person,  and  tl 
diamond  ear-rings  do  not  appear  ever  to  have  been  worn  I 
her,  and  therefore  might  be  no  part  of  her  paraphemali 

But  suppose  the  testator  had  completely  revoked  the  d 
vise,  it  was  only  a  revocation  of  a  devise,  void  in  itself,  and 
is  therefore  too  remote  to  infer  from  thence  an  intention  th 
her  rights  should  pass  by  the  devise  of  the  residue  of  h 
estate. 

The  law  in  the  latter  cases,  has  gone  strongly  in  favour  < 
paraphernalia,  I  remember  this  case  in  Lord  Macclesfield 
time  J  Tapping  v.  Tipping,  1  P.  Wms.  729. ;  Husband  hai 
devised  his  lands  for  payment  of  his  debts;  The  creditor 
had  exhausted  the  personal  estate,  and  amongst  the  rest  tb 
wife's  paraphernalia ;  and  on  a  bill  brought  by  her,  my  Lore 
decreed  that  she  should  stand  as  a  creditor  for  them  on  thi 
real  estate. 

And  his  Lordship  declared  that  the  defendant  Meliara 
the  wife  of  the  defendant  Fownes,  is  entitled  to  her  pant 
phemalia,  except  the  great  pearl  necklace  ;  and  the  Maste: 
is  to  enquire  of  what  particulars  such  her  paraphernalia  coa- 
sisted,  and  what  jewels,  utensils,  and  other  things  had  bef  i 
given  to  her  by  her  husband,  or  by  any  other  person  by  hi 
consent  or  approbation  in  his  lifetime,  the  same  to  be  de 
livered  to  or  retained  by  the  defendants  Fownes  and  his  ^e 
as  the  said  Master  should  direct.  (1) 

(1)  Reg.  Lib.  B.  1736.  fo.  496. 
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Ill 


HIZABETH  TAYLOR,  Widow  and  Ex- 
ecutrix of  THOMAS  TAYLOR      . 

and 
JOHN  TAYLOR,  Brotlier  of  THOMAS 
TAYLOR,  and  Administrator  of  JOHN 
TAYLORtheFather,HENRYMOORE, 
ind  THOMAS  JORDAN  Lord  of  the 
Mumr 


:| 


Plaintiff; 


Defendants.  (I) 


July  18M,  1737. 

iia  bill  was  for  an  account  of  th^  personal  estate  of  John  a  father  pur- 
Tiflor,  the  father^  and  for  payment  of  the  distributive  share  hoidcstate'm" 
vUch  belonged  to  Thomas,  the  son,  and  to  supply  the  sur-  the  name  of  his 
■Oder  of  certain  copyhold  estates  devised  by  the  will  of  JSe'agc  of** 

Ikmas,  the  son.  eighteen,  and 

the  father  con- 
fwt  b  potsession  tiU  his  death.  Upon  evidence,  that  the  father  had  declared  that  he  had 
Mde  tke  psrchaae  for  hit  son's  benefit,  this  shall  be  considered  as  an  advancement  of  the  ton, 
tti  sot  a  tnut  for  the  father,  though  the  son  had  iriven  two  receipts  for  rent  for  the  use  of  lus 

In  1720,  the  father  purchased  a  copyhold  estate  in  the 
MK  of  TAamaSf  his  son,  who  was  then  eighteen  years  of 
ip.  The  father  continued  in  possession  till  his  death,  which 
kppened  in  1731,  upon  which  Thomas^  the  son,  entered. 
On  behalf  of  the  plaintiff,  evidence  was  adduced  of  the 
kher's  having  declared  that  he  had  purchased  the  estate  for 
fc  fiole  use  and  benefit  of  his  son  Thomas,  and  of  the  de- 


(1)  The  statement  of  this  case,  and 
m  argamenU  of  counsel,  are  taken 
kn  Lord  Ilardwicke^s  Note-book. 
Tke  jadgment  from  Aikyns. 

(3)  So  Elliott  V.  Elliott^  2  Ch  Ca. 
231.  Mumma  v.  Mumma,  2  Vem. 
;  Kep.  10.  Stileman  ▼.  Ashdowriy  2  Atk. 
47&  And  when  the  father  is  dead,  the 
•me  rale  prevails  between  grandfather 
lad  graodchildren,  Elrand  v.  Dancer^ 
9Ch.  Ca*  26.  So  where  a  father  buys 
■I  estate  in  the  name  of  his  son  and 
I  tnistee^  the  son  being  only  of  the  age 
if  dght  years  at  his  father's  death, 
Immplugh  V.  Lamplugh,  1  P.  Wms. 
Ill*  So  where  a  parchase  is  made  by 
i  btber  in  his  own  and  his  son's  name, 
kroep  T.  Scrocpy  Ch.  Ca.  28.    Back  v. 


Andrews^  2  Vern.  120.     So  where  a 
father  purchased  a  copyhold  which  was 
granted  according  to  the  custom  of  the 
manor,  to  himself,  his  wife,  and  his  son, 
to  take  for  their  lives  in  succession,  and 
the  life  of  the  survivor.  Dyer  v.  Dyer, 
2  Cox.  Ca.  92.      Murless  v.  Franklin^ 
1  Swan.  Rep.  14.     But  in  order  to  re- 
pel the  presumption  that  a  purchase  by 
the  father  is  intended   as  a  provision 
for  his  children,  it  is  necessary  that  the 
evidence  should  be  contemporary  with 
the  purchase.     Subsequent  acts  will  not 
convert  an   advancement  for  his   son, 
into  a  beneficial  purchase  for  himself, 
per  Lord  Ekton^  Murless  v.  Franklin, 
ibid. 
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Taylor     fendant  John  having  admitted  that  he  knew  that  his  father 

v<  had  purchased  the  estate  for  the  benefit  of  TViomas.    On  the 

Taylor,     p^^  ^f  ^^  defendant,  it  was  proved  that  Thomas  had  ia 

1723  and  1734  given  two  receipts  for  rent,  for  the  use  of  his 

father. 

Where  a  testa-      In  1733,  ThomcLs,  the  son,  married  the  plaintiif,  and  by 

t^'^o^thWi'of  •  ^^^  ^^^^  ^^^  *®  ^^  ^^  ^^^^^  ^734,  devised  as  follows  :— 
copyhold  to  hit  All  my  estate,  whether  real  or  personal,  including  my  copy- 
remainhig^  ®  hold  lands,  which  I  have  or  intend  to  surrender  to  my  will, 
third  to  the  I  give  two-thirds  thereof  to  my  dear  wife,  and  the  remaining 
ren,  with  which  third  I  give  to  the  child  or  children  with  which  my  wife  is 
hu  wife  is  now  ^^^  ensicnt,  and  to  the  heirs  of  such  child  or  children  for 

ensieot,  and  if  ^  ' 

such  child  or  ever;  and  if  such  child  or  children  shall  not  be  bom  alive, 

noi!h7horn  ^^  being  bom  alive,  shall  die  without  leaving  lawful  iasuei 

alire»  or  being  or  before  he  or  she,  or  they  have  power  to  dispose  of  the 

■ball  die  with-  same ;  then  I  give  the  said  one-third  to  my  wife  and  her 

out  iMue,  then  Unifa 

to  bis  wife ;        ^^^^* 

the  wife  not  being  wilb  child.    It  was  held  that  the  will  most  be  construed  as  if  the  testalor 

bad  said,  <'  If  no  child  be  bom  aliTe." 

ThomcLSy  the  son,  died  without  having  surrendered  the 
copyhold  to  the  uses  of  his  will,  and  his  wife  the  plaintiff 
proved  not  to  have  been  with  child. 

The  personal  estate  of  Thomas  was  insufficient  to  pay  bis 
debts.  The  distributive  part  of  the  personal  estate  of  J[olm% 
the  father,  was  considerable. 

The  questions  were — 

1st.  Whether  Thomasy  the  son,  was  entitled  to  the  copy- 
hold purchased  by  his  father  in  his  name. 

2dly.  Whether  the  want  of  a  surrender  ought  to  be  sup- 
plied for  the  benefit  of  the  plaintiff. 

3dly.  Whether  the  plaintiff  was  entitled  to  the  remaining  - 
one-third  of  the  copyhold  estates  of  Thomas^  the  son,  under 
his  will. 

Mr.  AUomey-Getifiraly  Mr.  Browne,  and  Mr.  Green,  for 
the  plaintiff. 

In  Grey  v.  Grey,  1  Ch.  Ca.  296.,  and  Mumma  v.  Afummu, 
2  Vem.  19.  £q.  Ca.  Abr.  382.  pi.  8.,  a  purchase  by  a  father 
was  held  to  be  an  advancement  of  the  son,  in  whose  name  it 
was  made,  although  the  father  continued  in  possession. 

So  in  Hobart  v.  Hobart,  before  Lord  Talbot. 

Mr.  Fazakerlej/y  for  the  defendant  John  Taylor^  con- 
tended that  the  father's  continuing  in  possession  was  incon- 
sistent with  any  intention  of  advancing  the  son,  and  that  the 
receipts  given  by  the  son  for  the  use  of  the  father,  amounted 
to  a  declaration  that  he  was  not  beneficially  entitled. 
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lis 


Taylor 


V, 

Taylor. 


Am  to  wpplying  the  defect  of  the  surrender,  that  the  heir 
itliir  bad  no  oflier  provision  from  his  brother,  and  as  to 
Ub,  would  in  that  case  be  absolutely  disinherited. 

Tbt  as  to  the  devise  of  the  one-third  of  the  copyholds,  it 
WH  made  upon  a  contingency  which  has  not  happened, 
■mdy,  that  of  the  wife  being  with  child,  and  of  the  child 
Mt  being  bom  alive. 

U^nn  Chancellor. — I  am  of  opinion  it  should  be  con-  Julyis,  ira;. 
[fliered  as  an  advancement  for  the  son,  and  found  my  opi- 
gieatly  on  the  case  of  Mumma  v.  Mummay  2  Vern. 
(3)    And  though  two  receipts  are  produced  under  the 
rshand,  for  the  use  of  the  father,  I  think  that  will  not 
the  case,  for  the  son,  being  then  under  age,  could  give 
slhr  receipt  in  discharge  of  the  tenants  who  held  by 
from  the  father ;  and  in  this  case  I  am  of  opinion, 
evidence  may  be  admitted,  though  indeed  improper, 
offipred  against  the  legal  operation  of  a  will,  or  an  im- 
trast^  but  here  it  is  in  support  of  law  and  equity  too.  (4) 
h  to  the  one-third  of  the  copyholds,  I  am  of  opinion  it 
wril  devised,  and  passed  by  the  will,  so  as  to  have  a  sur- 
supplied,  and  that  it  ought  to  be  construed  as  if  he 
said,  *^  And  if  no  child  be  bom  alive." 
Ail  Lordship  declared  the  copyhold  estate  at  Little  Shell- 
was  purchased  by  John  Taylor^  for  the  benefit  of,  and 
way  of  advancement  for  Thomas  Taylor^  the  son,  and 
that  the  defect  of  the  surrender  to  the  use  of  the 
Si  ought  to  be  supplied,  and  that  the  defendant,  the  heir 
'law  of  the  testator  should  surrender  the  copyhold  land 
tedingly.  (5) 


tS)  There  the  father  purchased  a 
Pifbdid  in  the  name  of  the  defendant^ 
eldest  SOD,  an  infant  of  eleven  years 
i|  and  enjoyed  duriog  his  life,  and 
ervards  having  surrendered  it  to  the 
\  ef  his  will,  devised  it  to  his  wife 
Ofe,  remainder  to  his  younger  child- 
k  nd  made  other  provisions  for  the 
^&nt;  who  having  recovered  in 
the  bill  was  to  be  relieved 
it,     Lord  Chancellor  Jefferies 


conceived  that  he  being  but  an  infant  at 
the  time  of  the  purchase,  thoufi;h  the 
father  did  enjoy  during  his  life,  that 
the  purchase  was  an  advancement  for 
the  son,  and  not  a  trust  for  the  father. 
£q.  Ca.  Ab.  382.  pi.  8. 

(4)  1  Vem.  467.  Ecr.  Ca.  Ab.  382. 
Shales  V.  Shales.  Gray  v.  Gray^  1  Ch. 
Ca.  216. 

(5)  Reg.  Lib.  B.  1736.  foL  488. 
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JOANE     ATKINS,     Administratrix    of 
ELIZABETH  HICCOCKS      .      .     . 

and 

MARGARET  HICCOCKS,  Executrix  of  >| 
SAMUEL  HICCOCKS,  who  was  sur- 
viving  Executor  of  WILLIAM  HIC- 
COCKS,   GEORGE    THOMAS    and 
MARY  his  Wife 


Plaintiff 


\  Defendf 


July  19/A,  1737. 
1  Atk.  500. 

A  tettator  be-  LoRD  Cii  ANC£Lrx)R. — TFtlliam  Hlccockiy  father  of  JE 
daShter200/.  ^ccocks,  to  whom  plaintiff  is  administratrix,  made 
to  be  pud  to     December  21,  1713,  and  makes  a  bequest  in  these  \^ 

ber  at  the  time  ^ 

of  her  marriage,  or  within  three  months  after,  provided  she  marries  with  the  conse; 
probation  of  his  two  sons,  or  the  surviror,  and  be  directs  that  his  daughter  until 
shall  yearly  receive  the  sum  of  12/.,  and  he  charges  a  leasehold  estate  with  the  payo 
yearly  sum  of  12/.,  and  also  of  the  said  sum  of  200/.,  when  the  same  shall  become  dn 
inbefore  is  appointed ;  hit  daughter  having  died  without  having  been  married  :  It 
that  this  legacy  was  not  vested,  and  not  transmissible  to  her  representative.  (2) 

Item.  I  give  unto  my  daughter  Elizabeth  Hicco 
sum  of  200/.  to  be  paid  her  at  the  time  of  her  man 
within  three  months  after,  provided  she  marries  ^ 
consent  and  approbation  of  my  sons  ffilliam  Hica 
Samuel  Hiccocks,  or  the  survivor  of  them,  and  my 


( 1 )  This  case  is  copied  verbatim  from  a 
mauuscript  in  Lord  Hardwicke's  hand- 
writiog. 

(2)  So  Garbut  v.  Hilton^  I  Atk.  381. 
Elton  V.  Elton^  3  Atk.  504.  Hemings 
V.  Munckley,  1  Bro.  Ch.  Ca.  303. 
But  a  distinction  has  been  made  be- 
tween a  particular  legacy  and  the  be- 
quest of  a  residue,  upon  the  ground 
of  preventing  an  intestacy  ;  as  where  a 
testator  after  giving  a  legacy  to  R.y 
and  whom  he  made  sole  executor,  be- 
queathed the  residue  of  bis  estate  to 
R,  and  J.  C.  upon  trust  to  invest  upon 
government,  or  real  securities  in  their 
names,  or  the  name  of  tlie  survivor,  and 
to  pay  the  dividends  and  produce  equally 
between  his  two  great  nieces,  until  their 
n^Rpective  marriages,  and  after  their  re- 
spective marriages,  to  assign  and  trans- 
fer their  respective  moieties  or  shares 
thereof  unto  them  respectively ;  it  was 


held  under  the  circumstance 
nieces  being  adult  at  the  da 
will,  the  whole  of  the  inten 
given  to  them,  the  marriage  i 
a  condition  precedent  to  the 
and  of  its  being  a  residue  wit 
bequest  over,  that  upon  the  dei 
ofthe  nieces  without  being  mai 
moiety  of  the  residue  vestei 
and  passed  to  her  representativ 
V.  Boothy  4  Ves.  399.  With  i 
Booth  V.  Booths  Sir  Williai 
says,  ^^Lord  Alvanky  felt 
difficult  case  to  deal  with,  i 
lence  was  done  to  the  words 
of  what  he  conceived  to  be, 
in  all  probability  was,  the  in 
Leake  v.  Robinson^  %  Meriv.  1 
But  if  it  be  a  residue  with  i 
over,  there  is  no  difference  I 
residue  and  particular  legacies 
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ining  is^  that  my  said  daughter  Elizabeth  shall  yearly 
•ive  and  be  paid^  (until  such  time  as  she  shall  marry,) 
sum  of  12/.  free  and  clear  of  all  taxes  and  impositions 
itsoever.  And  my  will  and  meaning  further  is,  thai  my 
iehold  estate  commonly  called  HaWs  lease,  shall  stand 
I  be  charged  and  chargeable  with  the  payment  of  the  said 
irly  sum  of  12/.  as  aforesaid^  and  also  of  the  said  sum  of 
V.  when  the  same  shall  become  due,  as  hereinbefore  is 
pointed  and  declared. 

Then  he  gives  to  his  son  William  HiccockSy  the  said 
■ehold  estate  called  Hairs,  subject  nevertheless  to  the 
jmeut  as  aforesaid,  and  makes  his  two  sons  William  and 
wmdHiccocks  and  his  daughter  Elizabeth,  executors  and 
aeentrix  of  his  will,  and  gives  them  the  residue  of  his  per- 
ml  estate^  equally  to  be  divided  between  them. 
He  testator  died^  afterwards  Elizabeth  the  daughter  died 
tkaui  having  ever  been  married,  and  the  plaintiff  as  her 
■inistratrix,  has  brought  this  bill  to  have  the  legacy  of 
)L  raised  out  of  the  leasehold  estate  on  which  it  is 
fged,  and  that  it  may  be  paid  to  her. 
!1ie  general  question  is,  whether  this  legacy  is  due,  the 
ilee  dying  before  marriage. 

Iiat  depends  on  this  question,  whether  the  legacy  vras 
ted  in  the  legatee  so  as  to  be  transmissible  to  her  repre- 
tative.  And  I  am  of  opinion,  that  it  never  vested  in  the 
(tee ;  and,  consequently,  that  the  plaintiff,  her  adminis- 


Atkins 

HiCCOCKS. 


lix^  cannot  demand  it. 


t  has  been  settled  by  many  resolutions,  and  therefore 
It  be  admitted,  that  where  a  legacy  is  given  to  one  to  be 
i  at  A  time  certain,  or  which  can  be  reduced  by  com- 
ition  to  a  certainty,  as  at  the  age  of  twenty-one,  in  that 
t,  though  the  legatee  dies  before  the  time  of  payment 
in,  the  legacy  is  vested  and  transmissible  upon  this  dif- 
I,  that  the  time  is  annexed  not  to  the  thing  or  sub- 
of  the  legacy,  but  to  the  payment,  or  (as  it  is  called) 
execution  pi  it.  This  has  been  established  in  this  Court 
rnnce  Clobery'scase  in  2 Vent.  342.,  and  is  the  rule  both  of 
Courts  and  of  the  ecclesiastical  courts,  and  the  executor 
dministrator  may  demand  it  at  such  time  as  the  legatee 
Id  have  attained  her  age  of  twenty- one.  * 
Dt  in  that  case  the  time  of  payment  is  certain;  and 
fc  in  all  events  necessarily  come,  and  therefore  it  was 
aoaUe  to  construe  it  as  being  debiium  in  prues^ti  sol- 

i  2 
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Atkins       vendum  in  futuroj  agreeably  to  the  rules  of  law  in  otl 

^-  cases. 

HiccocKs.        g^^  J  ^^^  g^j  ^^  ^^g^  Qj.  authority  whereby  it  has  hi 

determined  either  in  this  Court  or  in  the  ecclesiastical  cor 
where  these  legatary  questions  properly  arise,  that  when  1 
time  annexed  to  the  payment  or  execution  of  the  legac} 
merely  eventual  or  contingent,  and  may  by  possibility  eitl 
come  or  not  come,  and  the  legatee  dies  before  it  happe 
that  in  such  case  the  legacy  is  vested  and  transmissible 
his  representative. 

This  being  so,  I  am  left  to  determine  upon  the  reasoi 
the  thingy  and  the  general  rules  laid  down  in  the  law  boc 

1.  Upon  the  reason  of  the  thing  taken  abstractedly  from 
authorities,  there  appears  to  me  a  substantial  difference 
tween  the  one  case  and  the  other. 

Where  'the  timey  though  future^  is  certmn,  and  must 
all  events  arise,  it  is  a  plain  indication  of  the  testator's 
tention  that  the  legacy  should  in  all  events  be  paid,  and  i 
question  is  only  upon  the  time  wherty  which  either  is  or 
computation  may  be  made  certain,  upon  the  rule  cerium 
quod  certum  reddi  potest. 

But  where  the  time  is  absolutely  uncertain,  depend: 
upon  the  happening  of  a  fact  or  an  event,  it  is  plain  that 
testator  did  not  regard  the  point  of  timey  but  that  fact 
eventy  and  intended  the  legacy  should  be  paid  only  on  i 
happening  of  the  fact  or  event,  and  this  makes  such  an  i 
pointment  of  the  time  of  payment  amount  to  the  same  thi 
as  if  the  legacy  was  made  payable  on  a  condition  or  cont 
gencjfy  in  which  case  it  is  clear  that  the  legacy  cannot 
demanded  unless  the  condition  be  performed,  or  the  cont 
gency  happens.  • 

In  the  case  at  bar,  the  sum  of  200/.  is  made  payable 
the  time  of  Elizabeth* s  marriagCy  therefore  it  was  the  cv< 
of  her  marriage,  and  not  merely  the  time  which  the  testa 
had  in  his  own  view  and  intention,  and  as  she  is  dead  ^ 
out  being  married,  that  event  can  now  never  happen. 

To  this  it  was  objected  by  Mr.  Attotmey-Generaly  on  1 
arguing  of  the  case,  that  the  case  does  not  difler  in  this' 
spect  from  a  legacy  made  payable  at  the  age  of  twenty-6 
for  there  is  not  only  a  point  of  time  included,  but  an  efi 
also,  which  is  contingent,  whether  the  legatee  will  ever 
tain  that  age  or  not. 

But  to  this  the'  answer  is,  that  it  has  always  been-  01 
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iidered  as  a  description  of  time^  and  by  computation  is  as 
certam  and  fixed  as  any  other  time ;  and  the  testator's  in- 
tention in  suspending  the  payment  till  the  age  of  twenty- 
one  lias  always  been  taken  to  be  only  by  reason  of  the  legal 
incapacity  of  the  legatee  till  he  arrives  at  that  age^  when 
tiie  law  presumes  him  competent  to  give  a  discharge  for  il^ 
and  to  manage  himself  and  his  afiairs. 

2dly.  Agreeably  to  this  reasoning  are  the  rules  laid  down 
in  the  law  books  which  relate  to  those  questions. 

Dig.  Lib.  35.  tit.  1.  de  conditionibua  et  demoniratiouibu^ 
Leg.h 

Legaiis  qutB  relbiquuntur  aut  dies  incertus  aut  conditio 
odteribitur  ;  aut  si  nihil  harum  factum  sit,  prassentia  sunt, 
am  si  vi  ipsa  conditio  insit. 

Here  you  observe  a  time  absolutely  uncertain  is  put  upon 
tiie  Bame  footing  with  a  condition ;  but  what  follows  is  still 
ttne  express^  and  that  is  in  the  same  Book  of  the  Digest^ 
nd  the  same  title.  Leg.  7^* 
IXes  incertus  conditionem  in  testamento  facit. 
Both  these  passages  fjre  the  text  law,  and  full  to  the  pre- 
KDt  purpose. 

But  as  the  civil  law  is  no  otherwise  of  authority  in  Eng^ 

tutf  than  as  it  has  been  received  and  allowed  by  usage,  let 

n  see  how  it  is  laid  down  by  writers  of  our  own  who  treat 

of  it  upon  that  footing. 

Swinburne,  part  4.,  sec.  17*9  treats   professedly  of  this 

foestion;  and  there  he  fully  allows  the  difference  between 

I  time  certain  and  a  certain  age  being  annexed  to  the  sub^ 

ttfmce  or  to  the  execution  of  the  legacy,  according  to  the 

nlein  Clobery's  case;   but  he  expressly  takes  the  distinc- 

tioa  between  a  time  certain  and  m  time  or  event  uncertain, 

iad  b  page  267  of  the  old  Edition  says,  an  uncertain  time 

iieompared  to  a  condition.    And  page  268  he  has  these 

words : — ^^  Neither  is  it  material  whether  the  uncertaintv  be 

JMned  to  the  substance  of  the  legacy  or  disposition,  or  to 

the  execution  thereof,  for  in  both  cases  the  legacy  or  dispo- 

yitioa  is  reputed  conditional." 

And  page  272,  he  puts  this  case  in  point: — ^^  If  the  tes- 
bequeaths  to  ^.  B.  100/.  which  he  willeth  to  be  paid 
ithe  day  of  her  marriage ;  if  she  die  in  the  mean  time  the 
ij  dieth  also ;  and  therefore  is  not  recoverable  by  her 
irs  or  administrators." 
^■^  Goddplun,  in  his  Orphan's  Legacy,  page  453,  is  very  full 
^Ihe  same  purpose. 


Atkins 

17. 

Hjccocki. 


118 


CASES  IN  CHANCERY. 


Atkins 

r. 

IIlCCOCKS. 


If  the  day  be  certain^  he  says,  though  the  legatee  die 
before  it  comes,  the  legacy  shall  accrue  to  his  executoFV 
for  in  that  case  the  legacy  was  due  at  the  testator's  death 
though  Tiot  payable  till  that  time  certain  be  come.  But  i 
the  day  or  time  be  altogether  uncertain  the  legacy  is  tfcd 
as  if  it  were  conditional,  and  the  breach  or  non-accompliflbh 
ment  of  a  condition  in  itself  lawful  or  possible,  doth  eitbel 
suspend  or  extinguish  the  legacy. 

In  order  to  encounter  the  doctrine  laid  down  in  the^ 
books,  a  case  was  cited  by  Mr.  Attorney- General j  adjudge^ 
on  a  devise  of  a  real  estate  in  a  court  of  common  law.  I| 
was  Thomas  v.  Howell,  Trin.  4  W.  &  M.  B.  R.  1  Salk 
170.  A 

One  devised  land  to  his  eldest  daughter  upon  conM 
tion  that  she  should  marry  his  nephew  at  or  before  her  tf-i 
taining  the  age  of  twenty-one. 

The  nephew  died  young,  and  the  daughter  never 
and  indeed  never  was  required  to  marry  him.     After 
death  of  the  nephew,  the  daughter  being  about  sevenl 
married «/.  S.,  and  it  was  adjudged  in  C.  B.  that  the 
dition  was  not  broken  being  become  imipossible  by  the  act 
God ;  and  the  judgment  was  afterwards  afi&rmed  in  error 
B.  R« 

But  that  case  differs  totally  from  the  present;  there 
condition   was  subsequent  and  plainly  became  imj 
by  the  act  of  God,  which  always  excuses  the  non-] 
ance  of  a  subsequent  condition. 

The   daughter  had  time  to  marry  him  till  he 
twenty-one.    And  he  died  long  before. 

In  the  case  in  question,  the  condition  did  not 
impossible  for  she  was  not  restrained  to  marry  a  parti( 
person,  but  might  have  married  any  man ;  and  it  most 
presumed  that  it  was  in  her  power  to  have  married 
body  or  other  before  her  death.  . 

Besides,  I  take  the  condition  of  marriage  in  thb  tm 
to  be  a  condition  precedent.  \ 

One  objection  was  made  on  the  part  of  the  plaindi| 
which  deserves  to  be  considered  in  this  place,  that  by  4 
intent  of  the  testator  appearing  in  hb  will  this  legacy  vom 
be  taken  to  be  vested,  because  he  has  given  interest  (1)  ft 
it  in  the  mean  time. 


(I)  Whrr^   the  whole   interest  has 
becii  givta  it   has  alwajs  afibided  a 


strong  prefamptioQ  of  intention  to  V0 
the  capital,  Fonnereau  ▼.  Ffimnerem 
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Thst  the  12/.  per  annum  was  at  the  time  of  making  this 
irill  just  equal  to  the  legal  interest  of  200/. ;  and  in  cases  of 
legiries  given  at  the  <ige  of  twenty-oncy  if  interest  has  been 
ghtnin  the  mean  time  they  have  been,  held  to  be  vested; 
and  that  this  case  falls  under  the  same  reason. 

The  case  referred  to  is  right,  but  it  is  not  similar  to  the 
fiMeiit,  for  there  the  time  is  certain^  and  there  is  no  reso- 
lution or  book-case  where  that  has  been  so  held  upon  an  un- 
certam  time  of  payment  or  a  time  depending  on  a  contin- 
gent event ;  consequently  no  inference  can  be  drawn  from 
tiiatcase. 

Bendes  in  this  will  it  is  not  given  as  interest,  but  by  way 
of  mnuity  issuing  out  of  a  leasehold  estate;  and  it  is  ma- 
terial to  observe  upon  the  penning  of  this  will,  that  the  tes- 
titor  has  charged  the  same  leasehold  estate  with  the  pay- 
waA  of  the  said  sum  of  200/.,  when  the  same  shall  become 
ktat  hereinbefore  is  appointed. 

These  words  express  that  he  intended  and  understood 
fluit  the  200/.  should  not  be  due,  i.  e.  in  other  words  vested 
fflthe  time  at  which  he  had  appointed  it  to  be  paid. 

But  here  is  another  point  in  this  case  which  makes  it  a 
very  strong  one  against  the  legacy  being  transmissible  to  the 
administrator,  which  is  the  condition  of  marrying  with  the 
consent  of  the  executors;  provided  she  marries  with  the 
consent  and  approbation  of  my  sons  fTm,  Hiccocks  and 
Somuel  Hiccocks^  and  the  survivor  of  them. 

It  is  true  that  as  the  legacy  is  not  given  over  in  case  of 
ntarrying  without  such  consent,  it  would  have  been  con- 
itnied  to  be  only  in  terrorem  ;  but  still  according  to  all  the 
books  and  cases  on  this  multifarious  head  a  marriage  in  fact 
iinecessary  to  make  the  legacy  become  due  and  payable. 

So  is  Swinb.  part  4.  sect.  12.  :  his  words  are  *^  Where  it  is 
nid,  before  that  the  condition  of  marrying  with  the  consent 
«f  another  is  void,  so  that  the  executor  or  legatory  on  whom 
the  condition  is  imposed  is  neither  bound  to  obtain  nor 
J«t  to  crave  such  consent ;  yet  the  person  on  whom  the 
condition  is  imposed  cannot  be  executor,  nor  get  the  legacy 
unless  he  do  marry.  For  though  he  need  not  so  much  as 
i  (ntve  the  consent  of  the  other,  seeing  that  part  of  the  con- 


Atkini 

V, 
HiCCOCKI. 


I  Atk.  645.  Booth  v.  Booth^  4  Yes. 
M ,  bat  which  presumptioa  is  not  af- 
ftvded  by  a  direction  for  maintenance, 


out  of  the  interest,  Pulsford  v.  Hun' 
terj  3  Bro.  Ch.  Ca.  419.  Leake  ▼. 
Robinsotij  3  Merivale's  Rep.  38fiu 


120  CAS£S  IN.  CHANCERY. 

Atkins      dition  is  unlawful^  yet  he  must  marry  e'er  he  caa  pretei 
V.  any  title  to  the  executorship  or  legacy,  seeing  that  part 

Hiccocxs.    |.]jg  condition  is  not  unlawful/* 

This  differs  from  1  Salk.  I7O.  for  there  the  conditii 
did  not  become  impossible  by  the  act  of  God,  for  it  mu 
be  presumed  that  she  might  have  married  during  her  lii 
time. 

As  I  think  this  is  the  legal  construction  of  the  will 
it  appears  to  me  to  be  perfectly  agreeable  to  the  real,  a 
tual  intention  of  the  testator.     His  meaning  plainly  n 
this : — 

That  if  his  daughter  married  she  should  hare  200/.  i 
her  portion,  to  be  taken  out  of  his  leasehold  estate ;  and 
maintenance  of  12/.  per  annum,  by  way  of  annuity,  out 
it  in  the  mean  time ;  but  that  if  she  did  not  marry  at  a 
the  200/.  should  not  be  taken  out  of  his  leasehold  estate ' 
the  prejudice  of  his  sons ;  but  should  sink  into  it  for  the 
benefit ;  and  that  she  should  have  the  12/.  per  year  for  he 
maintenance  during  her  living  single. 

The  consequence  of  this  is,  that  the  bill  must  be  dis 
missed :  but  I  will  give  no  costs. 


CASES  IN  CHANCERY. 


m 


He  ATTORNEY-GENERAL  at  the  Re- 
ktioB  of  JOHN  BREWRIDGE  and 
Others,  on  behalf  of  themselves  and 
lU  the  vest  of  the  Inhabitants  of  the 
Hunlet  of  Sand/ordf  in  the  Parish 
flf  CndiUm,  in  the  County  of  Devon 

and 

Gr  JOHN  DAVY,  Bart,  and  Others,  be- 
ing the  Twelve  Governors  of  the  He- 
leilinicnts  and  Goods  of  the  Church 
if  Crediton,  in  their  private  capacity, 
mi  the  8fdd  Twelve  Governors  in  their 
eoiporate  capacity,  and  the  BISHOP 
flf  EXETER,  and  JAMES  LONG, 
nd  THEpPHILUS    BLACKBALL, 

Oaks    • 


^Plaintiffs;  (1) 


^ 

^ 


Defendants. 


y 


July  i5thy  1737. 

[0  Edward  the  Sixth,  by  letters  patent,  dated  the  2nd  By  letten 
April,  in  the  first  year  of  his  reign,  granted  to  the  inha-  J? ^wli'^e'** 
^apts  of  Crediton,  that  thenceforth  there  should  for  ever  goremors, 
k  within  the  said  parish,  of  the  inhabitants  thereof  twelve  tbe  auenrof 
(Dveniors  of  the  hereditaments  and  goods  of  the  said  church,  ^^'^^  f^^^^ 
ibereof  three  were  always  to  be  inhabitants  of  the  hamlet  inhabitants  of 
M  Sand/ard,  which  is  part  of  tbe  same  parish ;  and  that  fi^^reT^ 
Hch  twelve  governors  should  be  one  body  incorporated  for  ^^  nominate 

•        •  .,  ,  I.. 111.         and  appoint 

Pier  by  the  name  of  the  twelve  governors  of  the  heredita-  a  chaplain 
feents  and  goods  of  tbe  church  of  Crediton,  otherwise  Kir-  o^harnkTof 
kPB;    and  the  parish  church  of  Crediton,    St.  Swythin's  Sand/ord,  And 
kpd,  in  Sandfordy  and  other  premises  y  and  the  advow*  ]^sent  to  re^ 
■ft  and  right  of  patronage  of  the  vicarage  of  Crediton  were  >"^^®  ^'>™ 


on  reason- 
able cause. 


Ik  0f  tbe  three  goremori  with  the  assent  of  the  major  part  of  the  inhabitants  appointed 
htKnoB  ;  and  ine  other  two  of  the  three  governors,  with  the  assent  of  a  smaller  number 
tmt  iohahitaDtSy  appointed  another  person  to  be  chaplaia — both  appointments  were  held 
Mid  :— bat  where  a  chaplain  was  appointed  by  two  of  the  three  governors,  with  the  appro- 
JHfaa  oi  tbe  iDiyor  part  ot  the  Inhabitants,  but  the  other  of  the  three  governors  refused  to 
iii  ii  Che  appoiotmeiit, — such  appointment  was  held  valid. 


n^i^ 


(1)  The   first  part  of  this  case   is 
from  Lord  IIardwieke*t   Note- 


■sk ;    the   second  part  of  .the    case 


where  it  came  on  to  be  heard,  on  the 
27th  of  Jalj,  1741,  from  a  Manuscript 
Report  of  Mr.  Forrester's. 
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granted  to  the  said  twelve  governors  and  their  succeesori 
And  it  was  further  granted  that  the  church  of  the  late  cd 
lege  of  Crediton  should  be  the  parish  church  of  the  pariil 
of  Crediton ;  and  that  St.  Swythin's  Chapel^  at  Sandfard 
should  for  ever  be  annexed  to  the  church  of  Crediton,  fin 
the  use  of  the  inhabitants  of  that  hamlet;  and  that  the 
inhabitants  of  Sand/ord,  or  the  major  part  of  them  should 
from  time  to  time^  from  amongst  themselves^  choose  ke^ 
ers  or  wardens  of  the  goods  and  chattels  of  the  chapel  oi 
Sandford;  and  that  the  said  twelve  governors  or  their  nie« 
cessors,  or  the  major  part  of  them,  one  of  which  was  ti 
be  always  of  Sandford^  was  to  present  a  sufficient  cleik  M^ 
the  ordinary  to  be  vicar  preacher  of  the  church  of  Kirtau^ 
And  it  was  further  granted  that  the  said  twelve  govemoii; 
should  find  two  chaplains,  in  aid  of  the  vicar  of  Creditm^ 
which  two  chaplains  the  said  twelve  governors  were  to  noM . 
and  appoint  from  time  to  time,  and  for  reasonable  cause  IQ 
remove  at  their  pleasure  and  place  others  in  theii'  Btead, 
there  should  be  occasion. 

And   further  quod  illi  ires  duotL  gubemat.  qui  ex 
vill.  de  Samford  pred,  de  tempore  in  tempus  fuerunt 
cum   assensu   majoris  partis  inhabitant,  efusdem  vilL 
Samford  nominabunt  appunctuabunt  unum  capellanum 
servitia  et  sacrafnenta  adminisirand,  in  dictd  capdld  et 
illos  tres  duodecem  guber.  qui  ex  partey  8fc.  fuerint  und 
assensu  predict,  majoris  partis  inhabitant,  ejusdem  viU. 
tempore  in  tempus  pro  rationabili  causd  [capellanus^ 
latur  et  amoveatur  et  alius  in  ejus  loco  ponatur. 

These  letters  patent  were  confirmed  by  letters  patent 
Queen  Eizabeth^  dated  the  5th  of  July,  in  the  second 
of  her  reign. 

In  the  year  1730  the  chaplain  of  Sandford  died, 
which  the  three  governors  for  Sandford  appointed  a  day 
the   election  of  a  chaplain  in  his  room.    The  defen 
Long  and  Blackhally  were  candidates.     Jo/m  IP^hite  ODO 
the  three  governors,  and  a  great  number  of  the  inhabi 
voted  for  Mr,  Long.    Sir  John  Davy  and  Broton,  the 
two  governors,  and  some  of  the  inhabitants,  voted  for 
Blackhall.     It  appeared,  upon  a  poll,  that  the  former 
104  and  the  latter  31  votes.     White  and  those  inhabii 
who  voted  for  Mr.  LQng  declared  him  duly  elected, 
signed  a  paper  to  that  effect.     Sir  John  Davy  and   B\ 
refused  to  sign  it,  anfl  signed  another  paper  naming 
appointing  Mr.  Blackhall  to  be  chaplain. 
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These  two  papers  were  presented  to  the  twelve  gover-  Attoric ey- 
BOfS ;  and  they  all  except  Mr.  White  refused  to  admit  Mr.     General 

hongi  and  insisted  that  Mr.  Blackhall  was  duly  elected       j^' 

chqihin.  Bart/ 

Tlie  information  was  filed  calling  for  an  account  of  the 

lemnies  of  the  charity  lands^  and  that  a  chaplain  might  be 
I  farthwith  appointed,  for  the   hamlet  of  Sandford ;  and  if 

Ae  said  Liong  was  duly  elected  chaplain,  then  that  he  might 

k  admitted  to  the  ofSce.    The  information  likewise  com- 

pUoed  of  some  supposed  irregularities  in  the  election  of 

lome  of  the  governors. 
This  cause  was  heard  before  Lord  Talbot ^  on  the  28th  of 

Jannny,  and  the  1st  and  2nd  of  February,  1736,  and  by  the 

decRC  it  ^vas  declared ;  that  neither  Long  nor  Blackhall 
wae  duly  elected ;  and  the  three  governors  for  Sandford 
were  Greeted  to  proceed  to  nominate  a  chaplain,  and  to  give 
Mice  to  the  inhabitants  to  meet  on  the  Sunday  ee'night  next 
after  such  nomination,  in  order  that  they  or  the  major  part 
of  those  present  might  assent  to  or  dissent  from  such  nomr- 
hation ;  and  in  case  they,  or  the  major  part  of  them  should 
Ment,  then  the  person  nominated  was  to  be  admitted,  but 
inbject  to  be  removed  in  the  manner  mentioned  in  the 
diarter.  Accounts  were  directed  relative  to  the  revenues  of 
be  charity,  and  the  costs  relative  to  the  election  of  the 
dnplain^  and  such  accounts  were  directed  to  be  paid  out  of 
Bie  estate,  and  as  to  the  other  matters,  the  information  was 
fismissed  with  costs. 

Against  this  decree,  the  relators  presented  a  petition  of 
tdiearing, 

Ist,  Because  it  declared  the  election  of  Mr.  Long  void. 

2dly,  In  respect  of  the  manner  in  which  it  directed  the 
election  to  be  'made,  because  the  intent  of  the  grant 
as  they  apprehended,  either  that  the  three  governors  and 
tte  inhabitants,  or  the  major  part  of  them  should  together 
)rin  in  the  choice  of  a  chaplain,  or  else  that  the  said  three 
governors,  or  the  major  part  of  them  should  nominate  as 
Uy  elected,  and  appoint  whom  the  major  part  of  the. said  in- 
laintants  should  elect. 

^  3d]y«  Because  as  to  the  other  matters  the  hiformation  was 
Bnmssed  with  costs. 

Ifr.  Attomey^General  and  Mr.  Fazakerley  for  the  relators, 
feld  Mr.  Mills  for  the  defendant  Longy  contended,  that  by 
k  grant,  the  three  governors  were  appointed  to  preside  at 
he  election,  but  not  to  exercise  any  further  power.    That  it 


Id4 
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ArroRifET-  ^^  ^^  election  by  the  inhabitants,  and  these  three  goven< 
General  were  to  be  of  the  quorum.  That  if  a  charter  be  granted  t 
mayor  and  aldermen,  quorum  (mayor)  tmum  esse  volun 
the  assent  of  the  mayor  is  not  necessary.  That  if  the  cc 
struction  contended  for  on  the  other  side  should  prevail^  1 
hamlet  might  for  ever  continue  without  a  chaplain,  as 
provision  is  made  against  tlie  event  of  the  inhabitants  d 
sentuig  from  the  nomination  of  the  governors.  That  it  is  t 
assent  which  gives  validity  to  the  act.  The  governors  ha 
indeed  the  presentation,  but  the  inhabitants  are  entitled 
the  nomination.  The  governors  can  only  nominate  sui 
person  as  the  inhabitants  assent  to. 

Mr.  Brown,  Mr.  Pauncrfort,  and  Mr.  Hamilton  for  tl 
governors. 

If  there  be  a  bare  authority  vested  in  the  governors,  i 
must  concur,  1  Salk.  476.  Case  of  New  College  Oxfm 
Dyer,  247.  This  alone  would  be  sufficient  to  invalidate  M 
Long's  election.  The  power  of  removing  is  granted  in  ti 
same  manner 'as  the  power  of  appointing.  The  word  assei 
cannot  be  construed  to  import  a  joining  in  the  original  ac 
Jlttomey-Generai  v.  The  Inhabitants  of  Otterj/  St.  Mary 
Hob.  306.  This  resembles  the  case  of  a  bishop  authoris( 
to  grant  leases  with  the  assent  of  the  dean  and  chaptc 
14  H.  6.  16,  17.  In  The  Attorney-General  v.  Gilbei 
31  May,  1  Geo.  2.  in  Chancery,  the  testator  gave  ii 
estate  to  six  trustees  and  executors,  and  directed  that  li 
executors,  with  the  consent  of  the  inhabitants,  ahou 
choose  a  minister  to  officiate  when  the  parson  should  I 
at  another  place.  The  court  declared  that  the  right 
election  was  in  the  trustees,  and  directed  them  to  me 
and  agree  upon  a  proper  person;  and  that  they  shou 
give  public  notice  in  the  church  for  the  inhabitants 
elect,  &c. 

The  Lord  Cuancjbi.lor. — The  first  thing  to  be  consider! 
is,  what  is  the  true  construction  of  this  clmrter  ?  Second! 
What  will  be  the  consequence  of  such  construction  ? 

As  to  the  first,  I  am  of  opinion,  that  the  right  of  nomio: 
tion  and  appointment  is  given  to  the  three  governors ;  ai 
that  the  inhabitants,  or  the  major  part  of  them,  have  a  pow 
of  assenting  to,  or  dissenting  from  it.  That  this  is  the  tn 
construction,  appears  not  only  from  the  words  of  the  part 
cular  clause,  but  from  the  whole  tenor  of  the  charter.  I 
the  clause  itself,  the^e  three  of  the  twelve  governors,  togetb 
with  the  assent  of  the  major  part  of  the  inhabitants,  are 
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9. 

Davy, 
Bart 


mmBite  and  appoint.     Here  are  two  distinct  acts.    The   Aijtornet- 

aomfaation  ib  given  to  one,  the  approbation  to  the  other.     General 

TkwDfds  must  receive  the  same  construction  which  is  given 

to  them  in  similar  cases.    0£Bicers  are  frequently  directed  to 

ke elected  with  the  approbation  of  the  Crown.     Bishops  are 

ntilorised  to  grant  leases  with  the  assent  of  the  Chapter. 

Bf  other  clauses  in  the  charter,  the  church  and  chapel  are 

gnated  to  the  twelve  governors ;  and  the  right  of  nonii- 

mtbg  the  vicar  is  expressly  granted  to  the  twelve  governors. 

Ike  right  of  nominating  the  chaplain  is  taken  out  of  the 

twelve,  and  restrained  to  the  three  governors,  for  the  hamlet 

fSSandfard;  but  the  act  to  be  done  is  the  same,  excepting 

tht  the  assent  of  the  inhabitants  is  required.     Upon  the 

cnwtmction  contended  for,  there  would  be  no  reason  for 

BMbg  these  three  governors,  and  severing  them  from  the 

tidve. 

It  would,  indeed,  be  a  strange  construction,  that  because 
fcic  three  governors  are  to  do  an  act  with  the  assent  of  the 
Bajor  part  of  the  inhabitants,  ergOj  the  major  part  of  the  in- 
kkitants  are  to  do  the  very  same  act  without  them.  The 
Brtcnt  of  the  Crown  was  to  give  to  the  one  a  negative  upon 
fte  other.  The  power  of  removal  is  granted  under  the  same 
fcnn  of  expression ;  and  it  would  be  monstrous  if  the  par- 
Unoners  were  to  have  that  power  without  the  concurrence  of 
fc  three  governors.  The  case  cited  is  in  point,  but  the  pre- 
•ftt  appears  to  me  to  be  stronger. 

It  only  remains  to  be  considered,  what  will  be  the  conse- 
fKDce  of  this  construction  ?  It  may  be  made  a  matter  of 
fcnbt,  whether  the  two  governors  can  bind  the  other ;  but  it 
>not  material  to  decide  that  point  at  present. 

Cases  have  been  put,  in  which  this  construction  might 
ifeat  the  objects  of  the  charter.  These  events  are  not  to 
k  presumed,  and  certain  inconvenience  would  arise  from  the 
•fter  construction,  which  woidd  take  away  all  right  and 
■ftority  from  the  three  governors ;  but  whatever  inconve- 
liences  may  arise,  I  cannot  vary  the  charter.  The  parties 
SM  take  it,  subject  to  the  terms  imposed  upon  them  by  the 
wm.  There  may,  however,  be  some  objections  to  the 
^  of  the  decree. 

"  ffia  Lordship  declared,  that  the  defendant  BlackhaU  is  not 

jN^iunninated  or  appointed  chaplain  of  the  chapel  of  Sand^ 

Jhii  and  that  the  defendant  Lrong  is  not  likewise  duly  nomi- 

•WoT  appointed  chaplain  thereof,  and  therefore  doth  order 

*i  decree,  that  the  defeiidttit*>  Sir  J.  Davyj  Robert  SnoWj 
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Attorney-  and  Robert  Ready  being  the  three  governors  on  the  part  c 
General  ^j^^  ^m  ^j.  hamlet  of  Sandford,  do  forthwith  proceed  t< 
Davy  nominate  a  chaplain  to  perform  divine  service  in  the  sail 
Bart.  chapel  of  Sandford^  and  do  thereupon  pive  public  notice  ii 
writing  to  the  inhabitants  of  the  said  vill  or  hamlet,  b] 
affixing  such  notice  on  the  door  of  the  said  chapel,  befon 
the  first  Sunday  after  such  nomination  whereon  divine  8e^ 
vice  shall  be  performed  in  the  said  chapel  as  aforesaid|  ii 
order  that  they,  or  the  major  part  of  them,  who  shall  be  pre- 
sent at  such  meeting,  may  assent  to  or  dissent  from  sod 
nomination ;  and  in  case  they,  or  the  major  part  of  tbeo^ 
shall  assent  thereto,  the  person  so  nominated  is  to  be  ad- 
mitted to  hold  and  enjoy  the  said  office  according  tp.tha 
charter ;  but  in  case  the  said  inhabitants,  or  the  major  put 
of  them,  shall  not  assent  to  such  nomination,  so  to  be  madi^ 
then  either  party  is  to  be  at  liberty  to  apply  to  the  Conrt; 
and  his  Lordship  declared,  that  the  three  defendants,  tbs 
governors,  have  no  right  to  vote  as  inhabitants,  in  givi^ 
such  assent  or  dissent.  (1) 

In.  consequence  of  this  decision  a  new  election  took  plaoi^ 
at  which  Mr,  Barker  was  nominated  by  two  of  the  thns 
governors,  and  was  approved  of  by  a  majority  of  the  inhi* 
bitants.  The  other  of  the  three  governors  refused  to  joii 
in  the  nomination  of  Mr.  Barker. 

Mr.  Barker  and  the  two  governors  presented  a  petitioOi, 
praying  that  he  might  be  declared  duly  elected,  and  might 
enjoy  his  office,  and  have  the  salary  paid  him. 

This  petition  coming  on  to  be  heard  on  the  27th  of  Julfi 
.  1741,  Mr.  Attorney 'General  and  Mr.  Murray  were  hcttA 
against  the  petition. 

In  corporations  the  majority  will  conclude  the  rest,  ail 
what  is  done  by  them,  is  the  act  of  the  whole  body ;  bnit 
here  these  three  governors  are  not  a  separate  corporate  bodjfii 
but  have  a  special  power  by  the  charter  delegated  to  them  to  d» 
this  act,  and  the  words  of  it  are  express,  Illi  tres,  Sfc.  That, 
three  are  expressly  directed  to  choose.  If  two  only  conco^ 
how  can  it  be  said  that  the  three  choose  ?  Where  fovnsi 
are  given  to  particular  persons  all  must  concur,  as  in  tkl 
case  of  powers  of  attorney,  and  such  powers  will  not  survive. 
So  it  was,  where  executors  had  a  power  by  will  to  sell  landis 
till  the  statute  of  Hen.  8th.  The  question  then  is,  whetha 
these  three  can  be  considered  as  a  common  council  of  tlu 

(1)  Reg.  Lib.  A.  1736.  fo.  671, 
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coipontion.    Where  the  charter  intended  that  a  majority   Attorney- 
thoold  do  the  act,  it  has  expressly  said  so,  as  in  the  election     ^^^^^^^^ 
of  new  governors.    Nothing  is  here  to  be  done  by  the  cor-       Davt 
pontion.    This  act  is  not  to  be  done  under  their  seal,  nor  is         Bart 
any  report  to  be  made  to  them.    Therefore,  it  is  not  like  a 
corporate  act  to  be  done  by  a  select  body,  but  the  whole 
power  is  in  them,  and  the  inhabitants  are  no  part  of  the  cor- 
poration, bdt  a  distinct  power  is  given  to  them  ^  though  the 
goremors  are  described  as  governors,  yet  notwithstanding 
tint  description,  the  power  may  be  given  t»  them  in  their 
private  capacity. 

Lord  Chancellor. — ^This  case  must  be  determined  on 
the  roles  of  law  in  the  construction  of  the  charters  of  the 
CiowD,  and  in  the  same  manner  as  if  the  question  arose  on 
IB  information  or  mandamus. 

He  charter  incorporates  the  twelve  governors,  and  the 
rcit  of  it  consists  in  the  distribution  of  particular  powers  to 
fte  members  of  the  corporation ;  whereas  in  charters  for 
public  or  private  government,  powers  are 'given  to  par- 
ocular  parts  of  the  body.  They  vest  in  respect  of  interest 
ni  the  whole  body,  and  in  point  of  exercise  only  in  the  part 
of  the  corporation  to  whom  the  power  is  given,  as  in  com- 

^n  council,  &c.    Of  this  kind  is  the  power  in  question.     It 

• 

^  not  every  act  of  a  corporation  which  need  be  under  the 
8eal  of  the  corporation.  Elections  never  are,  nor  need  they 
by  law  be  so. 

I  think  that  this  election  is  a  corporate  act,  and  that  the 
^hree  governors  make  the  election  as  a  select  number  of  the 
Corporation,  appointed  for  that  purpose. 

By  the  rules  of  law,  where  corporate  acts  are  to  be  done 
by  the  whole  body,  or  by  a  select  number  of  it,  it  is  not  ne- 
cessary all  should  concur. 

Hiis  is  a  rule  of  law,  and  no  words  are  required  to  give 
tiiM  power  to  the  majority,  where  an  act  is  directed  to  be 
done  by  them,  or  a  major  part.  The  true  construction  is, 
that  the  words  do  not  respect  the  doing  the  act  itself,  but 
Wipect  the  meeting,  and  give  a  power  upon  a  proper  sum- 
fiK)n8  to  the  whole  body,  for  the  major  part  to  meet,  for  the 
forpose  of  doing  such  acts.  In  such  cases,  if  a  major  part 
^  tlie  body  meet  a  major  part  of  those  thus  met,  though 
1^  than  a  major  part  of  the  whole  may  do  the  act ;  but 
^thout  such  a  clause  all  must  meet,  and  then  the  major 
P^  met  conclude  the  whole  body. 
In  the  present  case  all  met,  and  the  major  part  concur. 
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Attoritet-   I  think,  therefore,  that  the  majority  present  must  hare  th.^ 
General     power  to  nominate,  and  this  ut  res  magis  valeat  qmmM 

Bart.  Th\^  is  not  to  be  compared  to  powers  delegated  to  priyabi 

persons,  because  in  those  cases  the  acts  to  be  done  are  no^^ 
corporate  acts,  and  the  powers  do  not  vest  in  them  ia  i 
body,  but  are  to  be  exercised  by  them  individaally. 

It  is  probable  that  the  number  three  was  selected  tbci 
there  might  always  be  a  majority,  and  a  construction  giWog 
a  negative  to  at^single  governor,  might  be  attended  with  gretfl 
inconvenience. 

His  Lordship  declared,  that  the  petitioner  Barker  inu 
duly  nominated  and  appointed  to  be  chaplain  of  the  saU 
vill  of  Sandfordy  and  that  he  should  hold  and  enjoy  tbi 
place,  and  that  the  corporation  should  pay  him  the  aneai^ 
and  the  salary  for  the  future.  (1) 


■^ 


(1)  Reg.  Lib.  A.  1740.  fo.  594. 


MEDLEY  V.  PEARCE.(1) 


July  %%thy  1737. 

Lord  Chanoei^lor. — ^The  course  of  the  Court,  accordiq; 
to  strict  rule,  is,  that  an  order  is  necessary  for  the  examina- 
tion of  a  witness,  to  matters  of  account,  before  the  Mastefi 
who  had  been  examined  to  other  facts  before  the  hearisgii 
but  the  practice  is  contrd,. 

(1)  This  case  is  taken  from  Lord  Hardmcke*s  Note-book. 
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ANONYMOUS.(l) 


July  30th,  1737. 

j.lbibiQ  by  an  executor  for  an  account  and  discovery  of  piea  of  bank- 
■ooeyi  due  to  the  testator,  the  defendant  pleaded  that  the  ^P^cy  allowed 
[Intitor  was  a  bankrupt,  and  that  the  assi.7nees  under  the  not  aver  that 
Icommission  were  not  made  parties  to  the  suit.    It  was  in-  lllfj^l™™."" 

'  ^  8ion  was  in 

[oited  that  this  plea  was  bad,  because  it  was  not  averred  force.(2) 
[fbt  the  commission  was  in  force,  and  that  in  fact  it  had  sion^abatei^ 
tea  nperseded.  J®  death  of 

__    ,  '^  the  King:,  or  is 

^SMed  bj  the  consent  of  the  creditors,  the  property  remains  in  the  assignees  until  a  re- 
■^■iiiun ;  but  if  it  is  superseded  for  irregularity  it  is  void,  ab  initio,  and  the  assignment 
M  is  Tcnd. 

Lord  Chancellor. — ^Where  a  commission  has  been 
iqplarly  issued,  and  an  assignment  made ;  that  vests  the 
^fnoperty  of  the  bankrupt's  goods  in  the  assignees,  and  if  the 
commission  abates  by  the  death  of  the  King,  or  is  super- 
tieded  by  consent  of  the  creditors,  yet  the  property  remains 
io  the  assignees  until  a  re-assignment  is  made.  But  if  it  be 
■nperseded  for  irregularity  in  the  commission,  the  whole 
kcomes  void,  ab  initio,  and  the  assignment  made  in  pur- 
Boance  of  it  is  therefore  void  likewise,  but  I  cannot  intend 
flat  such  a  supersedeas  has  taken  place. 
Plea  allowed. 


(1)  The  report  of  this  case  is  taken 
bom  Mr.  Forrester^ s  manuscript.  It 
b  aot  to  be  found  in  Lord  Hardwicke^s 
Vote»lx»ok. 

(9)  Plea  of  bankruptcy  to  a  bill  by 
B  heir  at  law  against  a  devisee,  must 
lirr  distinctly,  and  in  succession,  the 
hctfl  Dpon  which  the  bankruptcy  rests. 
Not  sufficient  for  the  devisee  to  aver, 


by  his  plea^  that  a  commission  of  bank- 
ruptcy was  issued  against  the  plaintiff, 
under  which  he  was  afterwards  duly 
found  and  declared  a  bankrupt,  and 
that  his  estates  and  effects  were  there- 
upon duly  assigned  to  the  assignees. 
Carleton  v.  Sir  W>  Leighton,  3  Mer. 
Rep.  667. 
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SHERIFF  V.  SPARKS.  (1) 


July  SOthy  1737. 

A  mortgtgor  This  was  a  bill  to  redeem  to  which  the  defendant  plead 
n^^fore-  '  the  uBual  order  obtained  in  a  former  siut  by  the  mortgag 
closed,  until  an  ^q  foreclose  that  the  mortgairor  should  stand  foreclosed  v 

order  absolute  .,  u  ..  •     j 

be  obtained  for  Icss  the  money  was  paid  by  a  certain  day. 

pose/^T  Lord  Chancellor. — ^A  mortgagor  cannot  be  finally  foi 

closed  until  an  order  absolute  is  obtained  for  that  purpo 
It  was  the  ancient  practice  that  on  a  decretal  order  to  sta 
foreclosed,  unless  the  money  was  paid  by  a  certdn  di 
that  after  that  day  the  mortgagor  was  of  course  absolute 
foreclosed,  but  now  that  order  is  in  the  nature  of  an  on 
to  shew  cause,  and  must  be  made  absolute  on  an  affida 
that  the  money  was  not  paid  at  the  day,  by  another  on 
that  the  mortgagor  shall  stand  absolutely  foreclosed. 

Plea  overruled.    And  the  usual  account  directed  of  w! 
was  due  for  princip^  and  interest,  &c.  (3) 


(1)  The  report  of  this  case  is  taken  (2)  So  Senhouse  v.  Earl,  2  Ves.  4 

from  Mr.  Forrester^s  manuscript.    It  is  and  sec  Thompson  v.  Granty  4  Ma 

not  to  be  found  in  Lord  Hardwicke's  Rep.  438. 

Note-book.  (3)  Reg.  Lib.  B.  1737.  fo.  334. 


BENNETT  v.  WALKER  and  COLEBROOK.  (1) 


August  Istj  1737. 

Where  a  pur-    This  was  a  bill  for  the  discovery  of  defendants'  title  to 
chwer  without  advowson  of  Lymington.    The  defendant  Walker  pleai 

notice  oa8  con«     •»        i_  ■l         i    <• 

reyed  to  •  pur-  that  he  purchased  from  the  defendant  Colebrook.  and  1 
tic^^'thTLtter   Colebrook  was  a  purchaser  without  notice,  but  admitted  t 

purchaser  may  ple^d  that  the  first  purcliase  was  without  notice.  (2) 


(1)  This  case  is  taken  from  Lord     iher  t.  Carlton,   2  Atk.  242.     J 
Hardwicke's  Note-book  queen  v.  Farquhar,  1 1  Ves.  478. 

(2)  So  Brandlyn  i,  Ord  post.  Low- 
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k  had  himself  notice  of  the  claim  before  the  conveyance  was 
completed. 

Mr.  Flayer  J  Mr.  Hamilton,  and  Mr.  Clarke  in  support  of 
ibe  plea,  cited  Lowther  v.  Carleton,  coram  Talbot ,  11th 
JApifl  1736,  and  2  Atk.  242.    Harrison  v.  Forth,  Prec.  Ch. 
[{1.   In  which  Lord  Somers  held  that  a  purchaser  with 
jiodce  might  avail  himself  of  a  prior  purchaser  without  no- 
tion Ux  otherwise  an  innocent  purchaser  might  be  deprived 
[rf  die  benefit  of  ever  selling  his  estate. 
Lord  Chancellor. — ^Where  a  purchaser  without  notice 
conveyed  to  a  purchaser  with  notice,  the  latter  purchaser 
plead  that  the  first  purchase  was  without  notice. 
The  plea  was  ordered  to  stand  for  an  answer,  with  liberty 
tooeept,  saving  the  benefit  to  the  hearing  of  the  cause. 


Bexnett 

V. 

Walker. 


HUGGINS  V.  ALEXANDER  and  Another.  (1) 


October  13/*,  1737. 

|0RD  Cbancbllor. — ^A  bill  was  brought  against  an  infant 
Mi  others.  The  infant  appeared  and  was  in  contempt  for 
Vint  of  an  answer  to  an  attachment  which  was.  issued,  and 
ictumable  the  first  day  of  Michaelmas  Term.  Upon  pro- 
ig  the  attachment,  Mr.  Floyer  moved  for  a  messenger 
bring  the  infant  into  Court,  of  which  I  doubted,  the  at- 
lent  not  being  served,  nor  the  return  out.  Mr.  Scott 
register  could  not  take  upon  himself  to  say  how  the 
ice  was,  so  I  ordered  precedents  to  be  searched,  and 
next  day  Mr.  Edwards  the  other  register  certified  the 
ice  to  be  so,  for  that  the  attachment  is  not  to  be  served 
the  infant,  but  the  infant  is  to  be  brought  into  Court  to 
a  guardian  assigned,  and  it  is  in  his  favour.  He  said 
jB  done  on  issuing  the  attachment,  and  that  the  constant 
IB  that  the  infant  is  in  contempt  to  an  attach- 
of  which  he  produced  a  precedent. 
I  ordered  a  messenger  accordingly. 


An  infant  being 
in  contempt  to 
an  attachment 
for  want  of  an 
answer  upon 
production  of 
the  attach- 
ment, a  mes- 
senger ordered 
to  bring  the 
infant  into 
court,  the  at- 
tachment not 
having  been 
served,  or  the 
return  out. 


(1)  This  case  is  taken  from  Lord  Ilardwicke's  Note-book.  ' 


k2 
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STYLES  V.  ATTORNEY  GENERAL.  (1) 


'/  October  19,  1737. 

A  Judgment  In  Hilary  Term  1722,  a  bill  was  brought  by  the  Duke  o 
entftkd  to  L  fl^Aar^ow's  judgment  creditors,  and  in  August  1723,  a  decre 
tcrest  under  was  made  for  a  sale  of  the  trust  estates,  and  that  the  monr 
Court.  (2)         arising  therefrom  should  be  paid  to  the  creditors  accordin., 

to  their  priority. 

Upon  the  Master's  Report,  a  question  arose  whethe 
a  judgment  creditor  should  have  interest  allowed  by  way  c 
diunages  for  a  debt  on  a  judgment. 

The  original  debt  was  by  bond  with  a  penalty,  and  i 
Easter  Term  1723,  judgment  was  given  on  a  mutuatus  fc 
the  real  debt. 

Mr.  Clarke,  in  support  of  the  claim.  The  Duke  of  ffhoi 
ton's  estate  being  vested  in  trustees,  the  creditors  could  gi 
at  it  only  through  this  court.  A  judgment  creditor  delaye 
by  the  injunction  of  this  Court  has  interest  allowed  in  df 
mages,  and  cited  Cro.  El.  151.  1  Salk.  208.  Holdipp  ^ 
Otway,  2  Saund.  106.  1  Sid.  442.,  and  Turner  v.  JI/oAi 
Pasch.  8  Anne,  in  Chancery,  where  interest  was  given  in  di 
mages  on  a  bill  obligatory,  by  Lord  Cowper.  Harvey  v 
Parker,  9  May  1715,  and  cases  in  the  House  of  Lords,  1726 
and  3  Bro.  P.  Cl  187-  Maxwell  v.  TFettenhall,  2  P.  Wm* 

27. 

Mr.  Browne  for  the  trustees  of  the  late  Duke  of  fFharta% 
contended,  that  there  was  no  instance  in  which  the  estatfl 
had  been  affected  with  more  than  the  legal  debt,  nor  where 
interest  had  been  allowed  beyond  the  judgment,  where  tta 
creditor  was  plaintiflF,  though  there  possibly  might,  whst^ 
the  debtor  was  plaintiff  and  came  into  this  Court  to  be  xe- 
lieved. 
Oct.  19, 1737.       Lord  Chancellor. — The  assignee  of  the  judgment  ii 

not  entitled  to  any  interest  under  the  decree  in  this  cam 
because  such  interest,  although  possibly  it  might  have  bee0 
turned  into  a  debt  by  judgment,  is  not  now  a  debt  by  judg- 
ment so  as  to  create  a  present  lien  on  the  real  estates. 


(1)  This  case  is  taken  from  Lord     Rosslyn,  2  Ves.  jun.  167.;    and  IH 
HardwickeU  Note-book.  the  cases  there  cited. 

(S)  So  Creuze  v.  Hunter^  per  Lord 


CASES  IN  CHANCERY. 


133 


£x  parte  the  Committee  of  LORD  BRADFORD.  (1) 


32fi£/  October^  1737. 

loio  Bradford  being  tenant  for  life^  with  a  power  to  grant 
kues,  and  being  a  lunatic^  his  committees  presented  this  pe- 
tition that  the  Court  might  authorise  and  direct  them  to  exe- 
cute this  power. 

Mr.  Browne  and  Mr.  Clarke  in  support  of  the  petition^ 
dted  Lady  Grosvenor'^  case^  where  building  leases  were  or- 
dered to  be  executed  upon  a  petition  on  behalf  of  the  lunatic's 
ertate.  Acts  done  by  a  feme  covert  in  execution  of  a  power 
ire  good,  1  Co.  Litt.  112  b.  Daniel  v.  Upley,  1  Jones,  137. 
%  80.  Tomlinson  v.  Dighton,  10  Ann.  1  Salk.  239. 
1  P.  Wms.  149.  Rich  v.  Beaumont,  3  Bro.  P.  C.  308.  So, 
iabnts  may  execute  powers,  Artherton  v.  Coverley,  Lord 
%,  Lev.  47.  1  Inst.  22. 

Lord  Chancellor. — None  of  the  precedents  come  up  to 
tliis  case.  There  is  no  ground  to  say  that  the  committee 
ciD  execute  this  power.  It  is  to  take  effect  out  of  another's 
otate,  and  must  therefore  be  strictly  pursued,  but  the  leases 
wm  proposed  to  be  made,  would  not  be  warranted  by  the 
paver. 

Sappose  a  lunatic  before  his  lunacy  had  made  a  voluntary 
settlement  with  a  power  of  revocation ;  no  one  can  think 
tlat  the  committee  could  execute  that  power.  Or  suppose 
tlicrc  was  a  power  to  charge  an  estate  with  a  sum  of  money, 
Ae  committee  could  not  do  it. 

Another  question  has  been  made  whether  the  lunatic  him- 
rtf  can  execute  this  power,  and  for  this  purpose,  the  cases 
rffcme  coverts  and  infants  have  been  cited.  But  the  cover- 
ture of  a  woman  is  only  a  civil  incapacity,  and  a  feme  covert 
Mnot  execute  a  power  coupled  with  an  interest,  though  she 
■iy  execute  a  bare  power.  A  power  that  can  be  executed 
V  an  infant,  must  be  appointed  to  be  executed  by  him 
vlulst  an  infant. 


Alanaticbeinir 
tenant  for  lifCy 
with  a  power 
to  grant  leaset* 
the  Chancellor 
cannot  antho* 
rise  the  com- 
mittees to  exe- 
cute this 
power.  (2) 


(1)  The  report  of  this  case  is  taken 
Mr.  Forre$ter^$  maDuscript.  It  is 
M  t0  be  found  in  Lord  Hardwicke^s 
Milt-book. 


(2)  Bat  now  by  the  43  G.  3.  c.  75. 
8.  3.,  the  committee  may  execute  such 
a  power  under  the  authority  of  th« 
Great  Seal. 
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Ex  parte  In  this  case  there  are  several  discretionary  acts  to  k 
Bradford*   done.     It  is  not  the  case  of  an  act  merely  ministerial. 

The  cases  cited  out  of  Lord  Coke,  are  of  civil  incapacitiei 
The  case  in  Lutwich  is  not  in  support  of  this  applicatioi 
but  against  it^  for  it  was  there  held  that  neither  a  lunatil 
Lord  nor  his  committee  could  grant  copies,  but  that  li: 
steward  mighty  that  being  part  of  his  office. 

The  strongest  case  is  that  of  Lady  GrasvenoTy  but  i 
that  case  there  was  no  power  to  be  executed.  She  was  owim 
of  the  fee,  and  all  persons  interested  joined  in  the  petilioi 
Besides  I  have  some  recollection  that  there  was  an  Act  « 
Parliament  afterwards  obtained. 

I  would  not  do  this  if  consented  to  by  aU  parties. 

Petition  dismissed. 
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HANS  STANLEY,  an  Infant     ....    Plaintiff; 

and 
SAKAH  STANLEY,  Widow  of  GEORGE  ) 
STANLEY,  Esq.,  and  Mother  of  the  ' 
Fluntiff,  ELIZABETH,  ANN,  and  SA- 
RAH STANLEY,  her  Infant  Daughters ; 
Sr  H.  SLOANE,  LORD  CADOGAN, 
■d  WILLIAM  ROBERTS,  Trustees 
in  the  Marriage  Articles;  EDWARD  1 
HOOPER,  Esq.,  WILLIAM  SLOANE,  /Defendants.Cl) 
Eiq,  Trustees  named  in  the  Will  of  said 
GEORGE  STANLEY;    PHILLIPPA 
STANLEY,  Widow  and  Administratrix 
of  HOBY   STANLEY,  Clerk,  Execu- 
tor of  the  said  GEORGE  STANLEY, 
his  Brother,  Deceased y 

IN  THE  CROSS-CADSB. 

ELIZABETH,  ANN,  and  SARAH  STAN-  >  pj^jntj^g . 
L£x    ••••••. ) 

and 

HANS    STANLEY,   Infant,  and  all  the>  Defendants. 
other  Defendants  in  the  Original  Caused 


October  25M,  1737. 

Br  the  articles  made  previous  to  the  marriage  of  George     iAtk.549. 
Stanley  deceased,  and  the  defendant  Sarah  Stanley,  then  By  mamige 
Sarah  Sloane,  dated  27th  January  17}9,  TFilliam  Stanley^  20,000/.' was 
die  father  of  George  Stanley,  covenanted  to  pay  12,000/.,  Ta^^  onUn^he 
md  Sir  Hans  Sloane,  the  father  of  Sarah,  covenanted  to  pay  purchase  of 

'  '  '^  ''    lands,  to  be 

to  tnutees  to  the  use  of  the  husband  for  life,  then  as  to  so  much  as  should  amount  to 
per  annum  to  the  nse  of  his  wife  for  her  jointure,  remainder  to  trustees  for  500  years, 
inder  to  the  first  and  other  sons  in  tail  male,  with  a  power  to  the  hnsband  of  disposing  by 
viD  or  deed  of  the  surplus  of  the  said  lands  above  the  said  800/.  /»rr  annum  amongst  the  younger 
c^dreo»  remainder  to  the  husband  in  fee,  and  the  trusts  of  the  term  were,  that  in  case  there 
be  isMue  wtale  o/tke  marriage  who  should  ettjoy  the  inheritance  0/ the  premises  so  to  be  pur- 
y  8,000/.  was  to  be  raised  aud  paid  for  younger  children  at  twenty-one  or  marriage, 
and  abare  alike,  with  interest  for  maintenance  until  the  principal  was  payable ;  the 
dies;  portions  not  payable  till  the  mother's  death.  The  sense  of  the  words  enjoy  the  in' 
ice  being,  enjoy  in  possession.  And  the  husband  by  his  will  having  mentioned  that  the 
inon  for  the  younger  children  by  the  marriage  articles,  was  not  to  take  effect  till  after  his 
■ife*s  death,  was  held  to  be  further  evidence  of  the  husband's  intent,  where  the  intent  upon 
At  articles  was  doubtful  and  ambiguous. 


(1)  This  case  is  taken  from  a  manuscript  of  Mr.  Forre$ter'*s  which  cor- 
Mtponds  With  the  samo  case  reported  in  Lord  Hardwickt^i  Note-book. 
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8,000/.,  which  two  sums  of  12,000/.  and  8,000/.  it 
agreed  should  be  laid  out  in  the  purchase  of  lands,  and  iha: 
such  lands,  when  purchased,  should  be  settled  and  conveyev 
to  the  trustees  therein  named,  to  the  use  of  George  Stanlq 
for  life,  then  as  to  so  much  thereof  as  should  amount  to  800^ 
per  annum  to  the  use  of  his  wife  for  her  jointure,  remainder 
to  trustees  for  500  years,  upon  certain  trusts  thereinaftei 
mentioned,  remainder  to  the  first  and  every  other  son  of  ^ 
marriage  in  tail  male,  with  a  power  to  the  husband  of  dit- 
posing  by  will  or  deed  of  the  surplus  of  the  said  lands  abovi 
the  800/.  per  annum  amongst  the  younger  children  of  tU 
marriage,  as  he  should  think  fit,  over  and  above  what  vf^ 
thereby  provided  for  such  younger  children,  and  for  wantfll 
issue  male,  and  after  the  determination  of  the  term  of  SOQ 
years,  to  the  use  of  George  Stanley  in  fee.  The  trust  d 
the  term  of  500  years  was  declared  to  be  for  raising  portion 
for  younger  children ;  and  that  in  case  there  should  be  ismi 
male  of  the  marriage,  who  should  enjoy  the  inheritance  4 
the  premises  so  to  be  purchased  and  settled,  and  one  oc 
more  son  or  sons,  daughter  or  daughters  of  the  said  mavt 
riage,  then  the  sum  of  8,000/.  should  be  raised  and  paid  fol 
the  portions  and  maintenance  of  such  younger  son  or  soo^ 
daughter  or  daughters,  to  be  equally  divided  amongst  theny 
share  and  share  alike,  and  payable  at  their  respective  days  d 
marriage,  or  age  of  twenty-one  years,  which  should  fiiil 
happen ;  and  in  case  of  the  decease  of  any  of  them  befoil 
their  marriage  or  attainment  of  age,  the  parts  or  shares  d 
such  child  so  dying,  to  go  to  the  survivors  equally  to  be  & 
vided,  and  the  interest  or  produce  of  each  such  younger  60iii| 
or  daughters'  respective  parts  or  shares  of  the  said  8,000/.  ifl 
the  mean  time,  and  until  the  principal  becomes  payable,  vil 
to  go  and  be  for  their  respective  maintenance  and  educalioai 
And  it  was  declared  that  the  said  sum  of  8,000/.  for  the  siiil 
provision  of  younger  dons  and  daughters,  was  to  be  raisd 
by  the  said  trustees  out  of  the  rents,  issues,  and  profit^ 
of  the  premises,  or  bylease  or  leases,  mortgage  or  sale  of  i 
sufficient  part  thereof,  with  such  usual  clauses  and  powers  li 
are  made  in  settlements  for  that  purpose  ;  and  in  case  thefl 
should  be  no  such  younger  son  or  sons,  daughter  or  daug^ 
ters,  or  that  they  should  die  before  their  respective  portioil 
should  become  payable  then  the  said  sum  of  8,000/.  appointei 
to  be  raised  for  their  portions  was  not  to  be  raised,  and  th 
term  of  500  years  was  to  cease  and  be  void.  There  wei 
issue  of  the  marriage,  one  son  and  three  daughters. 
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Ue.Oeor^  Stanley,  by  his  will^  dated  9th  December^  17dl> 

kfM  seTeral  parts  of  his  real  estate  to  trustees  for  the  term 

rf  600  years,  upon  trust,  by  and  out  of  the  rents,  issues, 

md  profits,  or  by  demise,  mortgage,  or  sale,  of  all  or  any 

(Btof  the  premises,  for  the  whole  or  any  part  of  the  term, 

rky  any  other  means  they  should  think  fit  to  raise  the  sum 

HflOOl.  for  his  three  daughters  as  an  addition  to  the  for- 

(■e  provided  for  them  by  his  marriage  articles  to  be  equally 

ifided  amongst  them  at  their  respective  ages  of  twenty-one, 

vdiys  of  marriage,  which  should  first  happen  3  and  in  case 

Ikshoald  leave  only  one  daughter,  he  appointed  that  the 

mof  4,000/.  should  be  paid  to  her  at  twenty-one  or  mar^ 

liage,  declaring  that  this  was  not  to  be  an  augmentation  ; 

lot  apon  a  discharge  given  of  the  sum  of  4,000/.  to  the 

Imtees  of  his  marriage  articles  as   half  of  the  provisic^n 

by  the  said  articles  for  younger  children,   after  the 

of  his  wife,   and  upon  further  trust,  that  in  the 

time  and  until  such  daughter  or  daughters  should  be 

Rqpectively  entitled  to  the  said  sum,  they  his  trustees  should 

tit  of  the  rents,  issues,  and  profits  of  the  said  premises,  from 

Ibbc  to  time  raise  the  several  sums  of  50/.  per  annum  for 

the  respective  maintenance  and  education  of  his  daughters, 

ad  he  declared  his  will  to  be  that  as  soon  as  the  said  sum 

irf  4,000/.,  and  the  annual  sum  of  50/.  a-piece  for  niainte- 

HDce  and  education  should  be  fully  answered  that  the  said 

tan  should  cease ;  and  he  gave  the  freehold  and  inheritance 

c(  the  premises  so  devised  for  the  term  of  500  years  to  his 

■MfuHans  Stanley,  in  fee,  to  whom  he  gave  the  residue  of  his 

;|enonal  estate,  and  appointed  his  brother,  Hoby  Stanley, 

trie  executor  thereof. 

Mr.  Stanley  died  in  1733,  leaving  his  wife,  the  defendant 
?8iraA  Stanley,  the  plaintiff  his  only  son,  and  the  defend- 
liMs,  bis  three  daughters,  all  infants. 

Tlie  original  bill  was  brought  for  carrying  into  execution 

Ik  marriage  articles  made  on  the  marriage  of  George  Stan- 

%,  Esq.  with  the  defendant,   Sarah'  Stanley^  then   Sarah 

Hbme,  for  an  account  of  the  estate  of  ff^m.  Stanley  and 

fivge  Stanley,  plaintiff's  grandfather  and  father,  and  pray- 

hg  directions  for  the  interest  of  the  infant  and  estate.     The 

irineipal  question  was,  whether  the  8,000/.  provided  as  a 

fDition  for  the  younger  children  should  be  raised  presently  in 

the  mother's  lifetime,   or  not  until  the  trust  term  of  500 

yon  tbould  be  actually  come  into  possession  by  the  death 

flf  Mn.  Stanley. 
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The  cross-bill  was  brought  for  the  purpose  of  having  the 
8,000/.  raised  and  paid  to  the  younger  children,  and  interest 
from  the  death  of  their  father. 

Mr.  Chute  and  Mr.  Fazakerley,  for  the  plaintiffs. 

There  are  three  things  insisted  on  in  behalf  of  the  infin 
daughters.  1st,  That  the  8,000/.  ought  to  be  raised  ^ 
twenty-one,  or  marriage,  during  the  life  of  the  mothec 
2nd,  That  they  are  entitled  to  interest  immediately  fixMB 
the  death  of  their  father.  3rd,  That  the  surplus  profits  ow 
and  above  the  800/.  per  annum,  ought  to  go  to  them,  be- 
cause the  father  might  appoint  among  his  younger  childro^ 

Hrst,  As  to  raising  the  portions,  the  cases  have  genen%h 
been  on  settlements  executed;  here  it  depends  on  articW! 
executory,  which  are  to  be  expounded  by  this  Court,  andii^ 
the  construction  of  which  greater  latitude  is  allowed  than  it  ^ 
that  of  a  strict  settlement  executed,  so  that  words  in  articto^ 
which  in  a  settlement  would  create  an  estate  tail  have  ~ 
construed  to  give  an  estate  for  life  to  the  father,  with 
mainders  over.  The  term  itself  is  not  to  commence  tiU 
the  death  of  the  mother;  for  there  are  no  words  to 
found  which  enable  the  trustees  to  raise  the  portions  in 
lifetime,  any  more  than  in  that  of  the  father,  and  there 
certainly  no  colour  for  supposing  that  had  a  bill  been  bi 
during  his  lifetime,  to  raise  the  maintenance  of  the  dau( 
immediately,  that  it  could  have  been  supported. 

The  trustees  are  empowered  to  raise  the  portions  by 
and  profits,  or  sale,  or  by  mortgage  $  it  is  an  alternative, 
it  is  left  to  their  discretion  in  which  way  the  portions  shall 
raised,  consequently  they  must  have  the  power  of  ^oing^ 
either  way.     Such  a  construction  as  is  contended  for  by 
other  side,  would  tend  entirely  to  strip  the  son  of  his 
There  is  something  peculiar  in  the  description  of  the  traits 
the  term  which  limits  the  raising  of  the  portions  to  the  caiei 
there  being  issue-male,  who  shall  enjoy  the  inheritance  afi 
premises  ;  a  clause  which  can  reasonably  be  coi^strued  toi 
nothing  less  than  the  possession  of  the  inheritance, 
V.  Evelyn,  2  P.Wms.  659.,  and  Brome  v.  Berkley,  1  Eq. 
340.    2 P.Wms.  484. 

Secondly,  As  to  the  interest  and  maintenance,  the^e 
to  arise  out  of  the  rents  and  profits,  when  in  the  hands 
the  trustees,  and  not  by  sale  of  the  inheritance,  and  it 
intended  that  the  parents  should  maint^  the  children 
the  mean  time ;  besides,  Mr.  Stanley  by  his  will,  has  midal 
provision  of  50/.  a-piece  for  the  maintenance  of  his  daughteia 
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ItMfyy  With  respect  to  the  surplus  over  and  above  the 
tUOL,  no  question  can  arwe  atpresent^  because  there  is  now 
DO  sniplus. 

Mr.  Attcmey-Qeneral  and  Mr.  Clive^  for  the  defendants^ 
Ae  daughters. 

There  are  two  questions, — 1st,  Whether  the  daughters 
aeoititled  to  have  the  portions  raised  out  of  the  provisionary 
•em;  Ihd,  Whether  they  are  entitled  to  have  mwitenance, 
ad  interest  raised  in  the  mean  time. 

Aito  the  first. — First,  Consider  it  as  if  a  settlement  was 
•taaDy  made ;  it  is  the  plain  intention  ifhat  the  daughters 
iboiild  have  the  provision  when  they  attained  their  age  of 
tieDty-one  years,  or  were  married.    The  question  depends 
laftis,  whether  the  contingency  on  which  the  trusts  of  the 
tem  are  to  take  effect  has  happened  3  it  has  been  objected 
Ihit  the  contingency  rests  on  this,  that  there  should  he  a 
M  who  should  ejgoy  the  inheritance  of  the  estate  ;  which  it 
ii  contended  means  thai  there  should  he  a  son  in  possession, 
afeA  diere  has  not  yet  been ;  to  this  it  may  be  answered, 
Ibt  a  person  may  be  said  to  enjoy  an  estate  in  reversion  or 
RDunder,  for  though  he  cannot  receive  the  profits  ;  yet  he 
-My  dispone  of  his  reversionary  interest  for  its  value.    The 
cannot  be  intended  to  mean,  being  in  the  actual  re- 
t^  of  the  profits ;  for  if  that  had  been  meant,  the  sentence 
vould  have  been  framed  thus,  who  shall  be  in  the  possession. 
;ll  has  been  further  obfected,  that  the  plaintiff  had  the  re- 
[tasionary  estate  in  the  lifetime  of  his  father;  that  upon 
pimciples  the  daughters  would  have  had  the  same  right 
kive  enforced  their  claim  during  their  father's  lifetime : 
that  18  no  valid  objection,  for  most  of  the  cases  alluded 
have  come  on  in  the  lifetime  of  the  father,  and  it  is  cer- 
that  this  Court  has   never  laid  a  stress  on  the  con- 
ice  or  inconvenience  which  might  accrue  to  the  re- 
r-man.      It  is  also  argued,  that  our   construction 
exhaust  the  whole  estate  of  the  son's,  but  such  may 
been  the  intention  of  the  parties,  for  it  is  to  be  ob- 
I,  that  this  is  not  a  settlement  of  the  family  estates, 
the  disposition  of  a  sum  of  money  to  be  turned  into 
and  that  it  was  apparently  more  the  intention  to  pro- 
for  younger  children  out  of  this  fund,  than  the  eldest 
whose  establishment  was  referred  to  the  family  estate. 
Secondly,  It  is  to  be  considered  whether  any  difference 
by  reason  of  these  being  executory  articles. 

And  upon  this  point,  it  cannot  be  reasonably  insisted  that 
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there  is  any  real  difference^  for  both  instruments  are  to  be 
construed  according  to  the  intention  of  the  parties ;  when 
articles  are  framed  for  settling  lands  upon  the  father,  anc 
then  upon  his  issue ;  the  reason  for  varying  them  is,  thai 
otherwise  the  object  of  the  contract  which  is  to  provide  fix 
the  children  would  be  defeated.  Articles  entered  into  upcm  a 
valuable  consideration,  are  considered  in  equity,  as  if  car- 
ried into  execution,  and  are  held  to  have  all  the  same  cos- 
sequences. 

As  to  the  second  point  respecting  the  interest  and  nuunp 
tenance,  if  interest  had  not  been  given  by  the  instromenly: 
there  would  have  been  reason  to  insist  that  none  should  b^ 
given  till  the  time  of  payment  of  the  principal  was  arrived^ 
but  here  it  is  expressly  given,  and  then  it  must  come  outd 
the  reversionary  fund. 

A  third  point  arises  on  the  will  of  George  Stanley,  andaa 
to  this  the  IbOLper  annum,  for  the  maintenance  of  the  threi 
daughters  cannot  be  raised  out  of  the  annual  profits  of  dM 
particular  lands  charged  by  the  will,  for  their  value  does  nol 
exceed  100/.  per  annum,  but  it  is  clearly  the  intention  tM 
150/.  should  be  annually  paid ;  and  the  term  is  not  to  ceaM 
till  it  is  paid ;  it  must  therefore  be  raised  as  it  can,  a  devU 
of  the  rents  and  profits  is  a  devise  of  the  lands  itself.  So  J 
trust  to  raise  out  of  rents  and  profits^  includes  the  power  ^ 
mortgage  or  sale.  Ivy  v.  Gilbert,  Pre.  in  Ch.  583.  2  P.Wm* 
13.  It  appears  too  that  there  is  a  vast  quantity  of  timber  OS 
the  estate,  this  is  to  be  considered  as  part  of  the  profits,  anl 
it  is  impossible  that  the  trust  can  be  performed  in  any  otfadj 
way  than  by  resorting  in  some  degree  to  the  inherii 
In  Brome  v.  Berkley,  there  was  a  clear  intention  to  pos 
the  disposal  of  the  term  till  it  actually  came  into  pos 
Hellier  v.  Jones,  1  Eq.  Ca.  Ab.  337.  Davy  v.  Hoofd{ 
2  Vcrn.  C65.,  and  1  Eq.  Ab.  336,  were  likewise  cited.  ^ 
Lord  Chancellor. — ^The  question  is,  whether  the  dan^ 
ters  are  entitled  to  have  their  portions  raised  immediate 
out  of  the  term  ;  and  are  to  have  the  maintenance  until  dl 
money  can  be  raised,  ot"  whether  they  are  to  wait  untU  UmI 
mother's  death,  which  is  vexata  qunestio,  it  being  difficult^ 
reconcile  the  various  resolutions  upon  this  head,  without  cd 
The  ifitter  au-  tcring  into  very  minute  circumstances.  But  however  tl 
rufrauVbern  ^^^^^^  authorities  have  generally  been  against  raising  pcN 
agAloit  railing  tions  in  the  life  of  the  father  or  mother,  unless  the  wori 

voriloni  In  the 

life  of  the  fiither  or  mother :  unlcu  the  words  were  so  ezprees  as  not  to  admit  of  any  oA 

eoBstructlon, 
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were  so  express  as  not  to  admit  of  any  other  construction^ 
and  that  because  the  raising  portions  in  the  lifetime  of  the 
parenty  tends  to  an  absolute  destruction  of  the  inheritance : 
kre  the  doubt  is^  Avhether  the  contingency  upon  which  the 
trust  of  the  term  is  to  take  effect,  hath  yet  happened ;  for  as 
to  the  term  itself,  that  is  not  contingent,  but  vested  in  the 
trustees  by  the  father's  leaving  younger  children,  and  I  am 
of  opinion,  that  the  contingency  upon  which  the  trust  is  to 
take  effect,  hath  not  yet  happened ;  for  it  is  not  sufficient 
that  there  should  be  issue-male,  and  likewise  other  children ; 
hit  that  issue-male  must  enjoy  the  inheritance,  which  must 
be  understood  enjoying  it  in  possession,  for  otherwise  the 
e&ct  of  the  words  enjoy  the  inheritance,  if  taken  to  mean  an 
eqoyment  in  reversion,  would  be  absolutely  annulled ;  the 
me-male  being  the  very  moment  after  his  birth  entitled  to 
the  inheritance  in  remainder,  after  the  particular  estate  is  spent. 
The  portions  are  to  be  paid  at  twenty- one  or  marriage, 
ud  the  interest  to  be  for  their  maintenance  and  education ; 
kt  that  must  be  understood  from  the  time  only  that  their 
portions  became  payable,  since  otherwise  the  younger  child- 
len  might  as  soon  as  they  were  born  in  their  father's  life- 
time, have  brought  a  bill  for  maintenance,  which  it  is  ab- 
nid  to  suppose  could  ever  have  been  meant  by  the  parties. 
It  must  therefore  be  understood  an  actual  possession,  it 
Wng  a  very  metaphysical  notion  of  an  enjoyment  that  a 
nan  enjoys  an  estate  because  he  hath  a  reversion  or  re- 
J&ainder  after  the  estate  for  life  is  spent,  during  the  con- 
tinuance of  which  he  doth  not  receive  one  shilling  of  the 
profits.    The  g^y's  intent  is  further  manifested  by  an  ex- 
pression in  Mr.  Stanley's  will,  wherein   he   mentions  the 
prorision  made  by  his   marriage  articles   for  his  younger 
diUdren  after  his  wife's  death :  now  although  these  words 
could  not  take  away  the  daughters'  right,  if  any  they  had  ; 
yrt  that  right  being  ambiguous  and  doubtful,  they  evince 
ly  this  latter  act  of  his,  what  his  intent  was  in  the  former ; 
t  the  present  case  there  are  certain  words  sufficient  to  post- 
lone  the  raising  the  portions  until  the  mother's  death ;  in 
that  oiBrome  v.  Berkley,  1  Eq.  Ca.  Ab.  340.,  and  2  P.Wms. 
^Bt,  the  term  was  for  raising  portions  for  daughters,  to  be 
JiM  at  twenty-one  or  marriage,  which  should  first  happen, 
|f.i|and  out  of  the  rents  and  profits,  or  by  mortgage  and  sale, 
«*i  the  trustees  should  think  fit,  and  in  the  mean  time  and 
y^  the  portions  should  become  payable,  the  trustees  were 
*»nB8c  100/.  per  annum  for  their  maintenance,    The  father 
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died,  and  the  daughter  married,  having  attidned  her 
twenty-one ;  but  because  the  maintenance  was  to  p: 
the  portion,  and  the  first  payment  of  that  maintenani 
to  commence  only  upon  the  first  feast  after  the  ten 
come  into  the  trustees'  possession,  which  could  not  b 
the  mother's  death;  for  that  reason,  hard  as  the 
lady's  case  might  appear  to  be,  it  was  held  in  this 
and  afterwards  in  the  House  of  Lords,  that  the  p 
should  not  be  raised  till  the  mother's  death.    So  in  . 
and  Duncomb's  case,  2Vem.  7^0.,  and   IP. Wms 
Though  by  consent  of  all  parties,  a  medium  was  four 
to  satisfy  the  husband  and  wife's  demands.    Now  th 
sent  case  seems  to  bear  a  great  likeness  to  that  of  . 
V.  Berkley f  and  to  that  of  Corbet  r.  Maidwelly  1  £q.  C 
337,  pL  5. 

The  Lord  Cou;j96r  said,  that  he  would  not  go  a  step  1 
than  the  resolution  in  Greaves  v.  Mattison,  Jones  201 
that  had  it  been  res  Integra  before  him,  he  would  nc 
gone  so  far  as  the  judgment  does  in  that  case ;  (1)  I 


(1)  In  Gerrarrfv.  Crerrarrf,  2Vern. 
459.,  an  estate  was  settled  upon  the 
husband  for  life,  remainder  to  the  wife 
for  life,  remainder  to  trustees  for  a 
term  of  years,  to  raise  a  portion  for  a 
daughter  of  the  marriage  to  be  paid 
at  twenty-one  or  marriage,  which  should 
first  happen  after  the  decease  of  the 
father  and  mother.  The  daughter's 
portion  was  decreed  to  be  raised  iu  the 
lifetime  of  the  mother ;  and  see  Greaves 
V.  Mattison^  Jones  201.  Staniforth  v. 
Staniforth^  2  Vcrn.  460.  Sandys  v. 
Sandys^  1  P.  Wms.  707.  Hebbleih- 
watte  V.  Cartwright,  Cases  Temp. 
Talbot  31.  Smith  v.  Evans,  Ambl. 
Rep.  633.  Hally.  Carter,  2Atk.  354. 

The  cases  of  Gerrard  v.  Gerrard, 
and  Greaves  v.  Mattison,  have  been 
considered  by  Lord  Coxsper,  Lord 
Macclesfield,  Lord  Hardzcicke,  and 
Lord  Alvanley,  as  extraordinary  de- 
terminations, see  Butler  v.  Buncombe, 
1  P.  Wms.  452.  Stevens  v.  Bithicke, 
3  At]^.  41.  Clinton  v.  Seymour,  4  Ves. 
440.  And  in  relation  to  those  cases,  %nd 
in  order  to  avoid  the  inconveniences 
which  have  resulted  from  them,  the 
destruction  of  the  inheritance,  and  the 


disobedience  of  children,  judg< 
been  eager  to  lay  hold  of  wo 
which  to  distinguish  subsequent 
as  where  the  portion  was  to  be 
twenty-one  or  marriage,  but  : 
nance  was  to  commence  only  wl 
term  came  into  possession  ;  whic 
not  be  till  after  the  mother's 
Brome  v.  Berkley,  2  P.  Wm 
So  where  it  was  to  be  paid  at 
times,  but  one  of  the  contingenc 
that  the  daughter  should  be  unp 
for  at  the  father's  death,  Corbet  y 
well,  2  Vern.  640.,  it  was  < 
that  the  portion  should  not  be  ri 
the  one  case  in  the  mother's, 
other  case,  in  the  father's  1 
See  likewise  Reresby  v.  Nt 
2  P.  Wms.  94.  Worsley  v.  Earl 
ville,  2  Ves.  332.  Lord  Ei 
Codrington  v.  Foley,  6  Ves.  38( 
**  The  proper  rule  is  what  Lord 
states ;  that  the  raising  or  not 
must  depend  upon  the  particul 
ning  of  the  trust,  and  the  intei 
the  instrument.  I  do  ipt  thi 
Court  ought  to  be  eager  to  lay 
circumstances.  The  Court  oi 
hold  an  equal  mind  whilst  coi 
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Ae  widow  b  by  the  articles  to  haye  800/.  per  annum^  clear 
rfiDteiet ;  but  if  these  portions  are  to  be  raised  in  the 
■olinr's  lifetime,  there  would  be  nothing  left  for  the  issue- 
■k;  and  the  intent  of  the  party  as  to  him,  that  he  shall 
iMewd  enjoy  the  estate  after  the  mother's  death  would  be 
oCiidy  frustrated. 

Hii  Lardship  declared,  that  the  three  daughters,  plaintiffs 
k  the  croB8«*cau8e,  were  not  entitled  to  have  either  their 
fortums  of  8,000/.,  or  any  interest  or  maintenance  in  re- 
fen  thereof  raised  out  of  the  reversionary  term  of  500  years 
inng  the  life  of  their  mother.  (2) 
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tte  instrament,  and  I  cannot  agree 
viCh  what  is  said  in  Stanley  v.  Stanley ^ 
ttit  very  small  grounds  are  sufficient. 
If  tkj  are  sofficteot  to  denote  the  in- 
Intioa,  they  are  not  small  grounds  ;  if 
tk^  ire  not  sufficient  to  denote  the  in- 


tention, the  Court  does  not  act  accord- 
ing to  its  duty,  by  treating  them  as 
sufficient,    thereby    disappointing   the 
true  intention  of  the  instrument." 
(2)  Reg.  Lib.  B.  1737.  fol.  120. 


[lASSELLS  RAYMOND  IRONMONGER/ 

inlnfiuit 

and 
WARD  LASSELLS,  CHRISTOPHER 
LETHIVALLIER,  Executor  and  Trustee' 
of  the  Will  of  EDWARD  LASSELLS 


Plaintiflf;(l) 


Defendants. 


October  26,  1737. 
[Idward  Lassblls,  by  his  will,  dated  20  June,  1726,  de-  Where  a  testa- 

E  •_!       i?  11  tor  by  his  wiU 

[  IWl  as  follows  : —  gives  certain 

estates  to  trus- 

iQpoa  trust  to  pay  the  rents  and  fnrofits  towards  the  payment  of  his  debts  and  legracies* 

"  the  same  sbaU  come  to  his  son  Thomas^  and  then  gives  the  said  estates  to  his  son  Thonuu 

he  attains  twenty-six ;  but  in  case  his  son  Thomas  should  die  before  twenty-six,  then  he 

the  ^aintHT  1 ,000/.,  and  gives  all  the  estates  given  to  Thomas  to  his  son  Edward.  Thomas 

g  diel  before  twenty-six,  it  was  held,  that  in  case  the  personal  estate  was  deficient,  the 

aid  profits  of  the  estates  devised  in  trust  for  Thomas,  should  be  applied  in  payment  of 

MMiL  and  interest,  until  Thomat  wonld  have  attained  the  age  of  twenty-six.  (2) 

As  to  such  worldly  estate  as  it  hath  pleased  God  to  bless 
widi^  after  my  just  debts  shall  be  thereout  first  paid,  and 
personal  charges  defrayed,  I  give  as  follows : — 

hifrimiSy  I  devise  my  lands  at  Datchetj  to  my  son 
^d  LassellSj  for  life,  remainder  to  ^his  first  and  other 


(1)  This  case  is  taken  from  Lord 
l^^imkke'i  Note-book. 
(9)  See  Barasian^i  case,  2  Coke's 


Rep.  19.     Taylor  and  Smith  v.  Bid- 
dally  2  Mod.  292. 
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sonsintail,  remainder  to  his  daughters.  And  I  give  all  otev 
my  freehold  and  copyhold  lands^  tenements,  and  heredilii« 
ments,  to  my  trustees  in  trust  to  pay  the  rents  and  pnrffa 
thereof,  towards  the  payment  of  all  my  debts,  annuitiea^ 
legacies,  until  the  same  shall  come  to  my  son,  Thanuu 
sells. 

The  testator  then  appoints  Christopher  LethivalUerj 
executor,  and  directs  all  the  residue  of  hb  personal 
after  his  debts,  legacies,  and  annuities  have  been  paid,  to 
laid  out ;  and  gives  all  the  residue  of  his  personal 
and  all  his  lands  and  real  estate,  (except  that  at  Data 
to  his  son  Thomas^  and  his  heirs,  when  he  attains  tweni 
six  years,  provided  al way s, 'that  in  case  his  son  Thomas 
sells,  should  die  before  his  age  of  twenty-six  years,  then 
gives  to  the  plaintiff  1,000/.  over  and  above  what  was 
given  to  him,  and  in  that  case  he  gives  all  the  lands, 
given  to  Thomas^  to  his  son  Edward,  and  as  to  all 
moneys,  cloath:>,  and  personal  estate,  as  would  have  come 
Thomas,  if  he  had  attained  twenty -six,  he  gives  the 
after  payment  of  the  legacies,  to  Edward. 

Thomas  Lassells  having  died  before  he  attained  the 
of  twenty-six  years ;  this  bill  was  brought  for  the  legacy 
1,000/.,  and  it  prayed  that  if  the  personal  estate  was 
sufficient,  then  that  the  plaintiff  might  have  satisfaction 
of  the  real  estate. 

Mr.  Browne,  for  the  plaintiff. 

The  annuities  being  charged  upon  the  real   estate, 
plaintiff  has  a  right  to  come  upon  the  real  estate  for 
much  as  has  been  paid  towards  those  annuities  out  of 
personal  estate. 

By  the  first  clause  in  the  will,  the  whole  of  his  estate 
subjected  to  his  debts.    This  construction  has  often 
given  to  words  of  this  kind.    Lord  JFarrington  v. 
1  Vern.  45.    But  should  that  be  otherwise,  there  is  a 
sisting  trust  for  the  payment  of  debts ;  for  the  devise  of 
real  estate  in  trust  to  pay  debts,  &c.  till  Thomas 
should  attain  twenty-six  years,  will  continue  notwi^ 
ing  his  death,  until  such  time  as  he  would  have 
that  age,  Taylor  v.  Biddall,  2  Mod.  292. 

Mr.  Attorney 'General,  and  Mr.  Pazakerley,  for  the 
fendant.  • 

The  gift  to  the  plaintiff  was  made  on  the  supposi^ 
that  there  would  be  sufficient  personal  estate  to  satisfy 
The  question  wiU  be,  how  much  of  the  personal 
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wmildlia7e  been  coming  to  Thomas;  there  w6ul<f  have  been        Tron- 
Dothiogp  without  this  circuity,  and  Thomas  could  not  have      monger 
liad  the  benefit  of  this  circuity.    Specific  devisees  shall  not  be     •     ^' 

XjA.SS£LLS 

tiected  in  order  to  make  good  the  legacies.  As  to  how  much 
of  the  real  estate  is  subject  to  debts;  the  general  words  in 
the  first  clause,  will  be  restrained  by  the  particular  provision 
made  afterwards  for  debts,  and  there  is  no  reason  to  extend 
tl»se  general  words,  unless  the  particular  fund  is  not  suf- 
ficient to  pay  the  debts.  The  devise  in  trust  till  Thomas 
diall  have  attained  the  age  of  twenty-six,  cannot  be  carried 
fintber,  for  the  estate  is  devised  over  in  case  Thomas  should 
die  before  he  becomes  entitled. 

Lord  Chancellor  decreed  payment  of  the  legacy  and  Oct.  26, 1737. 
iBterest,  at  Aper  cent,  out  of  the  personal  estate,  and  if  that 
dull  not  be  sufficient,  then  out  of  the  profits  of  the  real 
aUte  devised  to  Christopher  Lethivallier  till  Thomas  should 
kie  attained  twenty-six,  and  if  that  not  sufficient,  then  the 
|ittntiff  to  stand  in  the  place  of  the  annuitants  to  receive 
■tisbction  for  so  much  as  they  have  exhausted  of  the  per- 
nnal  estate.  (1) 

(1)  Reg.  Lib.  A.  1737.  fol.  280. 
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PHILIPPA  STANLEY,  Administratrix  of  ^ 

HOBY  STANLEY J  ""^*° 

and 

ANN   STANLEY,  Widow   of  WILLUM^ 
STANLEY,  HANS  STANLEY,  an  In- 
fant Son  of  GEORGE  STANLEY,  M-  Ixv  . 
CHARD  BELLWAKD,  the  Personal  Re-  ^  ^^®°^ 
presentative  of  the  Surviving  Trustee  of 
the  Settlement 


October  28,  1737. 

Where  by  mar-  ^^  ^  settlement  dated  the  15th  of  March,  1692,  and 
riage  tettie-      previous  to  the  marriage  of  William  Stanley^  deceasei 

ment  the  estate  ^ ,        __  .        ^i      j  r     j      .  .  •  i  .  , 

of  the  wife  was  Ann  Hoby,  the  detendant,  certain  premises  which  w( 
h^8band°fo?*  estate  of  the  wife,  were  settled  to  the  use  of  fTilliam  & 
life,  remainder  for  life,  remainder  to  trustees  to  preserve,  &c.,  rem 
life,  remainder  ^  ^^^  Hoby  for  life,  remainder  to  trustees  to  preser 
to  trustees  for    remainder  to  trustees  for  a  term  of  ninety-nine  years 

a  term  of  ^  j 

ninety-nine  waste,  remainder  to  the  first  and  other  sons  of  the  ma 

der"o  tibrfirst  ^"  ^^  in3]ey  remainder  to  the  heirs  male  of  the  b 

and  other  sons  William  Stanley,  by  any  other  wife,  remainder  to  hi 

intaU  raalcr^  ^^^  f^^-     The  trust  of  the  term  of  ninety-nine  years,  -^ 

remainder  to  clared  to  be,  that  if  William  Stanley  should  happen  t 

the  heirs  male  '  i.   .  ,  . 

of  the  husband  One  or  more  younger  son  or  sons  living  at  his  decease, 

^fc"^emain-  ^^^^^^  respectively  attain  twenty-one  years,  and  no  dai 

der  to  his  then  that  the  trustees  should  and  might  out  of  the 

and  the      '  issues,  and  profits  of  the  premises,  or  by  sale  of  the 

trusts  of  the  ^^  ^f  some  part  thereof,  raise  the  sum  of  5,000/.,  pay 

term  were  de-  *  ^  .  ^  ^  r  j 

Glared  to  be,  such  times,  and  in  such  proportions  as  William  S 
band  should"*'"  should  by  deed  or  wUl  appoint,  and  in  default  thereo 
have  one  or       divided  equally  amongst  them,  and  to  be  paid  at  the 

more  younger 

■on  or  sons  living  at  his  decease,  which  should  respectively  attiun  twenty>one  yet 
that  the  trustees  should  and  might  out  of  the  rents,  issues,  and  profits,  or  by  sale,  of 
mises*  raise  the  sum  of  5,000/.,  payable  at  such  times,  and  in  such  proportions  as  the 
■hould  by  deed  or  will  appoint,  and  in  default  thereof,  to  be  equally  divided  among 
and  to  be  paid  at  the  age  of  twenty-one,  or  marriage  ;  and  to  raise  a  sum  for  the  mai 
of  such  children  from  and  after  the  decease  of  the  husband,  until  the  portions  should 
payable,  the  first  payment  to  begin  and  be  made  at  such  of  the  feasts  as  should  firs 
after  the  decease  of  the  husband.  A  younger  son  having  attained  twenty-one  in  hii 
lifetime,  it  was  held,  that  he  was  entitled  to  have  his  portion  raised  in  his  mother's 
with  interest  for  the  same^  from  the  death  of  his  father. 

(1)  This  case  is  taken  from  Lord  Hardwicke's  Note-book. 
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twenty-one^  or  marriage^  and  to  raise  a  sum  for  the  main- 
tenance of  such  children  from  and  after  the  decease  of  said 
William  Stanley ^  until  the  portions  should  become  payable, 
the  first  payment  to  begin  and  be  made  at  such  of  the  feasts 
IS  should  first  happen  after  the  death  of  William  Stanley. 
Hohy  Stanley  was  the  only  younger  child  of  the  marriage, 
and  William  Stanley,  the  father,  died  without  having  made 
loy  appointment  of  the  said  sum  of  5,000/.    Hohy  Stanley 
lianng   attained  twenty-one  in   his   father's   lifetime,  and 
having  been  paid  by  his  father  1,000/.,  part  of  his  portion  of 
5,000/.,  and  having  married  and  died  intestate,  this  bill  was 
brought  by  his  widow  and  administratrix,  in  the  lifetime  of 
the  mother,  to  have  4,000/.  the  residue  of  the  portion  raised 
out  of  the  term  for  years,  created  by  the  settlement. 

Hie  question  was,  whether  that  sum  was  to  be  raised  and 
pid  during  the  lifetime  of  the  mother. 
Mr.  BrownCy  for  the  plaintiff,  insisted  that  as  all  the  con- 
ncies  upon  which  the  raising  of  the  portion  was  to  de- 
d  had  happened,  the  money  ought  now  to  be  raised,  and 
X  if  the  money  was  now  raisable,  interest  would  follow 
course. 

Mr.  Chute,  for  the  defendant. — If  any  thing  appears  in 

settlement  which  even  hints  at  the  postponement  of  the 

of  rmsing  the  portion  it  cannot  now  be  raised. 

This   is   the  wife's   estate,  and  it  does  not  appear  that 

is  any  other  settlement  on  the  heir  male ;  a  diff'erent 

lod  is  prescribed  for  raising  the  maintenance  from  that 

which  the  principal  is  to  be  raised ;  the  one  by  rents 

profits,  the  other  by  rents   and  profits,  mortgage  or 
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This  term  could  riot  have  been  sold  in  the  lifetime  of  the 

■OCT* 

III  Brame  v.  Berkley ,  1  Eq.  Ca.  Abr.  340,  and  2  P.  Wms. 
the  raising  of  the  portions  was  postponed  because  the 
day  of  payment  of  the  maintenance   was  directed  to 

I  made  after  the  death  of  the  father  and  mother.  This 
is  not  distinguishable  from  former  precedents  in  our 


LoBD  Chancbixob  decreed  the  sum  of  4,000/.  residue  Oct.  28, 1737. 
■the  said  5^000/.  portion  to  be  raised  by  mortgage   or 
\'MB  should  be  least  prejudicial  to  the  infant  or  his  estate, 
ler  with  interest  for  the  same  from  the  death  of  Wil- 
Siankji  the  father,  on  distinctions  from  the  former 
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.    case  (1)  arising  Arom  the  different  penning  of  the  deed^  an 
the  precedents.  (2) 


(1)  See  Stanley  v.  Stanley^  antCy  page  135.  (2)  Reg.  Lib.  B.  1737.  fo.  11! 


PEARCE  versus  WARING.  (1) 


.Appeal. 


Oct.  29^A,   1737. 
2  Vci.  548. 

Mr.  j/fltf  being  In  the  month  of  September,  1721,  Serjeant  Hall,  being  pot 
entitled  to  scssed  of  Considerable  real  and  personal  estate,  died,  havim 
property  nn-  by  his  will  made  the  defendant  fVaring  his  executor ;  an 
wiii**fi7e°*^^**'*  having  given,  after  payment  of  some  pecuniary  legacies,  tb 
weeks  after      residue  of  his  real  and  personal  estate  to  his  nephew  fFilBum 

he  comes  of        f^.       r       *  rr  1/ 
age  settles  an     Shepherd  tlalL 

account  with, 

and  executes  a  release  to,  the  executor  of  his  uncle ;  Under  the  circumstances  of  the  lelcM 
being  prepared  and  engrossed  by  the  exficutor  before  the  accounts  had  been  submitted  to  Ml 
Hallf — of  Mr.  HoICm  not  having  examined  the  account8,r—of  the  account  itself  not  gtTing  td 
ficient  information  without  inspecting  the  books,  which  were  not  delivered  to  him, — of  thli| 
being  likewise  an  error  in  the  accouut  by  a  sum  of  570/.  being  charged  twice; — of  a  gift  likevfi 
of  3,000/.  East  India  Stock  from  Mr.  Halt  to  the  executor,  at  the  time  of  the  settiement  of  Ife 
wiU,^-of  the  executor  having,  since  the  death  of  Mr.  Hall,  broken  open  a  box  contaiaiq 
papers,  some  of  which  related  to  the  accounts,  and  taken  away  some  papers,  and  having  mad 
entries  in  the  books  subsequent  to  Mr,  HaWs  death:  It  was  held,  that  the  stated  account  shod 
be  opened  though  many  small  accounts  had  been  afterwards  settled^and  though  there  had  bas 
an  acquiescence  by  Mr.  Hall  until  the  time  of  his  death. 

In  December,  1731,  TFilliam  Shejyherd  Hall  ^eAhvAa^ 
made  his  will,  bearing  date  the  21st  of  August,  1791 
whereby  he  appointed  the  defendant  fFaring  his  executoi 
and  whereby  after  giving  3,000/.  to  the  defendant  fFaring  h 
gave  the  rest  of  his  personal  estate  to  trustees  upon  tmi 
to  lay  out  the  same  in  the  purchase  of  real  estate  to  the  in 
of  the  plaintiff  Mrs,  Pearce,  and  the  heirs  of  her  bodj 
By  a  codicil  of  the  12th  August,  1727,  fTilliam  Shepka 
Hal/,  willed  that  the  defendant  fFaring  should  be  indett 
nified  for  all  moneys  disbursed  for  his  (the  testator's)  m 
and  paid  for  his  trouble  concerning  him  (the  testator)  t 
his  affairs. 


Mrs.  Pearce  filed  a  bill  for  an  account  of  the  real 
personal  estate  of  Serjeant  Hall  and  of  the  personal  estil 


(1)  This  case  is  taken  from  Lord  Hardwicke's  Note-book. 
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lOEom  Shepherd  HaU,  which  by  amendment,  was  made 
»eBch  a  gift  of  3,000/.  East  India  Stock  stated  by  the 
lant  to  have  been  given  to  him  by  fFilliam  Shepherd 

defendant  fParing,  as  to  so  much  of  the  bill  as  sought 
oant  from  him  of  the  rents  and  profits  of  the  real  or 
personal  estate  of  Serjeant  Hail  or  fFilliam  Hall, 
he  Serjeant* s  death  to  the  15th  December,  1727,  by 
isisted  that  he  had  kept  a  particular  account  of  his  re- 
and  payments  from  that  time  in  two  books,  and  that 
Iter  Mr.  Hall  came  of  age  he  being  willing  to  settle 
id  accounts,  desired  Woolley  and  Hemmings  might 
ployed  in  taking  such  accounts.  That  the  two  books 
le  vouchers  were  delivered  by  him  to  fFbolley  and 
ingSy  who  compared  the  books  with  the  vouchers 
ew  up  the  account  which  was  delivered  to  Mr.  Hall, 
arefiilly  perused  it;    and  by  which  account  it  ap- 

a  balance  was  due  from  the  defendant  Waring  to 
whereupon  Hall  executed  a  release  to  Waring,  dated 
rth  December,  1727.  That  Mr.  Hall  desired  the  ba- 
aight  remain  in  his  hands,  which  he.  Waring,  consent- 

And  defendant  Waring,  by  a  second  plea,  insisted, 
ker  the  15th  December,  1727,  until  the  8th  November, 
he  had  paid  and  received  several  sums  of  money 
It  he  kept  an  account  thereof  in  his  book,  and  stated 
dchers,  and  that  the  said  Mr.  Hall,  from  time  to  time, 
ered  the  said  accounts,  and  thereon  allowed  the  same 
ed  accounts. 

die  9th  of  November,  1727,  William  Shepherd  Hall 
if  age,  and  on  the  15th  of  December  following  the 
xxmnts  were  stated  and  the  releases  executed ;  and  on 
Ith  of  February,  the  several  stocks  were  transferred 
the  3,000/.  East  India  Stock  claimed  by  the  defend- 
rhe  balance  of  the  account  continued  in  Waring's 
and  from  that  time  to  the  deaths  of  William  Shepherd 
the  accounts  were  continued  between  them,  and 
rere  signed  by  the  latter. 

peared  in  evidence  that  about  the  beginning  of  Oc- 
fevioos  to  William  Shepherd  HalVs  coming  of  age, 
adant  put  his  books  of  account  and  some  vouchers 
Iiands  of  Messrs.  Woolley  and  Hemmings  ;  but  that 
rer  received  any  directions  from  Mr.  Hall,  and  un* 

that  they  were  only  to  cast  up  and  prepare  the  ac^ 
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counts  for  the  inspection  of  Mr.  Hall,  and  not  to  exanuM 
or  audit  them;  and  that  in  fact  they  were  unacquainted  witi: 
the  nature  of  the  property  and  value  of  the  stocks  and  did 
no  more  than  cast  up  the  items  and  make  some  new  entrioi 
from  the  vouchers. 

Mr.  Hall  came  down  to  the  country  from  London  on  the 
10th  or  11th  of  December^  upon  which  the  accounts  werQ 
laid  before  him ;  but  there  was  no  evidence  of  bis  having 
examined  them^  except  that  one  of  the  account  books  WM 
once  seen  before  him. 

The  release  dated  the  15th  of  December^  1727^  recited 
that  fFilliam  HaU,  on  perusal  of  the  accounts  had  found 
them  just  and  true ;  and  that  the  release  was  executed  in. 
consideration  of  the  premises^  and  of  the  payment  of  the  bir 
lance^  the  receipt  whereof  was  thereby  acknowledged. 

This  release  had  been  prepared  by  order  of  the  defendaufe 
before  Mr.  Hall  had  come  down  from  London,  but  it  vai 
read  over  to  him  before  he  executed  it. 

It  was  admitted  that  there  was  an  error  in  the  accounts  of 
570/.  twice  charged. 

The  3,000/.  East  India  stock  did  not  appear  in  any  d 
the  accounts ;  but  on  the  22nd  of  January^  Mr.  Hall  signed 
a  paper  expressing  his  reasons  for  making  the  gift. 

The  defendant  admitted  that  he  had  made  some  new  e» 
tries  in  the  accounts  since  Mr.  fFilliam  Hall's  death,  pir 
ticularly  relating  to  the  3,000/. ;  and  it  was  proved  thi 
since  that  time  the  defendant  had  caused  the  bottom  of  1 
box,  belonging  to  Mr.  fFilliam  Hall,  which  had  been  locka 
and  sealed  and  left  in  his  custody,  to  be  taken  off;  that  h 
had  taken  out  several  papers,  which  however,  he  representei 
related  only  to  an  election  at  Ludlow. 

This  cause  came  on  to  be  heard  before  the  Master  o/ik 
Rolls,  when  his  Honour  ordered  and  declared  that  the  ac 
counts  preceding  the  15th  December,  insisted  on  by  thede 
fendant  fFaring's  first  pica  be  set  aside ;  that  the  account 
insisted  on  by  the  second  plea  do  stand  except  as  to  tb 
balance  of  the  preceding  accounts  brought  into  those  aC 
counts;  and  directed  an  open  account  of  the  real  and  pef 
sonal  estate  of  Serjeant  Hall  and  the  personal  estate  of  1f^ 
Ham  Hall,  and  reserved  the  consideration  of  the  3,000/.  Indi 
Stock  until  after  the  Master  had  made  his  report.  T^ 
cause  now  came  on  before  the  Lord  Chancellor  upon  an  ap- 
peal from  that  decree. . 


CASES  IN  CHANCERY. 


151 


Pearce 

o. 
Waring. 


Mr.  Jitcmep- General  and  Mr.  Clarke  for  the  defendant. 
fioDOuntB  so  solemnly  settled  ought  not  to  be  overturned, 
jkbnot  necessary  that  every  allegation  should  be  proved. 
WeoUey  and  Hemmings  had  the  vouchers  before  them,  and 
it  was  not  the  defendant's  fault  that  they  did  not  examine 
Aem;  but,  in  fact,  some  new  entries  were  made  by  them 
faoD  the  Youchers.  Mr.  Hall  himself  had  full  opportunity 
^examining  the  accounts,  and  if,  with  his  eyes  open,  he 
^erred  tmsting  to  the  confidence  he  reposed  in  Mr. 
Wmringy  he  is  equally  bound  by  what  he  has  done, — if  not, 
^careless  man  would  fare  better  for  being  careless. 

iiu  Browne  for  the  plaintiff.  Every  allegation  necessarily 
■ide  in  support  of  the  defendant's  case  is  disproved.     He 
iBtgtg  that  Mr.  Hall  gave  directions  to  fFoolley  and  Hem" 
Rji^  to  state  the  account.    That  tlie  accounts  and  vouchers 
delivered  to  them,  and  that  they  compared  them. 
That  the  accounts  contained  entries  of  particular  items, 
bd  that  they  were  laid  before  Mr.  Hall  himself,  and  that 
inspected  the  receipts  and  vouchers,  whereas  the  en- 
are  of  gross  sums  without  any  distinction  of  principal 
interest. 
As  to  the  3,000/.,  there  was  no  notice  taken  of  it  in  the 
nts  delivered  at  that  time,  although  the  defendant  has 
Mr.  Halts  death,  made  an  entry  of  that  sum  as  if  done 
the  time.     Mr.  Hall^  by  his  will,  made  when  he  was  only 
teen,  had  given  the  defendant  3,000/.,  and  he  conceived 
gift  to  be  of  that  amount,  whereas  the  3,000/.  East 
stock  b  worth  near  5,000/. 
Lord  Chancellor. — ^The  first  general  question  on  this   Oct.  29,;i737. 
is,  whether  the  account  as  it  is  called  of  the  15th  of 
mber,  1727j  insisted  upon  by  the  defendant's  first  plea, 
t  to  be  allowed  and  established  generally.    Next,  admit- 
that   it  ought  not,  whether  it  ought  to  be  set  aside 
y, and  an  open  account  decreed;   or  whether  it  ought 
k  directed  to  stand,  with  liberty  for  the  plaintiff  to  sur- 
and  falsify  it. 
to  the  first,  whether  the  account  ought  to  be  allowed 
established  generally,  I  think  that  there  is  no  colour  for 
because^  first,  the  plea  is  not  proved,  so  far  from  it  that 
rather  disproved  by  the  defendant's  own  witnesses.     It 
!y  said,  that  it  is  not  necessary  to  prove  every  circum- 
pleaded^  but  all  material  facts  must  be  proved.    To 
Ww  that  that  has  not  been  done  in  this  case,  it  is  only 
toeessaiT  to  compare  the  material  facts  pleaded  with  the 
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Fearce      evidence.    2dly.  There  are  material  errors  affecting  smnB  c 

^'  considerable  amount  shewn  in  these  accounts.    The  ne^ 

AKiKQ*     question  is^  whether  these  accounts  ought  to  be  set  asuii 

totally,  and  an  open  account  decreed,  or  whether  they  ODg^ 

to  stand,  with  liberty  for  the  defendant  to  surcharge  and 

falsify. 

This  is  a  point  always  in  the  discretion  of  the  Ckrart,  and 
in  deciding  which,  the  Court  ought  to  be  governed  by  ibfH 
fairness  of  the  defendant's  proceedings  and  the  drcumstanoi 
of  the  case.  The  material  circumstances  in  this  caseaN| 
Ist,  The  facts  preceding  the  account  and  release.  2dly,Thij 
manner  of  stating  this  account,  and  the  circumstaneHJ 
attending  it.  3dly,  The  circumstances  subsequent  to  il| 
As  to  the  facts  preceding  the  account  and  release^  it  il 
admitted  that  Mr.  Hall  came  of  age  on  the  9th  of  Novembai|| 
1727,  and  a  design  appears  to  have  been  formed  to  gaini 
stated  account  of  an  estate  of  the  value  of  nearly  80,00(K^ 
and  to  get  releases  executed  as  soon  as  he  came  of  age.  ~ 
how  was  Mr.  Hall  assisted  in  the  examination  of 
accounts  ?  by  two  persons  employed  by  Mr.  fFaring, 
not  acting  under  any  authority  from  Mr,  Hall,  for  n( 
has  been  proved  to  have  been  said  or  written  by  him  to 
effect.  Then  the  release  was  prepared  with  all  its 
by  Mr.  fFaring,  containing  an  ample  commendation  of  Idl 
own  fidelity,  and  in  which  Mr.  Hall  is  made  to  admit  that  U 
had  perused  the  account,  and  that  he  had  found  it  just  anq 
true  ;  and  so  far  was  this  carried,  that  the  defendant  got  flii 
release  engrossed  before  Mr.  Hall  came  down,  or  had  (so  fiMI 
as  appears)  been  made  at  all  privy  to  it.  ^^ 

2dly.  As  to  the  manner  of  slating  the  account,  and  tUp 
circumstances  attending  it,  It  appears  that  Mr.  Hefnmmg$ 
and  Mr.  JFooller/  were  strangers  to  the  estate,  and  that  th^ 
were  employed  only  to  cast  up  and  methodize  the  accoufltt 
They  have  sworn  that  the  vouchers  were  nOt  laid  befoltf 
them,  and  that  they  did  not  inquire  into  the  truth  of  tli0 
entries,  but  took  them  upon  the  credit  of  the  defendant 
It  is  objected  that  this  is  contradicted  by  the  fact,  for  tbaf 
it  is  sworn  that  some  of  the  vouchers  were  produced,  ani 
that  they  compared  several  of  them  with  the  entries  in  tbfl 
books,  from  whence  it  is  said,  that  it  ought  to  be  inferrell 
that  they  saw  all  the  vouchers,  but  that  is  more  than  iH 
Rworn  by  the  plea,  which  only  alleges  that  they  inspecteii 
tlic  vouchers,  or  such  of  them  as  they  thought  fit.  I  canooii 
make  a  presumption  that  their  authority,  or  what  they  did. 
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iB8  different  from  what  ihej,  who  are  his  own  witnesses, 
kre  twom  it  to  be.   It  is  very  probable,  that  those  vouchers 
vldeh  were  produced  were  only  to  enable  them  to  make  the 
I  anr  entries. 

It  appears  then,  that  these  persons  did  not  audit  or  state 
tUs  account*    But  what  did  Mr.  Hall  himself  do  ? 

Hiere  is  no  evidence  that  he  examined  it,  indeed  he  had 
w  time  for  it ;  he  only  asked  Woolley  and  Hemmings  if  it 
lis  rij^y  cast  up,  and  there  is  no  evidence  that  he  saw 
'wj  vouchers. 

'  What  then  does  all  this  come  to  ? — That  Mr.  Hall  exe- 
cnted  a  release,  reciting  an  account  stated  when  it  was  not, 
or  itated  only  on  one  side,  and  extending  to  the  whole  estate, 
vUdi  in  the  words  include  every  thing  in  Mr.  Waring s 
hnds,  though  not  delivered  over.  It  does  not  appear  that 
r  Ifr.  Hall  had  any  part  of  the  account,  or  so  much  as  a  copy 
Uvered  to  him,  and  if  he  had,  and  had  read  it  over,  he 
QODid  not  have  learrfled  any  thing  from  it  without  looking 
Ikroogh  all  the  books,  none  of  which  it  is  pretended  he  saw, 
t  one  marked  C.  C,  which  was  once  seen  laying  by 
and  at  the  same  time  a  gift,  or  a  promise  at  least  of 
/•  East  India  stock  was  obtained  from  him  by  way  of 
t. 
Tkis  was  an  act  unbecoming  a  guardian,  such  an  act  as  if 
young  man,  within  a  month  after  he  came  of  age,  had 
to  do,  his  guardian  should  have  advised  him  against 
withstood.  This  is  a  circumstance  of  very  ill  appear- 
and demonstrates  a  prodigious  influence  over  the 
man.  The  value  of  the  stock  was  between  4,000/. 
5,000/. 
3dly,  As  to  the  circumstances  subsequent  to  the  account 
release.  Some  of  them  are  in  favour  of  the  defendant, 
in  favour  of  the  plaintiff. 
Those  in  fervour  of  the  defendant  are  the  many  small  ac- 
ts stated  afterwards,  and  the  acquiescence  of  Mr.  Hall 
to  the  time  of  his  death. 

These  circumstances  might  have  been  of  weight,  if  Mr. 
had  been  fully  informed ;  if  he  had  had  one  part,  or  a 
of  the  account,  to  have  examined  and  sifted  ;  but  it  is 
that  he  -  took  the  whole  upon  trust.  It  is,  however, 
that  a  man  may  state  an  account  on  a  confidence 
iDOther  if  he  pleases.  So  he  may ;  and  if  the  person 
fairly  and  justly,  and  docs  not  abuse  the  trust,  it  is 
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well;  but  here  it  appears  plainly^  that  the  defendant  a 
his  confidence. 

The  argument,  from  Mr.  HaWs  acquiescence,  provi 
much  ;  for  it  is  admitted  that  there  is  a  double  charge 
item  of  570/.    Mr.  Halts  acquiescence  must  extend  t 
tify  and  cover  that  error.     Such  an  acquiescence  is 
weight  where  imposition  appears. 

But  there  are  subsequent  circumstances  in  favour 
plaintiff;  and,  first,  the  breaking  open  the  box  cli 
tinely,  and  taking  out  the  papers.  The  box  was  seal 
and  left  with  the  defendant  as  a  sacred  deposit.  TI 
been  called  an  imprudent  act;  but  I  must  call  it  a 
breach  of  good  faith, — an  act  of  fraud.  It  is  said,  indeed 
no  other  papers  were  taken  out,  but  such  as  related  ' 
election.  This,  however,  it  is  difficult  to  ascertain, 
like  the  case  of  a  spoliator^  every  thing  is  to  be  prei 
against  him. 

2dly.  Entries  are  made  in  the  books  since  Mr. . 
death.    These  are  so  many  instances  of  falsification, 
circumstances,  though  subsequent  to  the  account,  she^ 
little  ground  Mr.  Hall  had  for  his  confidence,  and  strer 
the  evidence  of  imposition  in  passing  it. 

These  two  last  facts  are  sufficient  to  determine  my 
ment  against  letting  this  account  stand,  with  liberty  t 
charge  and  falsify,  for  there  is  reason  to  think  that  evi 
may  have  been  clandestinely  substracted  and  conceaie 
new  entries  made. 

Besides,  I  think  that  it  is  not  possible  from  the  nat 
this  account.  Surcharging  and  falsifying  can  only  b( 
where  an  account  contains  particular  items  of  part 
sums  received  and  paid.  Here  are  no  such  pairticular  i 
but  the  receipts  and  payments  of  many  years  are  lump 
gether.  Surcharging  and  falsifying  in  this  case  must  1 
of  any  items  allowed  by  Mr.  Hall^  but  of  the  defen 
books,  which  it  does  not  appear  that  he  ever  inspecte 
would  be  for  the  Court  to  establish  the  defendant's 
books,  unless  the  plaintiff  can  disprove  them ;  no  such 
was  ever  heard  of  in  this  Court ;  I  see  no  ground  i 
case  to  give  them  so  much  credit,  especially  as  now  al 

If  any  difficulty  or  inconvenience  should  arise  from  I 
ought  it  to  be  turned  on  the  plaintiff  or  on  the  defei 
Surely  on  the  defendant,  who  has  behaved  himself  ii 
manner. 

1 
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Decree  aflGumed,  with  this  addition,  that  the  defendant 
Wmng's  first  plea  be  set  aside  as  a  stated  account,  but 
without  prejudice  to  the  defendant  Tfaring^  making  use  of 
lach  evidence  as  may  properly  arise  from  the  facts  and  cir- 
ouBStances  relating  to  that  transaction  on  the  open  account 
bcreinafter  directed ;  and  that  the  said  defendant's  second 
plea  do  stand,  except  as  to  the  balance  of  the  preceding  ac- 
counts brought  into  those  accounts.  (1) 

(1)  Reg.  Lib.  B.  1737.  fo.  12. 
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BENJAMIN  HUDSON  and  Others     .     .     Plaintiffs;  (1) 

and 
BENJAMIN  HUDSON,  Jun.  and  ELIZA-) 

BETH  his  Wife,  JOSEPH  HUDSON,  J  Defendants  5 

and  CATHARINE  HUDSON      .     .     ) 

and 
THOMAS  HUDSON,  the  Executor  of  WILLIAM  HUD- 
SON,  a  Defendant  by  Bill  of  Revivor. 


October  Z\^  and  November  4,  1737. 

JoHx  Hudson  died  intestate,  upon  which  letters  of  admi-     ^  Atk,460. 
wstration  were  granted  to  the  plaintiff,  Benjamin  Hudson,  ^tors  of^'/f 
^  William  Hudson  deceased.  empower  the 

^  defendants,  by 

W  letters  of  attorney,  to  get  in  an  intestate's  effects  in  Flanden,  One  of  the  administrators 
(^^  the  father  of  the  defendants)  afterwards  settles  the  account  with  them,  without  the  pri- 
%of  the  other  administrator,  executes  general  releases,  and  dies.  Upon  a  bill  brought  by 
l^tunriving  administrator  against  the  defendants,  the  releases  executed  by  their  father,  being 
^Airiy  obtained,  were  set  aside.  It  seems  that  the  release  of  one  administrator  will  not  bind 
Mother;  but  it  is  otherwise  in  the  case  of  an  executor:  and  it  seems  that  the  release  of  one 
JUl^iQistrator  to  two  persons,  acting  under  a  joint  power  of  attorney^  will  bar  the  other  at  law; 
"^  being  obtained  by  fraud,  will  be  set  aside  in  equity. 

On  the  14th  of  March,  1/28,  the  administrators,  Benjamin, 
fte  plaintiff,  and  TVilliam  Hudson,  executed  joint  letters  of 
attorney  to  the  defendant  Benjamin  Hudson,  who  resided  in 
■Wencfer*,  and  to  the  defendant  Joseph  Hudson,  then  in 


^1)  The  statement  of  the  case,  and 
J^wguments  of  counsel,  are  taken 
Jj*^  Lord  HardvDicke*8  Note-book; 
^judgment  (which  corresponds  with 


a  manuscript  of  Mr.  Forrester's^  ex- 
cept with  some  few  additions  which 
have  been  taken  from  that  manuscript) 
from  Atkyns* 
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London^  who  were  both  sons  of  WUliam  Hudson^  impower* 
ing  them  to  get  in  and  receive  all  moneys  due  to  them  at 
joint  administrators  of  John  Hudson. 

On  the  27th  of  March,  1732,  fFilliam  Hudson,  the  joint 
administrator  with  the  plaintiff,  without  his  privity,  settled 
the  account  with  the  defendants,  Benjamin  and  Joseph^  and 
gave  them  general  releases. 

The  object  of  the  present  suit  was  to  obtain  an  account  of 
the  personal  estate  of  John  Hudson  against  Thomas  Hud- 
son, executor  of  fFilliam  the  administrator,  and  to  set  aside 
the  stated  accounts  and  the  releases  which  were  executed, 
and  to  obtain  an  account  against  Benjamin  and  Joseph 
Hudson,  for  what  they  had  received  under  the  letters  of 
attorney. 

The  defendants,  Benjamin  and  Joseph,  insisted  upon  the 
accounts  stated,  and  the  release. 

Mr.  Browne  for  the  plaintiff,  contended  that  a  release  by 
an  administrator  was  very  different  in  effect  from  one  by  an 
executor.  TFentw.  373,  in  addendis.  That  it  was  more  like 
the  case  of  two  trustees,  and  that  in  the  present  case  there 
was  evidence  of  fraud.  That  the  account  was  collusive^  and 
was  not  so  much  as  sworn  to  be  just  and  fair. 

Mr.  At tomey- General  and  Mv.Fazakerley  for  the  defend* 
ants.  An  executor  may  release  a  debt  and  assign  a  term, 
and  an  administrator  stands  in  his  place.  Before  the  statute 
of  22  &  23  Car,  IL  the  administrator  might  retain  the  estate. 
It  is  not  material  that  administrators  do  not  resemble  execu- 
tors in  all  respects,  it  may  be  granted  that  one  cannot  assign 
a  term ;  but  payment  to  one  of  several  executors  is  good^ 
and  that  one  may  give  a  discharge.  Administrators  may 
release,  which  shews  that  they  have  an  interest  in  them. 
Adams  v.  Buckland,  2  Fern.  514.  Theirs  is  an  authority 
coupled  with  an  interest.  Dyer,  339.  Dr.  Drury*s  Casty 
8  Co.  143  b.  In  this  cause  a  demurrer  was  put  in,  upon  the 
ground  that  the  administration  did  not  survive  upon  the 
death  of  one :  but  the  Court  held  that  it  did,  Ca.  Temp. 
Talb.  127.,  which  shews  that  there  is  an  interest.  Sup- 
posing that  a  release  by  one  administrator  would  not  in 
ordinary  cases  be  binding  upon  the  others,  yet,  in  the  pre- 
sent, the  letters  of  attorney  make  the  difference.  Here  is  a 
joint  letter  of  attorney.  The  defendants  acted  as  factors  to 
two  joint  merchants.  The  administrators  must  be  consi- 
dered  as  partners,  in  which  case  one  may  release. 
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LoiD  Cbancbllor. — ^There  are  two  questions  in  this  case 
irittch  are  merely  matters  of  law. 

Finty  Whether  a  release  of  a  debt^  or  conveyance  of  a 
tBM^  by  one  administrator^  wiU  bind  his  companion,  where 
Hot  is  a  joint  administration  granted. 

Secondly^  Whether  the  defendants  acting,  and  collecting 
{irtof  the  estate,  under  a  letter  of  attorney  from  both  the 
aUnistrators,  will  vary  the  case. 

if  to  the  first  point.  I  am  of  opinion  that  one  adminis- 
talor  cannot  release  a  debt,  or  convey  an  interest,  so  as  to 
]M  the  other ;  and  that  the  case  of  an  administrator  differs 
isDia  that  of  an  executor. 

•  It  is  certwi  that  executors  have  such  a  power,  and  the 
Ryon  is,  that  each  executor  is  considered  as  entirely  repre- 
leoling  the  testator*  If  an  action  is  brought  against  joint 
tncntors,  who  plead  different  pleas,  some  books  say,  that 
|b  sball  be  received  which  is  most  for  the  benefit  of  the 
tntator's  effects,  and  this  shews  each  executor  may  plead  in 
.ijl^  of  his  testator. 

;  Bat  the  case  of  executors  differs  essentially  from  that  of 
abdnistrators;  executors  receive  all  their  power  and  interest 
fcm  the  testator,  and  though,  before  they  can  maintain  an 
ictioD,  they  must  prove  the  will,(l)  yet  the  probate  is  only 
declaration  of  the  proper  court  that  they  are  executors, 
Uch,  by  the  law  of  Scotland,  is  called  confirming  the 
tecntOTS  to  the  testator,  and  is  the  same  in  effect  as  is  done 
ietf  and  still  the  interest  arises  not  from  the  probate,  but 
hm  the  testator;  therefore,  an  executos  may  release  a 
M^(2)  or  assign  a  term  before  probate,  (3)  and  if  after  pro- 
hte  he  sues  for  the  same,  the  precedent  act  done  by  him 
^  be  pleaded  in  bar :  but  not  so  of  an  administrator,  for 
^OD  an  action  brought  by  such  an  administrator  after  let- 
tai  of  administration  granted  to  him,  his  release  or  assign- 
Mit  will  not  bar  him.  If  an  executor  appoints  another  to 
'^bii  executor,  and  dies,  such  second  executor  shall  be  the 
^Mediate  representative  to  the  first  testator;  but  on  the 
4adi  of  an  administrator,  his  whole  interest  determines,  and 
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The  interest  ot 
an  executor 
arises  not  from 
the  probate, 
but  from  the 
testator,  there- 
fore he  may 
release  a  debty 
or  assigpia 
term  before 
probate. 


(1)  Before  probate  an  executor  may 
iMKDce  an  action,  though  at  the  trial 

it  |iobate  must  be  produced.   1 1  Vin. 

ik.p.30S.  pi.  2.     1  Rol.  Atr.  917. 

II   DuMcambe  t.  Walker^  1  Vent. 

M.   So  he  ma  J  file  a  bill  before  pro- 

htei    Humphreys  y.  Humphreys^  3 


P.  Wms.  351,  and  it  is  sufficieut  if  he 
obtain  probate  before  the  hearing,  Pat' 
ten  Executrix  ▼.  Paniony  cited  3  Bac. 
Abr.  53. 

(2)  MiddUion'i  case,  5  Co.  38  a. 
g  Co.  39  a.    Co.  Lit.  393  b. 

(3)  Dyer,  367  a.  pi.  39. 
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Hudson  administration  cfe  bonis  non,  &c.  must  be  grantei 

^'  other. 

Hudson.  So  if  a  creditor  makes  his  debtor  his  executor,  1 

tf  4  debtor  be  jg  totally  extinffuished,  and  cannot  be  recovered.  (1 

miiAecxecutory  ''  ii-ii  ,,.      .  ■, 

the  debt  is        the  cxecutor  should  afterwards  die  intestate,  and 
guUhed!ot^^^^^  tration  de  bonis  nan,  &c.  of  the  first  testator  si 
wise  if  he  be      granted :  but  if  a  debtor  be  appointed  administrato 
mini8trator*for  no  extinguishment  of  the  debt,  but  a  suspension  oi 
it  is  no  extin-    |.j^^    ^^^  j^jg  representative  on  his  death  would  be 

guishment  of  '  \  •    . 

the  debt,  but  a  able  at  the  suit  of  the  administrator  de  bonis  non,  & 
Jhe^Sa'lfd  fiwt  intestate,  Salk.  299.  8  Co.  135.  These  cases  e^ 
his  represenu-  different  foundations  on  which  the  rights  of  execu 

tiire  will  be 

chargeable  at  administrators  depend,  the  power  of  the  latter  arisin 
the  suit  of  the  j^q^  ^j^g  ordinary,  of  the  former  from  the  testator. 

administrator  ^  ^ 

de  bonis  non,  &c.,  of  the  first  intestate.    The  right  of  executors  and  administrato 

on  different  foundations,  the  latter  arising  from  the  ordinary,  the  former  from  the  U 

An  administra-  Xhe  right  of  an  administrator  is  expressed  so  di 
defined,  a  pri-  in  the  books,  as  if  they  were  at  a  loss  how  to  descril 

trast'b^i'n  ^^     ^  ^^-  ^^  ^'>  ^*  ^^  ^^^^^  ^  authority,  because  the 
more  than  a      trator  has  nothing  to  his  own  use ;  in  Vaughan  l! 
and*yct\e*88^^'  with  greater  propriety  called  a  private  oflSce  of  trui 
than  the  in-      jg  more  than  a  bare  authority,  and  less  than  the  in 

tcrest  of  an  ,  ,  ,  ^^  ^  ,  *  ,       i. 

^xecDtor.         an  executor,  which  seems  to  have  been  the  fount 

Lord  Coivper's  opinion  in  the  case  of  Adams  v.  B 
2Vem.  514. 

If  therefore  an  administration  be  in  the  nature  of  i 
what  will  the  consequence  be  in  the  present  case, 
office  is  granted  to  two,  they  must  join  in  tlie  execv 
acts  of  the  office,  and  one  cannot  act  unless  in  the 
both,  and  on  this  kind  of  reasoning  the  present  • 
depend. 

There  has  been  no  case  cited,  except  Dyer  339., 
143  b.,  which  turns  on  the  repeal  of  letters  of  adi; 
tion ;  and,  indeed,  I  can  find  but  one  authority  in 
sent  case,  and  that  in  a  little  book,  but  that  little  ] 
work  of  a  very  great  man.  Lord  Bacon,  in  his  E 
4th  vol.  new  edition,  page  83  and  93,  seems  to  coi 


(1)  So  Wankford  v.   Wankford^  1  is  considered  as  trustee  for  le 

Salk.  299.     But  in  equity  the  executor  next  of  kin,  where  it  can  be 

is  only  considered  on  a  deficiency  of  as-  from  the  testator's  intention,  th 

sets  as  a  trustee  of  the  debt  for  creditors,  not  mean  to  extinguish  the  d 

HolHday  v.  Boas^   1  Rol.  Ab.   926.  Fox  v.  Fox^  post  p.  162.,  and 

Askwith  V.  Chamberlain^  1  Ch.  Rep.  there  cited. 
138.    Field  y.  Clarke^  Wi^UI,    So  he 
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with  my  ojMnion,  as  to  the  nature  of  the  different  rights  of 
executors  and  administrators,  therefore  I  think  the  release 
of  one  administrator  will  not  bar  the  other.  (1) 

The  next  question  is  of  another  consideration,  whether 
the  defendants  having  acted  under  the  letters  of  attorney  of 
bodi  administrators,  and  being  therefore  accountable  to 
tbemselves  in  their  own  right,  and  not  as  administrators, 
the  release  of  one  may  not  bar  both,  and  I  think  it  may. 

The  cases  consider  them  as  representing  the  intestate, 
ind  suing  in  that  right,  where  they  must  name  themselves 
administrators,  and  so  says  Lord  Bacon  ;  but  here  both  ad- 
ministrators execute  a  letter  of  attorney,  to  empower  the 
defendants  to  collect  the  effects,  and  receive  the  intestate's 
debts,  and  so  far  as  they  have  acted  under  that  authority, 
they  are  answerable  to  the  administrators  in  their  own  right, 
tod  might  be  charged  as  their  bailiffs  and  receivers,  and 
they  need  not  name  themselves  administrators,  and  if  non- 
Boited,  they  must  pay  costs  as  suing  in  jure  propria 

If  there  is  a  joint  debt  owing  to  two,  and  one  releases,  the 
'wtiott  is  gone,  whether  it  arises  on  bond  or  simple  con- 
tact 

It  has  been  said,  that  some  part  of  the  intestate's  estate 
has  been  received  by  the  defendants  in  specie,  upon  which 

name  themselves  so,  yet  they  need  not  do  it,  for  they  may  sue  in 
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A  person  act- 
ing under  a 
letter  of  attor- 
ney from  ad- 
ministrators 
may  be  sued  by 
them  in  their 
own  right  as  a 
bailiff  or  re- 
ceiver, and 
need  not  name 
themselves  ad- 
ministrators. 


Though  admi- 
nistrators m 
trover  may 
their  own  right. 


(1)  A  release  of  one  administrator 
^ill  not  prejudice  the  other,  Horner 
».  Burrell^  Toth.  264,  265.,  and  in 
Bicon's  Law  Tracts,  162.,  "Anyone 
•ttcotor  may  convey  the  goods,  or  re- 
1^  debts,  without  his  companion,  and 
8By  one  by  himself  may  do  as  much  as 
•H  together ;  but  it  is  not  so  with  ad- 
ttinistrators,  for  they  have  but  one  au- 
tliority  given  them  by  the  bishop  over 
toe  goods,  which  authority  being  given 
to  many,  is  to  be  executed  by  all  of  them 
joinwi  together."  In  Jacomb  v.  //ar- 
•wd,  2  Ves.  267.,  Sir  J., Strange  says, 
^  That  though  in  Hudson  v.  Hudson^ 
^  was  said  that  the  Lord  Chancellor 
■>d  been  of  opinion,  that  one  adminis- 
^vitor  could  not  release  so  as  to  bind 
."•  other,  yet  when  that  case  was  more 
.*»rowly  looked  into,  it  appeared  clearly 

wtbat  was  applicable  to  the  particu- 
^  ^rcamstaoees  of  that  case.     But  he 

•w  in  Willan  v.  Fenn^  it  was  held  in 

'^ Rafter  three  argaments,  that  one  ad- 


ministrator stood  on  the  same  ground  and 
foundation  with  one  executor."  The  fol- 
lowing statement  of  the  case  of  Willan 
v.  Fcnn^  appears  in  Serjt.  HilPs  Viner, 
*^  Debt  by  plaintiff  as  administrator, — 
plea,  release  from  the  plaintiff's  •  co-ad- 
ministrator, on  which  the  plaintiff  de- 
murred, and  after  much  argument,  and 
many  authorities  cited,  the  Court  inclin- 
ed against  the  plaintiff,  notwithstanding 
the   case   of  Hudson  v.   Hudson  was 
cited;  a  distinction  was  taken  at  the 
bar,  between  payment  to  one  and  re- 
lease by  one,  without  payment ;  but  no 
notice  was  taken  by  the  Court  of  that 
distinction,  and  the  case  was  adjourned, 
Trin.  1738,  B.  R.,  and  the  Court  in- 
clined against  the'  plaintiff,    but   the 
cause  was  adjourned,   and  there  is  a 
note,  that  it  was  afterwards   compro- 
mised ;  but  in  another  manuscript  it  is 
said    that    judgment   was    afterwards 
given  for  the  defendant,"  11  Yin.  Ab. 
72.    See  Shep.  Touch.  484. 
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the  right  of  administration  should  subsist ;  but  I  appi 
in  such  case^  the  release  of  one  administrator  woui 
bar^  for  these  things  were  in  effect  delivered  to  them 
administrators  themselves,  for  which  they  must  sue  ii 
own  right,  and  therefore  the  release  of  one  bars  the  * 
for  though  in  trover  they  may  name  themselves  adml 
tors,  yet  they  need  not  do  it. 

Then  the  question  is,  what  a  court  of  equity  will  d 
a  release  that  is  effectual  at  law.  If  it  was  unfair  ai 
lusive,  a  court  of  equity  ought  to  set  it  aside,  and  up 
evidence  here,  the  releases  appearing  to  be  unfairly  obt 
were  set  aside. 

And  as  to  the  defendants  Benjamin  and  Joseph  H\ 
His  Lordship  declared  that  the  plaintiff  is  not  barred  1 
accounts  stated,  and  the  releases  executed  by  their  1 
from  demanding  an  account  against  them  in  equity,  a 
rected  an  account  against  them  of  the  personal  estate 
Hudson.  (3)  (4) 

On  the  22nd  of  April  following,  this  cause  was  re- 
upon  some  matters  of  account  directed  by  the  decre< 
which  did  not  affect  the  present  question,  and  the  i 
was  affirmed  in  every  point  but  one. 


(3)  Reg.  Lib.  A.  1737.  fol.  138. 

(4)  Hudson  v.  Hudson^  came  before 
Lord  Talbot  upon  a  question  whether 
administration  sunrives,  upon  the  death 
of  one  of  the  administrators,  and  Lord 
Taldoi^  in  conformity  with  Adams  v* 


Bucklandj  decided  by  Lord  Ci 
2Vern.  514.,  bat  in  contradict 
Bowden  v.  Bowden^  which  wi 
termined  in  the  ecclesiastical 
Held,  that  administration  su 
Cases  temp.  Talb.  127 
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PALMER,  and  SUSANNA  his 
Wife,  JOHN  MAYSENT  PALMER, 
and  SUSANNA  PALMER,  Infants    . 

and 
MAYSENT,  Executor  of  JE- 
lEBflAH  MAYSENT,  and  Others 


Plaintiffs  ;(I) 


:} 


Defendants* 


Nov.  7th,  1737. 


1  Atk.  505. 
1  Dick.  70. 

testator  by  his  will,  dated  8  August,  1723,  gave  to  the  Atestotorgiyes 
Susanna^  the  wife  of  John  Palmer,  101.    To  John  f^^X^lf^^ 
fmai  Palmer,  500/.  to  be  paid  to  him  at  twenty-one,  gacy,  to  be 
if  he  dies  before  that  time,  then  he  gave  that  sum  to  the  [^eniyone  or 
mt,  his  executor.    The  testator  also  gave  100/.  to  Jiis  mamage,  but 
[-daughter,  the  infant,  Susatina  Palmer,  to  be  paid  to  fore,  tben  he 
at  twenty-one,  or  marria^  with  consent,  and  if  she  dies  ?*^"  **'®  •*""* 

•''^  '  to  his  executor. 

),  then  he  gave  the  same  to  his  executor,  and  made  Upoa  a  bill  for 
residuary  legatee.  l^'-'^th' 

it  was  hdd,  she  was  not  entitled  either  to  the  interest,  or  to  have  the  principal 
(2) 

bill  prayed  amongst  other  things,  that  these  legacies 

infants  might  be  paid  and  secured,  and  that  if  the 

estate  was  not  sufficient  for  that  purpose,  that  they 

be  raised  out  of  the  real  estate,  and  that  interest  might 

[ilowed  and  paid  for  their  maintenance. 

defendant  admitted  assets,  stated  that  he  had  paid 
of  10/.,  and  insisted  that  he  had  a  right  to  retain 
tiro  other  legacies  of  500/.  and  100/.  without  interest, 
Ifliey  should  respectively  become  payable. 

Lord  Chancellor  decreed  that  the   plaintiff,  the 
should  have  liberty  to  apply  for  payment  of  the  500/. 
100/.,  when  they  should  become  payable  under  the  will. 
'•  jtiJcyns  states,  that  another  point  arose  in  this  cause 
a  specific  devisee  of  land  under  the  will,  and  the 
aft  law  of  the  testator,  whether  the  former  should  con- 
equally  with  the  latter  in  the  payment  of  debts 
Ik  the  personal  estate  was  not  sufficient,  and  that  the 


llq;acy 


h         

fe)  This  case  is  taken  from  the  state- 
tsf  the  bill  and  answer  as  extracted 
Uil  Diekins^  in  1  Dick.  70.,  and 
I  Lsfd  JSardmicke*$  Note-book. 
0  The   cases    hsTt  now  decided 


that  the  Court  will  secure  a  continflrent 
legacy,  Studholme  v.  Hodson^  3  P.  Wins. 
300.  Green  ? .  Piggotty  1  Bro.  Ch.  Ca. 
106.    Carjf  v.  Jskew,  I  Cox.  344. 
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Palmer 

c. 
Matsent. 


Lord  Chancellor  said,  that  where  there  is  a  specific, 
of  lands,  the  specific  legatee  shall  never  contribute  u 
average  with  the  heir  at  law  towards  satisfiEU^tion  of  cr 
while  the  real  assets  of  the  heir  are  sufficient.  No  n 
is  made  of  this  point,  either  in  Mr.  Dickens* s  report 
case,  or  in  Lord  Hardwicke's  Note-book. 


FOX  V.  F0X.(1) 


1  Atk.  263. 

mUiam  Fox 
mortgages  his 
csUta  to  TAo- 
mas  FoXf  who 


Nov.  7/A,  1737. 

B\  indenture  of  mortgage,  dated  the  25th  of  Februar 
fFilliam  Fox,  in  consideration  of  natural  lovd  and  8 
to  jTAomof,  his  brother,  (the  defendant,)  and  of  13( 
paid  no  money,  or  secured  to  be  paid,  by  Thomas,  conveyed  a  certa: 
to  wauam  for  mcnt  to  Thomas,  to  hold  to  him  and  his  heirs,  with  a 
^'^^miUamFox  ^^^  ^^  redemption  thereof,  upon  payment  of  135/.  & 
by  his  will        the  35th  of  February  following. 

makes  Thomat 

bis  residuary  legatee,  and  appoints  him  his  executor.  Upon  a  bill  filed  by  the  hei 
William,  aguDSt  TAamast  to  have  the  real  estate  exonerated  from  the  mortgage  d< 
held,  that  the  bond  debt  was  not  extinguished  in  equity; (2)  and  that  the  debt  da> 
executor  must  be  brought  into  the  account  of  the  testator's  personal  estate,  and  aftc 
ment  of  the  other  debts,  funeral  expcnces,  and  legacies,  the  testator's  personal  est 
be  applied  in  satisfaction  of  the  mortgage  debt. 

Thomas  Fox  gave  a  bond  of  the  sam^  date  for  1 
ment  of  the  sum  of  130/.  to  fTiUiam  Fox. 

fFilliam  Fox  by  his  will,  bearing  date  the  10th 
tember,  1731,  gave  and  bequeathed  to  his  loving 
Thomas  Fox,  (the  defendant,)  all  the  rest  of  his  ] 


(1)  This  case  is  taken  from  Lord 
Hardwicke*8  Note-book. 

(2)  At  law  the  debt  is  extugoished, 
bat  in  equity,  the  executor,  on  a  defi- 
ciency of  assets,  as  to  creditors  is  a 
trustee  in  respect  of  the  debt^  which  is 
considered  afcjpart  of  the  testator's  per- 
sonal estate,  Wankford  v.  Wan^ford, 
1  Salk.  299.  Brown  v.  Selwyn,  For. 
Rep.  242.  So  he  is  a  trustee  for  lega- 
tees, where  it  can  be  collected  from  the 
will  that  the  testator  did  not  intend  to 
extinguish  the  debt ;  as  where  the  debt 
is  e]|pre8slj  derised  to  pay  a  legacy^ 


Flud  V.  Rumtay,  Telv.  160.; ' 
the  words,  in  a  residuary  di 
sufficiently  comprehensive  to 
it.  Brown  v.  Selwyn,  For.  JE 
4  Bro.  P.  C.  179.  Philips  y. 
2  Freem.  11.  See  Atkwiih  \ 
berlain,  1  Ch.  Rep.  138. 
Clarke,  1  CH.  Rep.  242.  So  i 
testator  leaves  his  executors 
Carey  v.  Goodmge,  3  Bro.  Ch. 
or  where  an  executor  is  const 
the  testator  as  a  mere  trusti 
whole  property^  Berrjf  v.  I 
Ves.  87. 
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tttatey  goods  and  chattels  whatsoever^  and  appointed  him         Fox 
oecator.    The  plaintiiF,  who  was  the  heir  at  law  of  William  ^' 

.  Jiur,  filed  the  bill,  to  have  the  real  estate  exonerated  of  this  ^^* 

mortgage* 

Mr.  Browne  and  Mr.  Fazakerley  were  counsel  for  the 
plaintiff. 

Mr.  Flayer  for  the  defendant  admitted,  that  generally  the 
lirir  is  entifln  to  have  the  personal  estate  applied  in  cxone- 
ntion  of  the  real,  but  contended  that  the  plaintiff  was  not 
entitled  to  have  this  sum  of  130/.  so  applied,  for  that  the 
will  operates  as  a  release  and  extinguishment  of  the  debt, 
tnd  amounted  to  giving  a  legacy  of  that  sum. 

Lord  Chancellor. — In  this  case  I  was  of  opinion  that  Nor.'  8, 1737. 
flic  debt  of  130/.,  due  from  the  defendant,  the  executor, 
should  be  brought  into  the  account  of  the  personal  estate,  in 
order  to  exonerate  the  real  estate  from  the  mortgage;  because 
the  creditor  might  recover  it  at  law  on  the  covenant,  and 
Ids  would  be  considered  as  assets  notwithstanding  the  legal 
Extinguishment,  Yelv,  160.,  and  the  heir  stands  in  the  place 
tf  the  creditor.  That  a  residuary  legatee  might  call  for  this 
kbt  out  of  the  hands  of  the  executor  as  assets,  and  so  it  was 
iktermined  in  the  case  of  Phillips  v.  Phillipsy  1  Ch.  Ca.  292. 
■d  Brown  v.  Selun/n,  in  Dom.  Proc.  21  March,  1734,  and 
k  right  of  the  heir  to  be  exonerated  is  stronger  than,  and 
Interior  to  the  right  of  the  residuary  legatee,  because  he 
hold  take  away  the  assets  from  the  residuary  legatee  in  ease 
'his  inheritance,  and  therefore  in  the  cases  of  Phillips  v. 
HillqiS,  and  Brown  v.  Selwyn,  if  there  had  been  an  heir 
Ao  had  sued  afterwards  to  have  his  inheritance  exonerated, 
e  might  have  recovered  the  assets  for  that  purpose  after  the 
Indiiary  legatee  had  recovered  against  the  executor,  which 
paid  be  absurd  if  he  had  not  this  right.  As  to  the  objection 
■t  the  heir  at  law  stands  in  the  place  of  the  testator,  so 
ilh  the  re^duary  legatee  as  to  the  personal  estate. 
Decreed  a  redemption,  and  account  of  the  personal  estate, 
d  th^*  debt  from  the  executor  to  be  brought  into  the 

Dount. 

Bcferred  it  to  the  Master  to  see  what  was  due  for  prin- 
id  and  interest  on  the  mortgage ;  and  that  the  defendant 
laid  account  for  the  personal  estate  of  the  testator,  and  in 
ji  account  the  sum  of  130/.  and  interest,  due  from  the 
kndant  on  bond  to  the  testator,  is  to  be  brought  in  and 

• 

■idered  as  so  much  assets  in  his  hands;  and  decreed 
t  the  testator's  personal  estate  be  applied  in  a  course  of 

m2 
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Fox        administration ;  and  if  any  thing  shall  remsdn  after  paymeol 
V.  of  the  testator's  other  debts^  funeral  expenses^  and  legacia^ 

^°^'  the  same  is  to  be  applied  in  satisfaction  of  the  said  mortgifi 
debt ;  and  if  that  shall  be  sufficient,  then  it  is  ordered  tUl 
the  defendant  reconvey  the  said  mortgaged  premises;  butil 
the  same  shall  not  be  sufficient,  upon  the  plaintiffs  payn|| 
to  defendant  so  much,  or  such  part  as  the  same  shall  net  bi 
sufficient  to  satisfy  the  mortgage,  together  wiwthe  costi  c| 
the  suit,  then  it  is  ordered  that  the  defendant  reconvey 
said  mortgaged  premises.  (1) 

(1)  Reg.  Lib.  A.  1737.  fo.  789. 


j 


MARY  RIPOUT,  Widow  and  Executrix^        .  4 

of  WILLIAM  RIDOUT     ....     $  Kai»»«ff;(l)  ^ 

and  i 

DOWDING  and  Others Defendants,  i 

i 

i 

November  Sth,  1737.  | 

1  Atk.  418.    William  Ridout  being  entitled  to  a  certain  real  estate 
lease  and  release  of  the  24th  and  25th  October,  1727* 

A  testator  de-  ,         ,  j     •    •  j 

Yises  his  estate  vcys  the  same  to  trustees  and  their  heirs  to  the  use  of 

nfc^"uSect°to  ^^"^  ^^^  "^^J  remainder  to  the  use  of  such  person  and 
a  term  of  2000   and  upon  such  trusts  as  he  shall  declare  and  appoint  by 
lie  gives  to  bis  deed,  or  writing.    By  his  will  of  the  27th  October,  1727t 
t™'da^'of^bi"   ^™^*^  ^"^  appoints  his  real  estate  to  Mary,  his  wifi^ 
death,  upon      life,  without  impeachment  of  waste,  except  in  houseSi 
consent  and^^*  power  to  take  alVnecessary  botes,  subject  and  liable 
direction  of      theless  to  the  trust  of  a  certain  term  of  2000  years : 

nis  wife  to 

raise  money      he  then  gives  to  trustees  from  the  day  of  his  death 
men^of'bis       ^^'^st,  wUh  the  consent  and  direction  of  the  plainHff\ 
debu.   The     Jied  in  writing  under  her  hand  and  seal,  in  the  presence 
Bubseque^ni^      three  witnesses y  to  raise  money  for  the  payment  of  his  d  _ 
shall  take  place  and  funeral  charges,  with  remainder  after  his  wife's  death  i| 

of  the  wife  s  I 

estate  for  life,  in  case  of  a  deficiency  of  personal  estate  to  pay  debts. 


(1)  The  statement  of  this  case  is  which  corresponds  with  the  miouteK 
taken  from  Lord  Hardwicke^s  Note-  the  judgment  in  Lord  HardmkU 
book.    The   judgment  from  Atkyns^    Note-book. 
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Ibe  heirs  cyf  his  body^  remainder  in  fee  as  to  part  to  James      Ridout 
^Bmdmgj  remainder  in  fee  as  to  the  residue  to  Joseph  Dow-  v* 

d^p,  and  gives  the  residue  of  his  personal  estate  to  his  wife,     ^^''^di^g- 
iHom  he  appoints  his  executrix,  and  dies  without  issue. 
,   The  defendants  set  up  several  demands  upon  the  estate  of 
'  WilBam  Bidout,  and  particularly  the  defendant  J9ou;£/t7i^, 
lAo  claimed  by  bond  and  otherwise. 
Lord  Chanckllor. — ^A  testator  in  the  first  part  of  a  will    Nov.  s,  1737. 
his  wife  an  estate  for  life  in  particular  lands,  and  in  the 
part  creates  a  term  for  years,  to  take  place  froin  the 
of  his  death,  in  trust  for  raising  sums  of  money  to  dis- 
his  debts,  in  such  manner  as  the  wife  should  direct. 
The  question  is.  Whether  the  wife  is  entitled  to  have  her 
crtite  for  life  discharged  of  the  term. 
Notwithstanding  the  testator  has  in  the  outset  of  his  will 
her  an  estate  for  life,  yet,  I  am  of  opinion,  the  term, 
subsequent,  shall  take  place  of  the  wife's  estate  for 
;  and  it  lA  plain  it  was  his  intention  it  should  be  so,  by 
use  of  these  words,  ^^  the  term  to  take  place  from  the 
of  his  death."  (1)     And  it  is  immaterial  how  a  testator  itisimmate- 

ihe  several  devises  in  a  will,  because  the  whole  must  Jitor^pilcesthe 
construed  together,  so  as  to  make  it  consistent;  and  here  several  devises 
18  not  subject  to  a  bare  naked  term  only,  which  might  have  iausrihc 
itted  of  some  doubt,  but  to  the  trust  of  a  term  to  raise  ^^^^^  ™"'  ^ 

construed  to- 

for  discharging  the  testator's  debts,  and  the  words  gether,  so 
foDow,  "in  such  manner  as  his  wife  should  direct,"  do  "^^^t^'' 
intend  the  wife  shall  have  a  power  of  exempting  her 
for  life,  but  only  that  she  may  raise  it  in  the  most  con- 
it  method,  either  by  mortgage  or  otherwise. 
Lordship  decreed,  if  the  personal  estate  of  William 
was  not  sufficient  to  pay  his  debts,  that  the  trustees 
|iiild^  with  the  approbation  of  the  Master,  sell  the  term  of 
kK)  years  to  make  good  such  deficiency.  (2) 


p)  These  words  appear   in   Lord    in  his  edition  of  Atkyns)  in  the  Jlegif- 

iiimkke^s  Note-book,  though  they     ter's  Book. 

■sftappear  (as  stated  by  Mr.  Sanders j        (2)  Reg.  Lib.  B.  1737.  fo.  99. 
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SHRAPNELL PlaintiflFi 

and 
BLAKE,  a  Bankrupt,  and  TROTT  and> 

HUTCHINS  his  Assignees    .    .    .    .  C  ^«endai 


2  Eq.  Ca.  Ab. 
603. 

A  mortgagee 
cannot  tack  hU 
subsequent 
bond  debt 
against  a  se- 
cond mort- 
gagee, or 
against  credi- 
ton.(2) 


Nov.  0/A,  1737. 

Blakb  was  seised  in  fee  of  a  copyhold  estate,  held 

manor  of  -; and  upon  the  6th  of  October,  1725 

a  conditional  surrender  of  it  to  the  plaintiff  to  secure 
and  interest,  and  afterwards  borrowed  of  the  plainti 
upon  bond,  and  afterwards  by  two  surrenders,  the  firs' 
the  26th  of  May,  173Sf,  the  other  the  27th  of  May 
Blake  mortgages  his  estate  to  the  defendant  Trott  fc 
The  29th  of  August,  1734,  Blake  became  a  bankrupt, 
time  in  October,  1734,  the  plaintiff  delivered  eje 
against  the  tenants  to  get  possession  of  this  estate* 
the  30th  of  October,  1734,  the  defendants,  Trott  an 
chinsy  as  assignees,  gave  the  plaintiff  notice  that  thej/ 
pay  him  his  money,  due  upon  the  mortgftge,  the  ] 
November  following,  at  the  Exchequer,  in  the  ca 

where  it  is  made  payable,  by  the  surrend 

which,  as  appeared  by  full  proof,  was  the  usual  place 
receipt  for  the  money  due  upon  mortgages.  Upon  t 
of  November,  1734,  the  plaintiff  filed  his  bill  in  thi 
for  a  foreclosure,  not  having  attended  at  the  time  an 


(1)  This  case  Is  taken  from  Equity 
Cases  Abridged,  M^hich  agrees  with  the 
statement  of  the  case  in  Lord  Hard' 
xcicke*s  Note-book.  The  only  judg- 
ment found  in  Lord  Hardzcicke^s  Note- 
book, is  ''  Decree,  a  redemption." 

(2)  Nor  can  he  tack  his  bond  against 
creditors  under  a  trust  created  by  the 
will  of  the  mortgagor  for  the  payment 
of  debts.  Ileams  v.  Bance^  3  Atk. 
630.  Price  v.  Fastnidge^  Amb.  Rep. 
686.  Ilamerton  v.  Rogers^  1  Ves. 
jun.  513.  Nor  against  an  assignee  of 
the  equity  of  redemption.  Vanderzee 
V.  Willis^  3  Bro.  Ch.  Ca.  22.  Adams 
V.  Claxton^  6  Ves.  229.  Troughion 
V.  Troughion^  1  Ves.  88.  Nor,  by 
th«  modern   dicta  of  judges,   against 


the  mortgagor,  Anon.  2  V< 
Challis  V.  Casborne^  1  Eq.  < 
325.  pi.  9.  Lowthian  v.  jKt 
Bro.  Ch.  Ca.  1 62.  Jones  v.  I 
Ves.  jun.  376.  Though  in  som 
cases  the  contrary  has  been  < 
Baxter  v.  Mannings  1  Vei 
Anon.  1  Salk.  84.  But  a  m 
may  tack  his  subsequent  bond 
the  heir  of  the  mortgagor, 
XDorih  v.  Layeockj  1  Vem.  245. 
V.  Saxby^  6  Vin.  Ab.  222.  pi. -4 
man  v.  Winch^  1  P.  Wms.  7 
against  his  executor  where  the  i 
is  for  a  term  of  years,  Anon, 
177.  Or  against  the  devisee 
mortgagor,  Challis  v.  Casbom 
Ca.  Ab.  p.  325.  pi.  9. 
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inted  to  receive  the  money.      The   defendant   Troti    Shrapnell 
;ht  a  cross-bill  to  redeem  the  plaintiff's  mortgage,  upon  v. 

ent  of  principal  and  interest,  due  to  the  11th  of  No-  Blake. 
BT,  1734.  Shrapnell,  the  defendant  in  the  cross-cause, 
i  upon  being  paid  the  bond  debt  of  60/.  as  lent  upon 
ty  of  the  mortgage,  and  that  at  the  time  of  lending  it 
agreed  that  the  mortgage  should  stand  as  a  security 
and  insists  upon  TroU's  mortgages  being  only  colour- 
nd  fraudulent,  to  cover  the  estate  from  his  debts. 
^TVott  was  Blake*s  son-in-law,  and  TVoti  had  made 
of  in  the  cause  of  the  payment  of  the  pretended  consi- 
m  money  for  the  two  mortgages* . 

B  Chancbelor. — ^This  bond  debt  cannot  possibly  be  Between  9th 
to  the  mortgagee  an  heir  shall  never  redeem  without  ^737!^'''  ^®^' 
both,  because  the  equity  of  the  redemption  is  chargeable  interest  on 
?ts  in  the  hands  of  the  heir  to  pay  off  the  bond  debts  ;  "no^gage  not 

^  ...  \  stopped  by 

erefore^  to  avoid  circuity,  the  heir  must  pay  them  both  tender  where 
he  can  be  entitled  to  a  redemption.  By  all  the  late  l^e  eq^l^of 
a  mortgagee  cannot  (1)  insist  upon  being  paid  a  bond  redemption  u 
!ven  against  the  mortgagor  himself,  and  it  is  still 
er  against  a  second  mortgagee,  or  assignees  of  a  com- 
a  of  bankrupt ;  and  in  the  latter  case  the  creditor  is 
titled  to  the  whole  debt,  but  rateably  and  proportion- 
ith  the  rest  of  the  creditors.  As  to  the  interest  since 
ider,  it  is  a  very  particular  case ;  in  common  cases, 
nths'  notice  is  necessary  to  raise  the  interest,  and,  ex- 
particular  place  is  agreed  upon,  there  must  be  a  per- 
bender.  ^n  the  present  case  the  Exchequer  at  the 
is  fixed  upon  by  the  mortgagee  for  the  payment  of  the 
,  but  in  strictness  that  relates  to  the  payment  of  it 
he  day  mentioned  in  the  mortgage ;  though  as  it  ap- 
»y  proof  that  it  had  been  the  usual  method  to  pay  off 
iges  there,  I  think  the  notice  is  in  that  respect  suffi- 
A  tender  after  a  bill  or  ejectment  brought,  is  quite 
it  from  one  made  before,  because  a  demand  is  thereby 
)f  the  mortgage  money,  and  therefore  he  is  obliged  to 
at  less  notice  than  six  months,  and  within  a  reason- 
me  according  to  the  circumstances  of  the  case.  But 
present  case,  there  was  a  controversy  to  whom  the 
ci  redemption  belonged ;   the  assignees,  indeed,  gave 


Th^  word  ^^  not "  lias  been  in-     with  the  decree,  and  a  dictum  of  Lord 
m  order  to  make  the  passage  in-     Hardmcke^s  in  3  Ves.  663. 
is»    This  alteration  is  consistent 


]6t 
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Blake* 


Shbapnell  the  notice,  but  one  of  the  assignees,  Trotty  now  indsts 
^*  a  right  to  redeem  in  his  own  private  right ;  and  it  wi 

possible  that  any  assignment  could  be  made  till  that 
was  settled ;  and  it  is  a  point  very  properly  controv( 
by  the  plaintiff;  for,  if  the  mortgages  were  substan 
they  will  exhaust  so  much  of  the  estate  as  would  oth 
be  liable  to  pay  off  this  bond  debt  in  proportion  to  t1 
of  the  creditors,  and  there  must  be  an  enquiry  befo 
Master,  or  by  directing  an  issue  whether  any  mon< 
really  lent  upon  these  mortgages ;  and  must  Uie  plai 
interest  cease  till  the  point  be  settled  ?  Suppose  no 
ejectment  had  been  brought,  and  there  had  been  regu 
month's  notice,  and  it  had  been  controvertible  to  who 
assignment  should  be  made,  the  interest  of  the  mo 
would  certainly  not  cease  from  that  time,  because  he  r 
to  receive  the  money.  The  plaintiff  must  have  his  ii 
till  the  time  fixed  by  the  Master  for  his  receiving  it,  i 
has  been  settled  whether  the  mortgages  were  made  \ 
good  consideration  or  not.  (3) 


(3)  By  the  decree  in  the  Register's 
Book  it  was  referred  to  the  Master  to 
see  what  was  due  to  the  plaiDtiff  Shrap^ 
nellj  for  priDcipal,  interest,  and  costs  on 
his  mortgage,  and  to  enquire  whether 
the  sums  mentioned  as  the  considera- 
tion of  the  mortgages  claimed  by  de- 
fendant Trott^  were  really  and  bon&Jide 
paid  and  advanced  by  him  to  John 
Blake  the  bankrupt ;  and  if  the  Mas- 
ter should  find  that  nothing  was  ad- 
vanced, then  upon  payment  by  de- 
fendants Trott  and  Huichins  to  plaintiff 
Shrapnell  of  what  was  due  to  him  for 
principal,  interest,  and  costs,  in  respect 
of  his  mortgage,  he  should  convey  to 
them  the  mortgaged  premises  ;  but  in 
default  of  payment  they  should  be  fore- 
closed ;  but  if  the  Master  should  find 
that  anything  was  advanced  by  de- 
fendant Trott,  then  he  was  to  be  at 
liberty  to  redeem ;  but  in  default  should 
be  foreclosed,  and  the  cross-bill  ex- 
hibited by  Trott  against  Shrapnell 
should  be  dismissed  with  costs.  And 
it  was  ordered  that  the  defendants 
Iroit  and  Hutchins  should  pay  unto 


Shrapnell  his  mortgage  mon< 
costs,  or  should  be  foreclosed, 
case  the  Master  should  find  ai 
due  to  Trott  in  respect  of  his  moi 
and  he  should  pay  to  plaintiff 
nell  what  was  due  on  his  mortag 
it  was  ordered  that  the  mortgage 
mises  should  be  sold ;  and  out 
moneys  arising  from  the  sale,  t 
fendant  Trott  was  to  be  paid  wl 
due  to  him  in  respect  o(Shrapne> 
his  own  mortgage  ;  and  in  casi 
cient  was  not  raised  by  sale,  Tr 
to  be  a  creditor  under  the  como 
to  receive  a  satisfaction  with  the 
rupt's  other  creditors.  And  it  ^ 
dered  that  the  Master  should  c< 
what  was  due  for  principal  and  i 
to  Shrapnell  in  respect  of  his 
and  for  so  much  as  the  Master 
find  due,  interest  to  be  computed 
time  of  issuing  the  commission, 
to  come  in  as  a  creditor  under  XY 
mission  to  receive  a  satisfactioi 
the  other  creditors  of  the  sau 
Blake.     Reg.  Lib.  B.  1737.  fo. 
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BICKLEY  v.  DORRINGTON.  (1) 
Appeal  from  the  Rolls. 


Nov.  l^hj  1737. 

to  bill  was  brought  by  the  creditors^  and  one  of  the  resi-  A  suit  cannot 
:tej  legatees  of  the  testator  Penny  against  his  executors,  by  a  creditor  or 
olher  residuary  legatee,  and  Olley  as  a  debtor  to  the  tes-  I[*Sbtor*S^ 
^s  estate  for  the  purpose  of  having  the  debt  due  firom  teautor'a  ••- 
applied  in  satisfaction  of  the  plaintiff's  demands.  ^*^  ^  ^ 

The  bill  stated  that  for  several  years  prior  to  June  1715,  the 
Milor,  l^homas  Penny,  and  Olley  carried  on  the  trade  of 
latter-sellers  in  partnership  together;  but  in  IZIS^  the  tes- 
sgreed  to  give  up  the  management  of  the  trade  to  Olley, 
one  of  the  testator's  sons  was  capable  of  undertaking 
tiade,  and  become  partner  with  Olley.  On  the  24th  June, 
15,  articles  of  agreement  were  entered  into  between  the 
>r  and  Olley,  reciting  that  they  had  that  day  divided 
stock,  and  that  there  remained  due  to  the  testator 
iR  3f .  Old.  That  Olley  was  indebted  to  the  testator  in 
f.  on  bond,  and  Olley  thereby  covenanted  to  pay  to  the 
1,261/.  3s.  Oid.,  with  interest,  and  also  the  said  200/. 
bterest  tUl  paid,  ^nd  the  testator  agreed  that  he  would 
ilfiOOl.,  residue  of  the  ssdd  2,261/.  3s.  O^d.  remain  in  the 
of  Olley  for  five  years  without  interest ;  and  it  was 
iby  agreed  that  the  sole  benefit  of  the  said  trade  for  five 
then  next  should  accrue  to  Olley  for  his  sole  use  with- 
sccount ;  and  Olley  agreed  to  pay  the  testator  200/.  yearly 
five  years ;  and  it  was  thereby  agreed  that  Olley  should, 
the  five  years  admit  Samuel  Penny,  the  testator's  son 
partnership,  who  was  to  have  an  equal  benefit  with  Olley, 
M  that  from  the  commencement  of  such  partnership,  Olley 
^$tid  cease  to  pay  200Lper  annum  to  the  testator,  but  should 
i^ertbeless,  at  the  end  of  the  said  term,  pay  the  said  1,000/. 
Wt  afterwards   Olley  entered  into  a  bond,  bearing  even 


(1)  The  statement  of  this  case  is 
kn  from  the  Register  and  Lord 
tgrdwicke^s  Note-book,  the  arguments 
■  eoaosel  from  his  Lordship's  Note- 
mkf  and  the  judgment  from  a  manu- 
ript  report. 

(i)  Unless  there  be  collusion  be- 
wn  the  debtor  aad  the  representa- 
V  of  the  estate,  Doran  v.  Simpson,  4 


Yes.  651,  or  the  representative  of  the 
estate  be  insolvent,  Utterson  v.  Mair, 
2  Ves.  jun.  95,  and  S.  C.  4  Bro.  C.  C. 
270,  and  see  Alsager  v.  Rowley,  6  Ves. 
748. ;  or  unless  he  be  the  surviving 
partner  of  the  testator's  or  intestate's 
estate,  Nezoland  v.  Champion^  1  Vei. 
106. 
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date  with  the  said  articles  for  payment  of  the  sdd  1,000/.^  a 
performance  of  the  articles  ;  and  a  judgment  was  entered 
thereon,  and  OUey  also  signed  a  note  for  800/.  paya] 
to  Thomas  Penny  with  interest.  That  after  entering  ix 
the  said  articles,  the  sdd  trade  was  carried  on  and  ciMitiBQ 
in  the  joint  names  of  the  testator  and  Ollejfy  but  the  pnrf 
thereof  were  solely  received  by  OUey.  That  upon  the  dea 
of  Samuel  Penny  on  the  25th  September,  1728,  Thorn 
Penny  the  younger  was  taken  into  partnership  ^th  O/fr 
That  from  the  year  1715  to  1727^  there  was  a  nfhning  a 
count  between  OUey  and  the  testator,  and  on  the  29th 
September  1727^  they  came  to  a  general  account,  and  mutn 
memorandums  were  signed  by  them  to  each  other,  where! 
there  appeared  due  to  the  testator,  the  sum  of  2,896/.  bs.  S 
which  OUey  promised  to  account  for  on  the  25th  Decemb 
then  next.  That  on  the  25th  September  1728,  they  signed 
memorandum  of  their  having  made  a  balance  of  the  testatoi 
account,  whereby  tliere  appeared  due  to  him  the  sum 
1,901/.  5^.  The  bill  further  alleged,  that  after  stating  i 
said  account,  all  the  proceedings  in  the  said  trade  were  en 
ried  on  in  the  names  of  OUey  and  Thomas  Penny  t 
younger.  And  the  plaintiffs  by  their  bill  alleged,  that  tl 
balance  of  1,901/.  bs.  ought  to  have  been  paid,  but  th 
OUey  had  refused  to  pay  the  same.  . 

The  defendant  OUey  by  his  answer  admitted  the  c 
partnership  between  him  and  the  testator  for  several  yea 
prior  to  June  1715,  but  that  the  same  was  dissolved  \ 
the  24th  of  June  1715,  when  he  and  the  testator  setil< 
a  general  account  of  the  copartnership  till  the  20th 
June  1715,  in  which  the  share  and  interest  of  the  said  tc 
tator  in  the  copartnership  were  included,  and  that  upon  ti 
balance  of  that  account  OUey  was  indebted  to  the  testat 
2^261/.  35.  \\d.  That  the  testator  at  the  time  of  the  artid 
being  entered  into,  agreed  to  give  up  the  trade  and  the  whc 
benefit  thereof  to  OUey^  and  that  till  December  1727^  tl 
testator's  name  was  continued  in  the  trade,  but  the  same  w 
done  only  least  the  same  should  suffer  from  leaving  out  I: 
name,  and  for  no  other  purpose.  And  he  likewise  stated,  th 
from  the  24th  of  June  1715  till  the  testator's  death  the 
was  an  open  account  between  them,  and  upon  the  balance 
these  accounts,  he  claimed  to  be  a  creditor  upon  the  esta 
to  the  amount  of  6,005/.,  but  submits  to  deduct  fro 
that  sum  what  might  be  due  to  the  testator  upon  the  foot 
the  articles,  and  said  that  he  was  willing  that  the  plaint! 
or  their  solicitor  should  inspect  his  books. 
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The  testator  died  in  1730^  and  the  executors  who  are  par-     Bicklet 

ties  to  this  suit  have  never  attempted  to  call  the  defendant  ^- 

QOy  to  an  account.  On  the  10th  March  1736,  this  cause    ^on^" 
CUDS  on  to  be  heard  before  the  Master  of  the  Rolls  who 
odered  the  bill  to  be  dismissed  as  against  Olley^  and  on  the 
ISth  November  1737^  it  came  on  before  the  Lord  Chancellor 
vpm  appeal. 

Mr.  Attorney- General  for  the  plaintiffs. 

Mr.  Fazakerley  for  the  defendant  Olley. 

Tbe  plaintiffs  have  not  made  out  any  special  case  of  laches 
igunst  the  executors.  The  testator  died  in  1730,  and  the 
UI  was  filed  in  1733.  It  is  a  common  direction  for  the 
Ihiter  to  enquire  what  debts  are  proper  to  be  put  in  suit. 

Lord  Chancellor. — ^This  bill  is  totally  improper  as  Nor.  13»  1737. 
i^stthe  debtor,  and  inconsistent  with  the  principles  of 
kv  and  the  rules  of  this  court.  No  action  or  suit  can  be 
knmght  against  a  debtor  to  the  estate  but  by  the  executor 
or  persons^  representative  of  the  testator.  The  whole  ma- 
nagement of  the  estate  belongs  to  him.  The  right  of  it  is 
Tested  in  him,  and  cannot  be  taken  from  him  by  creditors 
or  legatees.  If  he  release  a  demand  and  is  solvent,  it  is 
I  devastavit  in  him,  and  he  is  personally  answerable  for 
the  sum  released.  In  cases  of  collusion  or  insolvency  it 
may  be  proper  to  come  here  for  satisfaction  against  the 
debtor;  but  there  must  always  be  some  special  case  which 
ii  not  attempted  either  by  the  bill  or  at  the  bar.  Many  in- 
conveniences would  attend  this  method  of  proceeding,  except 
b  cases  particularly  circumstanced.  The  bill  must  be  dis- 
missed but  without  costs,  because  it  might  have  been  de- 
murred to.  (1) 


(1)  Reg.  Lib.  A.  1736.  fo.  402.    Reg.  Lib.  A.  1737.  fo.  56. 


DAWSON  V.  DAWSON.  (1) 


Nov.  13/A,  1737. 
t  .      i.  ,      lAtk.l. 

LotB  Chancellor. — Where  a  bill  is  brought  for  a  general  Where  a  de- 
'•ecount,  and  the  defendant  sets   forth  a  stated  one,    the  ^rth  a^uted 

account,  it  is  a  bar  to  a  general  one  tiU  particular  errors  are  assigned. 


i  '  (1)  It  appears  by  tbe  Lord  Chan-    filed  by  one  who  claimed  one  sixth  of 
••fcr*!  note  of  tbis  case  that  tbe  bill  was    tbe  surplus  of  a  real  and  personal  estate 
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Dawsoit 
Dawsoh. 


plaintiff  must  amend  his  bill.  (2)    For  the  stated  accoi 
primd  facie,  a  bar  till  particular  errors  are  assigned 
stated  account.  (3) 

To  support  a  stated  account  it  is  not  sufficient  to  sa] 
there  has  been  a  dividend^  which  implies  an  account  8 
for  a  dividend  may  be  made  upon  a  supposition  that  tl 
tate  will  amount  to  so  much ;  but  still  subject  to  an  ac 
that  miqr  be  taken  afterwards. 


under  a  will  against  the  trustees  aod 
those  claiming  the  other  shares,  and 
that  the  tmstees  insisted  upon  a 
stated  acocmbt)  and  gave  in  evidence 
that  a  meeting  between  the  plaintiff 
and  all  those  interested  in  the  estate 
had  taken  place ;  that  the  account  was 
produced,  and  no  objection  was  made 
to  it ;  that  they  had  agreed  to  divide 
1^000/.,  and  that  the  plaintiff  had  re- 
ceived ifiOOL  as  his  share.  Several 
considerable  errors  were  shewn  to  exist 
in  the  trustees'  accounts.  His  lord- 
ship decreed  an  acconot,  and  that  if 
the  Master  found  any  accoaot  stated, 
he  was  not  to  travel  into  it.    Reg.  Lib. 


A.  1737.  fo.  1720. 

(2)  So,  Sumner  v.  Thorpe^  an 
11.  WtUU  V.  Jemegan^^  Kx}L.i 

(3)  If  a  biU  be  filed  to  in 
a  settled  account,  specific  erron 
be  alleged,  Taylor  v.  HayUn^ 
Ch.  Ca.  310.  Johnson  v.  Curtis j 
Ch.  Ca.  286.  Chambers  v.  Gold 
Ves.  266.  Drew  v.  Power^  1  Sch. 
102,  unless  a  settled  account  is  sng 
only,  bat  not  proved  by  the  ansn 
which  case  liberty  is  given  to  sur 
and  falsify,  if  the  Master  shoal< 
any  settled  account,  Kinsman  v. 
bery  14  Ves.  579. 


A 


THOMAS  HOW  LYNN Plaintiff  j 

and 

THOMAS  KERRIDGE,  Executor  of 
MARY  KERRIDGE,  the  Widow,  who 
was  Executrix  of  SAMUEL  KER- 
RIDGE, the  Testator,  WILLIAM  SPI- 
DAL  and  SARAH  hU  Wife  and  Others 


\  Defendant 


Nox3.\bth^  1737. 

Atesutorafter  Samuel  Ksrridge,  by  his  will,  dated  the  22nd  of 
re2^ir^a^  tember,   1677,   devised  all   his  real   estate  to   his   < 

giTing  m  general  legacy  of  100/.,  gives  all  his  moneys  not  otherwise  by  his  will  disposed 
his  yonnger  children,  and  the  residue  of  his  personal  estate  to  his  wife.  Under  tin 
'*  moneys,"  East  India  stock  passes  to  the  children.  (2) 


(1)  This  case  is  taken  from   Lord 
Uardwickt^s  Note-book. 


(2)  But  the  word  '^  money  "  w: 

pass  stock,  where  the  testator  i 
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•DD,  nomas  Kerridgej  and  the  heirs  of  hh  body;   and       Lynn 
takiflg  notice  that  his  wife  was  then  with  child^  devised  all  f« 

iUfl  leases  whatsoever  upon  trust,  that  they  should  preserve    J^***^d®*» 
ilie  rents  as  they  should  arise,  for    the   use  of  his  son 
Samel  and  his  daughter  Sarah,  and  of  the  child  which  his 
wife  then  went  withal  (which  child  was  the  plaintiff's  mo- 
ther Mary  Lynn)  to  be  paid  them  in  equsd  proportions  :— 
to  the  add  Samuel  Kerridge  and  the  child  unborn,  if  it 
ahocdd  be  a  son,  so  soon  as  they  should  attain  their  re- 
^ective  ages  of  twenty-one  years ;    and  to  his  daughter 
Searak  and  the  child  unborn,  if  it  should  be  a  daughter,  at 
thdr  respective  ages  of  twenty-one  years  or  uumriage,  which 
dMNild  first  happen  3  and  after  giving  a  general  legacy  of 
UK,  he  gave  and  bequeathed  to  the  said  Samuel,  Sarah, 
anlfhe  child  unborn,  all  his  monies  whatsoever  not  therein 
ctiherwise  disposed  of;  and  if  any  of  his  sdd  children  should 
&  before  their  shares  became  payable,  the  shares  of  him, 
her,  or  them,  so  dying,  should  remain  to  the  survivor  or  sur- 
nvors  of  them ;  and  he  gave  all  other  his  personal  estate 
vbatBoever  to  his  wife. 
The  testator  left  four  children,  Thomas,  his  eldest  son, 
Ssmuel,  who  died  an  infant^  Sarah,  and  Mary  the  unborn 
duU,  mentioned  in  the  will. 

Mary  married  Francis  Lynn,  by  whom  she  had  issue,  the 
plaintiff. 

The  testator  was  possessed  of  a  sum  of  7^7l»  old  East  In- 
&  Stock,  the  dividends  of  which,  after  his  death,  were  ear- 
ned to  the  account  of  the  younger  children,  to  which  the 
^w,then  the  personal  representative  of  the  testator,  made 
BO  objection. 

Uary  Kerridge  died,  having,  by  her  will,  made  her  son 
Jkmai  Kerridge,  her  executor,  who  proved  her  will. 

On  the  8th  October,  I7I8,  Thomas  Kerridge,  by  letter 
tf  attorney,  transferred  the  East  India  stock  to  Henry 
^ioakes  and  Mary  his  wife. 

The  prayer  of  the  bill  was  for  a  transfer  of  phdntiff 's 
Atte  of  the  767/.  East  India  stock. 

Mr.  Browne,  for  the  plaintiff. — ^The  word  monies  will 

I  wode  this  stock,  which  is  credit  for  so  much  money  in 

[^■t  Company's  books,  and  the  word  would  clearly  take  in 

^iQ&ities  for  money ;  bonds  and  mortgages  would  certainly 

'^^^**""—  — *^— —  ' 

\9t  diitingaifhef  stock  from  money,  And  it  is  said  by  Lord  Eldon,  stock 
■  wfHiii  T,  SuUan,  15  Ves.  319.  Om-  does  not  pass  by  the  woid  <^  money,'' 
*>>V  T.  Buickcr^  1  Turn.  Rep.  360.    Hotham  r.  Sutton,  15  Yes.  SVT. 
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Ltnn 

V. 

Kerridgs. 


Not.  15,  1737. 


have  passed.  The  words  in  the  act  9  &  lOW.  3.  c.  24.  i 
are  estate,  interests,  and  stocks  of  money,  in  the  said 
pany.  Land  will  pass  by  the  words  rents  at  such  a 
The  testator  gives  all  his  monies,  not-  otherwise  dispo 
but  he  had  not  before  given  any  specific  money,  he 
therefore,  have  meant  all  his  personal  estate,  not  otl 
disposed  of,  for  he  had  given  a  general  legacy  of  lOO 
younger  children  have  no  other  provision  except  the 
producing  about  120/.  per  annum,  and  nearly  expiring 
Lord  Chancbllor  decreed  an  account  and  satisi 
for  one  moiety  of  the  7&7L  old  East  India  stock  agaii 
defendant  Thomas  KerridgCy  the  executor  nm,  &c. 
he  making  default.  (1) 


(1)  Reg,  Lib-  B.  1737.  fo.  53. 


MANNING  V.  LECHMERE.  (1) 


NoT>.  16M,  1737. 

The  rules  as  to  ^^^  Chancblloe. — ^The  rules  as  to  evidence  are  the 
evidence  are      in  equity  as  at  law,  and  if  A.  was  not  admitted  as  a  m 

the  same  in 
equity  as  at  law. 

Where  two  leases  are  set  up,  you  cannot  read  one  of  thcm^  tiU  you  hare  proved  po 
under  that  lease. 

To  shew  a  title  in  the  Icssot  he  must  prove  actual  payment  of  rent^  receipts  al< 
not  do. 

Bailiffs*  rentals  are  evidence  of  payments. 


(1)  The  points  stated  to  have  been 
decided  by  ih&  Lord  Chancellor  in  this 
case,  having  arisen  collaterally  to  the 
merits  of  the  cause,  are  not  mentioned 
in  his  Lordship's  note.  The  facts  of 
the  case,  as  mentioned  in  Lord  Hard* 
wickers  Note-book,  were  shortly  as  fol- 
lows. On  the  28th  of  February,  1695, 
the  defendant's  father  granted  to  the 
plaintiff's  father  a  lease  fbr  99  years  of 
certain  lands,  at  a  rent  of  60A  per 
annumy  and  four-pence  per  ton  for  mi- 
nerals dug:  covenant  by  the  lessee  for 
the  payment  of  the  rent.  On  the  29th 
of  February,  in  the  same  year,  articles 
of  partnership  were  entered  into  be- 


tween the  lessor  and  lessee,  for 
ing  on  the  iron  works,  by  which 
provided  that  the  profits  should 
plied,  first,  to  the  payment  of  4 
annum  to  Manning  for  his  trouble 
secondly,  to  the  payment  of  th 
reserved  to  Lechmere.  The  sur 
be  equally  divided,  with  a  poi 
determine  the  partnership  with 
months  after  the  end  of  the  first 
years.  In  1699,  a  judgment 
been  obtained  against  Lechmere 
large  sum,  some  coal  at  the  fnma 
taken  in  execution,  after  whic 
works  ceased;  no  rent  had  beei 
since  that  time,  and  the  pUintifi*  i 
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at  tlie  trial  there^  because  materially  concerned  in  interest,  the 
flune  objection  will  hold  against  reading  his  deposition  here. 
There  are  many  cases  where  leases  are  granted  to  per- 
•DOi^  in  which  possession  upon  that  lease,  and  payment  of 
rent,  shall  be  a  presumption  of  right  in  the  lessor,  till  a 
tetter  is  shewn ;  but  when  two  leases  are  set  up,  you  can- 
not read  one  of  them,  till  you  have  proved  possession  under 
that  lease. 

Receipts  for  rent  are  not  a  Sufficient  evidence  of  a  title  in 
die  lessor,  unless  he  proves  actual  payment,  especially  where 
the  pei:son  who  has  signed  the  receipt  is  living,  for  he 
ought  to  have  been  examined  in  the  cause. 

Where  there  are  old  rentals,  and  bailiffs  have  admitted'mo- 
ney  received  by  them,  these  rentals  are  evidence  of  the 
payment,  because  no  other  can  be  had. 
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£Uher  had  for  masy  years  been  out  •f 
possessioir.  The  defendant  haTing  ob» 
tained  jadgment  in  an  action  for  the  ar- 
rears of  rent,  the  plaintiff  filed  a  bill  for 
an  iDJuaction  upon  the  ground,  Ist.  That 
the  lessor  was  not  seised  of  the  lands  in 
qvestion  at  the  time  of  the  lease.  2dlj. 
That  thej  were  not  comprised  in  the 


lease.  3dly.  That  the  lease  was  made 
in  contemplation  of  the  partnership,  uid 
that  the  partnership  had  been  deters 
mined  by  the  default  of  the  lessor. 

At  the  hearing  the  injunction  was 
dissolved,  and  the  bill  dismissed  with 
costs. 


\ 
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WALTER  HAYWARD,  Son  of  WAL- 
TER  HAYWARD  and  Gfrandson  of 

the  Testator 

and 

JAMES  STILLINGFLEET,  EDWARD 
STILLINGFLEET  &  JOHN  FLOYD 
Executor  of  the  Surviving  Trustee 
under  the  Grandfather's  will    •    •    • 


Plaintiff; 


Defendan 


Nfyoi  ISthj  1737 
1  Atk.  422.     Walter  Haywaed,  the  grandfather  of  the  plaintiff^ 
hiiwiil  after     his  will  bearing  date  the  Slst  of  January,  1680,  as  fo 

decUritig  hiB 

iDteotion  of  dispoting  of  all  bis  estate,  give*  to  his  three  daughters  550/.  to  be  paid 
years  after  his  decease.  He  then  derises  his  lands  to  trustees  for  ninety-nine  yeai 
tmst,  that  if  his  wife  should  pay  or  secure  to  be  paid  the  550/.  in  four  years ;  then  be  { 
inheritance  of  the  lands  to  his  wife  for  life,  and  after  her  decease  to  his  son  and  his  he 
and  female,  and  for  want  of  such  issue  to  his  own  right  heirs  for  ever ;  and  desired 
trustees  at  the  request  of  bis  wife  or  son  should  convey  over  the  term  to  wait  upoi 
beritance.  This  is  a  conditional  limitation  in  the  wife,  taking  place  as  an  eiecutor) 
and  the  freehold  descended  to  the  son  as  heir  at  law  to  the  testator,  till  the  foi 
were  elapsed  or  his  wife  had  performed  the  condition,  as  a  part  of  the  inheritance  urn 
of;  and  by  this  devise  the  son  hath  a  good  estate  taU  in  the  inheritance  expectant 
determinatioii  of  the  term  of  ninety-nine  years. 

'^  And  for  disposing  and  ordering  of  all  lands,  tenei 
real  and  personal  estate,  which  God  hath  blessed  mc 
I  give  and  devise  as  follows.    He  then  gave  to  his 
daughters  550/.  to  be  paid  in  four  years  after  his  de 
and  directed  that  the  same  should  be  raised  and  paid 
bis  lands  in  Cranbum.    He  then  devised  those  lands  \a 
lingfleet^  TFheeler  and  Fhyd  for  ninety-nine  years,  an( 
them  full  power  to  raise  any  lesser  term  or  to  dispose 
whole  term  to  the  uses,  intents,  and  purposes  therei 
mentioned ;  that  is  to  say,  if  his  wife  should  pay  or 
to  be  paid,  the  550/.  in  four  years ;  then  he  gave  the 
ritance  of  the  same  lands  to  his  wife  and  her  assig 
life,  and  after  her  decease  he  gave  and  devised  the  sam< 
and  tenemnets  to  his  son,  Walter  Hayward  and  hii 


(1)  Lord  If ardftrtcAreV  judgment  in 
this  case,  as  reported  by  Mr.  Atkyns^ 
has  been  compared  with  the  manuscript 
report  of  Mr.  Forrester ^  aod  with  short 
heads  of  the  judgment  found  in  Lord 
HardwickeU  Note-book.  With  both 
these  authorities,  as  far  as  they  extend^ 


Mr.  Atkyn8*8  report  is  found  to 
spond.  It  has  been  therefore  a* 
with  a  trifling  addition  extractei 
the  latter.  The  statement  of  tfa 
and  the  arguments  of  counsel  arc 
from  Lord  Hardwicke's  Note-b( 
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male  and  female ;  and  for  want  of  such  issue  to  his  own 
right  heirs  for  ever ;  and  he  then  declared  that  all  the  pre- 
mises 60  thereby  demised  to  his  trustees  should  attend  and 
wait  upon  the  inheritance;  and  thereby  desired  that  his 
said  trustees^  at  the  request  of  his  wife  or  son  should 
convey  over  the  said  term  of  ninety-nine  years  to  wait  upon 
the  inheritance ;  provided  always  that  out  of  the  profits  of 
the  said  lands  his  wife  should  provide  for  his  said  son 
sufficient  maintenance  and  education^  otherwise  his  ndnd 
Tras  that  his  said  son  immediately  after  his  decease  should 
bve  one  moiety  of  the  said  lands  for  the  performance 
thereof. 

The  wife  not  having  psdd  the  money^  a  bill  was  filed 
against  Walter  Hayward,  the  plaintiff's  father^  and  a  de* 
cree  made  for  raising  the  daughters'  portions,  under  which 
the  term  of  ninety -nine  years  was  sold  to  John  LovellioT 
S(M.  The  550/.  was  paid^  and  49/.  13^.  Ad.  for  the  trustees' 
costs,  and  the  residue  was  laid  out  for  the  benefit  of  the 
fUntiff '«  father^  who  was  then  an  infant. 

Tlie  plidntiff's  father  in  October,  1700^  attained  his  age 
^ftvenly-one  years,  and  confirmed  the  conveyance  and  exe- 
cated  a  release  to  the  trustees. 

John  JLcvelly  by  his  will,  devised  the  premises  to  George 
StUHngJleei,  who  devised  them  to  his  son,  the  defendant, 
Jimes  Stillingjleet^  subject  to  certain  trusts,  in  his  will, 
lodmade  James  Stillingfleet  his  executor,  who  declining 
to  act  as  executor  released  the  premises  to  his  mother  Jane 
WHngfleeif  who  proved  her  husband's  will^  and  by  lease 
and  rekaae^   dated  the    1st    and  2nd    September,    1720^ 
IfVUer  HitJ^fward  and  Priscilla,   his  wife^  (the  plaintiff's 
bher  and  mother)  in  consideration  of  275/.,  conveyed  the 
ce  to  Jane  StilRngJleet ;  and  Walter  Hay  ward 
t0faianted  that  he  and  his  wife  would  levy  a  fine  of  the 
8  to  Jane  and  her  heirs  (1)  with  other  usual  cove- 
On  the  20th  Jnne^  1726,  Jane  Stillingfleet j  by  her 
gave  the  premises  to  her  son,  the  defendant,  Edward 


Hayward 

V. 

Stilling*  \ 

FLEET. 


Xl)  A  covenant  to  levy  a  fine  by  the 

in  tail  does  not  bind  the  issue  in 

\  Sa^tteU  case,  cited  in  Attorney^ 

'  ▼•  Dayy  1  Yes.  224.  and  in 

T.  JBiMoify  2  Yes.  634.    Leech 

IVvtbpy  %  Yes.  662.    But  where 

ill  tail  makes  a  conveyance,  and 


covenants  for  further  assurance,  and  be- 
comes bankrupt,  such  covenant  binds 
the  lauds  in  the  hands  of  the  assignees. 
Edwards  v.  Applebee^  2  Bro.  Ch.  Ca. 
652  n.  Pye  v.  Daubuzy  3  Bra.  Ch.  Ca. 
595. 


itf 
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Hayward        This  bill  was  filed  by  the  grandson  of  the  testator  cLum- 
^'  ing  the  estate  as  tenant  in  tail  for  an  assignment  of  the  term 

FLEET.  "  ^^  ninety-nine  years,  for  an  injunction  to  stay  waste  in  cut- 
ting down  timber  and  for  the  delivery  of  deeds  and  writ- 
ings belonging  to  the  estate. 

Mr.  Browne^  and  Mr.  Fazakerlet/^  for  the  plaintiff. 

This  is  a  condition  precedent  to  the  mother's  estate  for 
life  only,  and  does  not  extend  to  the  inheritance.  The  tes- 
tator clearly  intended  to  dispose  of  his  estate  at  all  events 
and  could  not  intend  to  put  the  estate  tail  of  the  son  ift 
the  power  of  the  wife.  No  option  is  given  to  the  sOn  to 
pay  the  sum  of  550/.  Therefore  the  testator  must  have  in- 
tended that  his  estate  tail  should  take  effect  at  all  events. 
If  a  devise  had  been  made  to  a  monk  for  life,  remainder 
over,  the  remainder  would  have  been  good. 

The  sale  appears  to  have  been  collusive;  for  275/. 
was  given  for  the  inheritance  of  an  estate  worth  80/. 
annum.    The  timber  felled  is  material,  as  it  shews  a 
of  right ;  and  it  is  provided  that  the  trustees  shall 
over  the  term,  upon  the  request  of  the  mother  or  the 
which  clearly  contemplates  the  event  of  the  mother's 
paying  the  money. 

Mr.  Attorney- General  and  Mr.   Chute,  for  the  defc 
ants. 

As  to  the  felling  timber  the  evidence  is  very  slight, 
is  not  pretended  that  it  sold  for  more  than  30^. ;  and 
Court  will  not  entertain  a  bill  for  any  demand  of  less 
10/.    As  to  the  point  of  law,  the  testator  expressly 
his  wife  an  estate  for  life  out  of  the  inheritance^  and! 
out  of  the  term.    This  is  not  properly  a  condition,  bntj 
executory  devise.    The  estate  for  life  and  the 
make  but  one  estate.    The  plaintiff's  claim  is  against  a 
chaser  for  a  valuable  consideration,  claiming  under  bold' 
in  all  events,  had  power  to  bar  the  plaintiff  by  fine,  \ 
he  covenanted  to  levy. 

Lord  Chancellor. — ^The  only  question  is  upon  the 
and  when  that  is  determined,  the  decree  as  to  the 
prayed  by  the  bill,  will  follow  of  course,  and  it  depeni 
the  limitations  in  the  will  of  old  fFalter  Haytaard, 
Nov.  18, 1737.      He  plainly  declares  his  intention  in  the  beginnings 

pose  of  his  whole  estate  at  all  events,  after  this  he  gii 
his  three  daughters  550/.  to  be  paid  out  of  his 
Cranboumy  and  then  appoints  the  manner  of  raiaii^j 
says,  if  his  wife  pay  the  550/.  within  four  ytos 
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,  tiien  he  gives  her  an  estate  for  life,  out  of  the  in-    Hayward 
ie  of  his  land. 

I)C  a  condition,  it  is  insisted  it  is  annexed  to  the 
'  ninety-nine  years,  and  that  he  intended  to  give  his 
estate  in  the  term,  but  I  think  this  cannot  be  so 
jd  contrary  to  the  words,  for  though  it  is  awkwardly 
id,  yet  he  meant  to  carve  an  estj^te  for  life  out  of  the 
ice  of  the  estate,  and  not  out  of  the  term, 
[uestion  is,  whether  the  words  of  payment  amount  to 
ion,  or  a  limitation,  and  whether  a  condition  pre- 
T  subsequent. 

I  think  they  cannot  create  a  condition  subsequent, 
heir  at  law  to  whom  an  estate  tail  is  after  given, 
5  the  person  to  enter  and  defeat  the  condition,  be- 
a  estate  of  freehold  cannot  cease  without  an  entry 
*ach  of  the  condition,  and  here  has  been  no  entry, 
would  destroy  the  whole  intention  of  the  will,  which 
ot  at  all  serve  the  plaintiff.  If  this  be  a  condition  at 
ust  be  a  condition  precedent,  but  I  think  it  is  not  so, 
in  that  case,  if  there  was  a  breach,  no  body  can  take 
je  of  it  but  the  heir  at  law,  who  must  enter,  and 
try  would  defeat  his  subsequent  limitation.  (2) 
ever  there  is  a  limitation  with  remainders  over,  made 
^ords  of  a  condition,  which  would  be  construed  as  a 
n,  if  they  could  take  effect,  it  ought  to  be  construed 
itation,  if  they  cannot. 

of  opinion  that  this  is  a  conditional  limitation  in  the 
cdng  place  as  an  executory  devise  :  for  it  cannot  be  a 
;nt  reminder,  for  that  can  never  depend  upon  an 
)r  years,  but  must  have  a  freehold  to  support  it. 
though  this  is  an  executory  devise  to  the  wife,  which 
K)k  effect,  yet  the  estate  tail  to  the  son  is  well  limit- 
took  place.  (3) 


ie   1  Feame  406,  et  seq.  4th 

iThere  a  remainder  or  executory 
1  is  defised,  to  take  effect  on 
ion  annexed  to  a  preceding 
nd  that  preceding  estate  fails, 
inder  over,  or  executory  limit- 
1  nevertheless  take  place,  Jones 
'4}mbej  lEq.Ab.  ^5.  Hopkins 
ins,  Ca.  temp.  Talb.  44.  jdn^ 
FuUiamj  2  Str.  1092.  1  Yes. 
Wiis.  107.  3  Burr.  1624.  Gul- 
ftcAre/,  iWils.  105.  2Str.l093. 


lVe8.421.  Wtggev.Wigge,lAik.3S^. 
and  post  Fonnereau  v.  Fonnereau^  3 
Atk.315.  Avelyny.  Ward,  1  Ves.420. 
Bradford  v.  Foley ^  Doug.  63.  Statham 
V.  Bell^  Cowp.  40.  Horton  v.  Whit- 
takery  1  Dum.  &  East.  340.  Doe  v. 
Brabant^  3  Bro.  Ch.  Ca.  393.  Brown 
V.  HiggSy  4  Ves.  718.  S.  C.  5  Ves.  495. 
and  8  Ves.  561.  And  the  same  rule 
prevails  as  to  personal  estate,  see  Pears^ 
all  V.  Simpson,  15  Ves.  29.  Meadows 
V.  Parr^y  1  Ves.  &  Bea.  124. 
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The  case  of  Scattergood  v.  Edge,  1  Salk.  229.  is  in  poini 

This  being  an  executory  devise,  the  freehold  descended  t 
the  son  as  heir  at  law  to  the  testator,  till  the  four  years  wer 
elapsed,  or  his  wife  had  performed  the  condition,  as  a  part  o 
the  inheritance  undisposed  of.  (4)  At  the  end  of  the  fou 
years,  the  remainders  vested,  and  where  an  estate  vests  b;) 
descent,  it  can  never  devest  again. 

It  has  been  insisted  upon  for  the  defendant,  that  this  Is  % 
very  hard  case  agsdnst  him  who  cl^ms  under  a  purchaser  foi 
valuable  consideration,  but  if  it  is  a  purchase  of  an  estate 
with  notice  of  the  title,  it  takes  off  from  the  hardship. 

It  has  been  objected  too,  that  the  plaintiff  comes  too  early, 
but  though  he  cannot  enter  during  the  term,  yet  he  may  ap* 
ply  to  this  Court  to  preserve  the  inheritance. 

A  surrender  of  the  term  would  not  be  proper,  because  it  ii 
not  merely  in  the  nature  of  a  security,  but  an  absolute  powa 
in  the  trustees  to  dell  the  estate  for  raising  the  daughter'i 
portions. 

Upon  the  whole,  I  think  by  this  devise,  the  son  has  i 
good  estate  tail  in  the  inheritance,  expectant  on  the  deter- 
mination of  the  term  of  ninety-nine  years. 

Therefore  his  Lordship  declared  that  the  plaintiiir  was  en- 
titled to  the  inheritance  of  the  said  estate  in  remainder  ex- 
pectant on  the  said  term  of  ninety-nine  years,  and  decreed  i 
perpetual  injunction  be  awarded  to  restrain  the  defendant! 
against  committing  any  waste,  and  that  the  defendants  pro^ 
duce  before  the  Master  all  deeds  and  writings  relating  to  th 
said  estate,  except  such  as  relate  to  the  said  term,  there  t( 
remain  for  the  benefit  of  all  parties,  and  gave  no  costs  oi 
either  side.  (5) 


(4)  So  Pay*$  case,  Cro.  Eiiz.  878.  v.  Stoneiy  2Ves.  521.    Atiomey^Gt 

Gore  V.  Gore^  2P.  Wms.  28.  Hopkins  neralr.  Bowyetj  3  Ves.  725. 
V.  Hopkins^  Ca.  temp.  Talb.  44.    IVe-        (5)  R^.  Lib.  A.  1737.  fol.  272. 
vanion  v.  Vioiany  2  Yes.  430.    Bullock 
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RAMKISSENSEAT  v.  BARKER  and  Others.  (1) 


•       November  Uthy  1737. 

It  came  on  upon  the  joint  pleaa  of  the  widow^  and  the  son  ^  ^^m  ^^^  '^^ 

of  the  late  JVfr.  Barker^  governor  of  Patna,  in  the  JEast  for  aa  account 

LuUes,  who  had  in  hia  lifetime  employed  the  plaintiflf  in  pS^^totivcr' 

private  trade^  as  his  banyan,  or  broker :  they  being  made  J^^  f^^ 

defendants  to  a  hill  brought  against  them  as  the  represent-  vemor,  who 

atives  of  Barker  for  an  account ;  it  was  pleaded  that  the  fic'twnUff 

pliuntiff  was  an  alien  bom,  and  an  alien  infidel,  not  of  the  was  an  alien 

Christian  faith,  and  upon  a  cross-bill  incapable  of  being  alien' hifidel, 

examined  upon  oath,  and  therefore  disqualified  from  suing  *°*^  ^9^}^  ^*^® 

here.  The  pleaover- 

LoBD  Chancsljx>b  said,  as  the  plaintiff's  was  a  mere  bejnl'a  mere 
peiBonal  demand,  it  was  extremely  clear  that  he  might  personal  de- 
bring  a  bill  in  this  Court ;  and  over-ruled  the  defendants'  plaintiff  being 
plea,  without  hearing  one  counsel  of  either  side,  Vi  ^}^^^  "^' 

*   ^  ®  fidel,  may 

bring  a. bill  in  this  Court. 


(1)  This  case  is  taken  from  Atkyns.    It  is  not  to  be  found,  in  Lord  Hard- 
vkkes  Note-book. 


MICHAELMAS  TERM,  1737- 


MORGAN  V. .  (I) 

^  '  lAtk.408. 

A  BILL  was  brought  for  a  legacy  in  the  Court  of  Equity  in  An  ordinal  in- 
^ecknocky  in  fFales,  before  the  fFelch  Judges  at  the  assize,  cree  may  be 
8ttid the  legacy  decreed  to.be  paid;  the  defendant  appealed  ^*^J°/^i're 
from  the  decree  to  the  House  of  Lords,  and  insisted  there  all  the  facts 
^  an  omission  in  the  decree ;  for  notwithstanding  an  ac-  J^®  ^m!  not- 
^^ount  was  directed  to  be  taken,  yet  it  was  not  ordered  that  withstanding  a 

^  ^  former  decree 

for  the  same  matter  in  Wales, 


(1)  This  case  is  taken  from  Atkyns.    It  does  not  appear  in  Lord  Hard" 
»fc*e»i  Note-book. 
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Morgan     all  just  allowances  should  be  made  in  such  account  to  th 

v«  defendant :  upon  the  appeal^  the  decree^  as  to  the  paymeo 

'     of  the  legacy,  was  affinned,  but  varied  as  to  the  just  allow 

anoes  5  and  the  House  of  Lords  ordered  their  decree  to  b 

carried  into  execution  by  the  Court  in  JFales. 

The  defendant  afterwards  fled^  to  avoid  the  execution  c 
the  decree,  into  England;  and  the  bill  now  brought,  set 
forth  the  will  by  which  the  legacy  was  given,  and  the  pro 
ceedings  and  decree  in  TFales,  and  the  appeal  to  the  Hoaa 
of  Lords,  and  their  decree,  and  that  the  defendant  had 
to  avoid  the  decree  and  payment  of  the  money,  fled  inti 
England  out  of  the  reach  of  the  process  of  the  Court  ib 
Wales. 

To  this  bill  the  defendant  demurred,  and  for  cause  shewd 
that  it  appeared  the  plaintiff  had  obtained  a  proper  anc 
complete  decree ;  and  that  this  Court  always  refused  to  as* 
sist  the  decree  of  an  inferior  court. 

On  the  other  hand  it  was  ssdd,  that  an  action  of  debt  ifi 
lie  upon  a  judgment,  in  an  inferior  court,  in  the  court  d 
King's  Bench  or  court  of  Common  Pleas. 

Lord  Chancbllor  was  inclined  to  over-rule  the  derniv 
rer,  and  said,  that  the  bill  having  stated  the  will,  and  all  tb 
proceedings  in  fFdles,  &c.  for  the  recovery  of  the  legacy, 
an  original  independent  decree  might  be  had  in  this  Ccuil 
for  the  legacy,  but  would  not  absolutely  determine  it  now, 
and  therefore  reserved  the  consideration  of  the  demurrer  til 
the  hearing  of  the  cause. 
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RIVERS'S  CASE.  (1) 

A  TESTATOR,  by  his  will,  gives  an  equal  share  of  his  real  iAtk.4io, 
estate  (whicli  shall  be  his  due,  when  the  said  estate  shall  be  Though  bat- 
lold)  to  his  two  sons  James  and  Charles  Rivers.  iJ^^not  sS 

yet,  if  they 
hiTetcquired  that  name  b^  reputation,  in  common  parlance  they  are;  though  a  person'a 
Bime  be  mistaken  in  a  dense,  yet  if  made  out  by  averment  to  be  the  person  meant,  the  de- 
nie  to  him  is  good.  (2) 

Lord  Chancellor.— First  question,  Whether,  as  it  ap- 
pears that  James  and  Charles  are  illegitimate  children  of  the 
testator,  this  is  such  a  description  of  their  persons  as  will 
entitle  them  to  take  under  the  will. 

In  the  case  of  a  devise,  any  thing  that  amounts  to  a  de- 
pgnaiio  persona  is  sufficient,  and  though  in  strictness  they 
ue  not  his  sons  3  yet,  if  they  have  acquired  that  name  by 
reputation,  in  common  parlance  they  are  to  be  considered 
as  such. 

It  has  been  said,  the  testator  has  likewise  made  a  mis- 
take in  their  names,  and  therefore  they  cannot  take;  but 
the  law  is  otherwise,  for  if  a  man  is  mistaken  in  a  devise, 
yet  if  a  person  is  clearly  made  out  by  averment  to  be  the 

(1)  This  case  is  taken  from  Atkyns,  the  .  cases  from  the  passage  in  Lord 
It  does  not  appear  in  Lord  Ilardmcke'^s  Coke  (Co.  Lit.  3  b.)  establishing  that 
Note-book.  a  bastard   may  take  by   purchase,  if 

(2)  And  illegitimate  children,  born  sufficiently  described,  mean  no  more 
>od  reputed  as  such,  before  the  date  of  than  he  must  make  that  out,  upon  the 
the  will,  may  take  as  a  class ^  under  will  itself,  diet,  per  Lord  Eldon^  Wil" 
the  general  description  of  children,  kinson  v.  Adam^  1  V.  &  B.  466.  See 
Melham  v.  Duke  of  Devon^  1  P.  Wms.  Vanderzeey,  Aclom^  4  Ves.  771.  CarU 
529.  Wilkinson  v.  Adam,  1  V.  &  B.  uright  v.  Vawdrf/^  5  Ves.  530.  God'- 
422.  But  a  bastard  cannot  take  as  the  frey  v.  Davis^  6  Ves.  43.  Kenebel  v. 
issue  of  a  particular  person^  until  it  Scrafton^  2East,  530.  Ilerci/  v.  Birch^  9 


acquired   the  reputation  of  being  Yes.  357.^  smd  see  Beachcroftv,  Beach^ 

the  child  of  that  person  ;  which  cannot  crafty  1  Mad.  430.  Bay  ley  v.  Snelhamy 

be  before  its  birth,  Earle  v.  JVilifony  1  S.  &  S.  78. ;   except  where  it  arises, 

17  Ves.  528.     If  the  bequest  however,  ex  necessitate,  that  the  testator  must 

bad  been  to  the  natural  child  of  which  mean  natural  children,  there  being  no 

i  particular  woman  was  enceinte,  with"  other  children,  who  could  by  possibi- 

oui  rejerence  to  any  person  as  the  fa*'  lity  answer  the  description  contained  in 

ijcr,  there  would  be  no  uncertainty  in  the  will ;  the   parent  of  such  children 

that  bequest ;  and  probably  it  would  being  dead  at  the  date  of  the  will  with- 

be  held  good,   diet,   per  Sir  William  out  ever   having   had   any    legitimate 

Graniy  ib.  532.  children,  Woodhouseke  v.  Dalrymplcj 

The  description  of  son  or  child  means  2  Mer.  Rep.  419. 
frbn& facie  legitimate  son,  &c.  and  ail 
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person  meant^  and  there  can  be  no  other  to  whom  it  may^ 
applied ;  the  devise  to  him  is  good. 

The  second  question  is^  What  interest  in  the  estate  d 
vised  James  and  Charles  Rivers  take  by  this  will  ?  TZ 
words  an  equal  share  of  my  real  estate,  must  mean  in  equa 
shares,  share  and  share  alike,  or  it  cannot  be  made  sensible. 
And  these  words  can  be  no  further  extended  than  to  the  sur- 
plus due  to  the  testator  from  that  estate  which  was  to  be 
sold,  and  will  not  reach  to  any  other  estate* 


The  BAILIFF  and  BURGESSES  of  IL-^ 
CHESTER,  JOHN  WINTER,   WIL- 
LIAM   CLEMENT,    and     THOMAS  )  Exceptants;  (1) 
LOCKYER^  Executors  of  JOHN  WIN-/ 
TER J 

and 
HENRY  BENDISHE .  Respondent. 


2  Eq.  Ca.  Ab. 
206. 

Where  a  com- 
xnission  of 
charitable  uses 
was  directed 
to  com  mis- 
missioners  to 
enquire  by 
twelve  lawful 
men  of  the 
borough  of 
II Chester f  in 
the  county  of 
Somerset^  con* 
ceming  any 
appointments 
to  or  abuses  i^ 
of  any  chari- 
ties within  the 
did   not  oblige 
the  direction  to 
was  good ;  and 
at  large. 


November  Wthy  1737. 

A  COMMISSION  issued  to  inquire  into  the  misemploymeaf 
of  several  charities  within  the  borough  of  llchester,  and 
the  commission  directed  the  commissioners  to  enquire  by 
twelve  lawful  men  of  the  said  borough  in  the  county  of 
Somerset^  or  other  lawful  means,  concerning  any  appoint- 
ments to  or  abuses  of  any  charities  within  the  said  borough; 
and  the  first  exception  to  the  commission  was,  that  h  was 
to  enquire  for  this  borough  only,  and  not  for  the  whofe 
county.  2ndly,  That  if  such  a  commission  was  proper^  yet 
the  authority  to  summon  a  jury  was  not  legal ;  but  that 
especially  since  the  4  &  5  Ann.  c.  16.,  it  should  have  been 
to  summon  a  jury  of  the  body  of  the  county. 

said  borough ;  held  that  the  commission  was  well  awarded,  for  the  statote 
the  Chancellor  to  issue  such  commission  for  entire  counties  alone.  That 
the  jury  of  the  county  instead  of  being  to  the  jury  of  the  body  of  the  conatyy 
that  they  might  inqiure  respecting  lands  lying  out  of  the  town^  in  the  comtf 


(1)  This  case  is  taken  from  Equity  Cases  Abridged.     The  note  at  the  end 
the  case  from  Lord  Ilardwicke's  Note-book. 
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Bendisue. 


j>  Chancbllor. — ^The  first  objection  is  grounded  on  Bailiff  of 
>rds  of  the  act,  43  Eliz.  c.  4.  which  says,  Inquiry  Ilchester 
«  made  by  twelve  lawful  men  of  the  county  ;  and  the 
on  supposes  tiiat  it  is  absolutely  necessary  that  every 
x>inini8sion  should  be  for  the  whole  county;  but  I 
;  no  foundation  for  it,  the  statute  does  not  fix  the  ex- 
iut  only  the  objects  of  every  such  commission.  Had 
islature  defined  the  bounds  of  those  authorities,  tiiey 
ave  pursued  the  directions  of  the  act ;  but  as  it  has 
do  not  see  any  reason  to>  find  fault  with  such  a  li- 
irommission  as  this  is.  -As  to  precedents,  there  are 
>roduced,  viz.  eight  instances  of  such  comnissions 
n  the  1st  of  Jac.  and  the  7th  of  Car.  for  separate 
and  if  the  words  of  the  act  had  been  stronger,  after 
,  series  of  precedents,  I  think  it  ought  not  now  to 
ie  a  question,  whether  those  were  called  commissions. 
s  of  precedents  against  the  plain  words  of  an  Act  of 
ment  have  made  a  law,  as  in  the  case  of  Bewdley, 
F  Ann.  which  was  a  scire  facias  to  repeal  letters  pa- 
he  venire  fa.  was  awarded  de  vidneto,  and  there  was 
bt  but  that  (it  being  a  private  suit  of  the  crown  to 
its  own  grant)  the  case  came  within  the  statute ;  and 
og  was  bound  by  the  act,  as  being  a  remedial  law. 
on  producing  precedents  in  the  Exchequer,  in  civil 
f  the  Crown,  where  the  venire  had  been  so  awarded, 
le  4th  and  5th  of  Ann.  c.  16.,  though  they  had  passed 
miio,  yet  all  the  judges  at  Serjeant's  Inn  Hall  were  of 
1,  that  such  a  series  of  precedents  had  cured  the 
e.  As  to  the  other  objection,  that  the  authority  to 
Hi  the  jury  is  too  confined,  and  should  have  been 
iie  body  of  the  county,  what  is  stud  relating  to  the 
id  5th  of  Ann.  c.  16.,  can  have  no  weight ;  that  sta- 
dneeming  issues  only  to  be  tried  in  actions  out  of 
arts  of  Record,  at  fFestminster  ;  this  is  only  an  inquest 
d  by  Act  of  Parliament,  and  what  arises  from  the  4Sd 
\z.  that  the  inquest  shall  he  by  men  of  the  county^  is 
red  by  the  commission  itself,  viz.  Twelve  men  of  the 
3rough,  in  the  county  of  S.  And  this  objection  as  well 
\  former,  is  answered  by  the  precedents  in  all  such 
1  commiissions.  But  it  is  said,  that  it  appears  by  the 
,  this  jury  which  came  out  of  the  town  hath  enquired 
lands  Ijring  out  of  the  town,  in  the  county  at  large ; 
iswer  is,  that  such  lands  concerning  such  charities 
kl  within  the  town,  and  the  jury  summoned  under 
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Bailiff  of  this  commission  might  as  well  enquire  into  lands  ou 
Ilchester  town^  as  juries  in  general  commissions  for  couni 
quire  about  lands  lying  in  different  counties  that 
nexed  to  charities  founded  within  the  limits  of  tlioi 
ties  through  which  their  commissions  extended ;  \ 
is  done  daily,  so  I  think  their  commission  is  go 
properly  executed,  and  the  exceptions  must  b 
ruled.  (1) 


(1)  The  following  Note  respecting  this  Case  appears  in  Lord  Ha 
Note-book. 

BAILIFF  and  BURGESSES  OF  ILCHESTER  and  Others   .  E^o 

and 
HENRY  BENDISHE Res 


November  %6ihy  1737. 


This  case  first  came  on  on  the  6th 
of  Julj)  1737,  upon  exceptions  to  a 
decree  of  commissioners  of  charitable 
uses,  when  a  question  having  arisen, 
whether  the  commission  had  been  pro- 
perly awarded;  it  was  adjourned  till 
the  next  term,  and  precedents  were 
ordered  to  be  produced  relating  to  the 
form  of  the  commission,  and  the  direc- 
tion from  whence  the  jury  should  come. 

[In  the  Lord  Chancellor's  Note- 
book, under  date  of  the  26th  of  No- 
vember, 1737,  is  the  following  memo- 
randum : — ] 

This  cause  coming  on  again  the  re- 
spondent produced  eight  or  nine  pre- 
cedents of  commissions  of  charitable 
uses  to  enquire  for  particular  towns  or 
boroughs  within  counties  from  the  reign 
of  Ring  Charles  First  to  King  James 
Second  inclusive,  whereby  the  commis- 
sioners were  directed  to  enquire  by  the 
oaths  of  twelve  good  and  lawful  men  of 
the  said  town  or  borough  in  the  county 
aforesaid,  and  no  precedents  were  pro- 
duced for  the  exceptants  ;  but  the  ex- 
ceptants' counsel  admitted  that  those 
were  all  the  precedents  on  record  of 
such  commissions  to  enquire  of  charita- 


ble uses  within  particular  towi 
roughs  and  not  for  counties  at 
Whereupon  I  was  of  opinion 
commission  was  well  awarded  s 
in  substance,  for  that  the  sta 
•  not  oblige  the  Chancellor  to  h 
commissions  only  for  entire  com 
words  being  in  any  part  or  pai 
kingdom;  and  though  the  w 
lating  to  the  jury  were  of  the 
that  did  not  necessarily  impoi 
body  of  the  county,  but  migbl 
strued  according  to  the  rule  of 
mon  law  as  it  then  stood,  de  i 
and  if  the  words  had  been  mpi 
yet  the  precedents  produce! 
have  made  the  law^  being  all 
cedents  in  this  case,  and  non* 
contrary.  And  for  this  I  likei 
the  cine  of  the  style  of  the  G 
sions,  in  Walesy  4  Inst.  240.. 
the  bailiff  and  burgesses  of  i 
Mich.  1 1  Ann.  B.  R.,  on  the  i 
a  venire  facias  J  and  I  overrules 
ception.  On  hearing  the  meri 
exceptions,  I  overruled  some  * 
but  allowed  most  of  them,  an( 
the  decree  of  the  coQimisaione 
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WILLIAM  WRIGHTSON  and  Others, 
Executors  and  Trustees  of  the  Will  of^  PUiintiflb;  (1) 
SIR  LAWRENCE  ANDERTON  . 

and 
Tic  ATTORNEY-GENERAL,   MARY  "j 
BLUNDELL,   the  Sister,    ROBERT 
BLUNDELL,    a  Devisee,  FRANCIS 
ANDERTON,  the  Brother  and  Heir  at  ^Defendants. 
Lew,  and  THOMAS  FORTESCUE,the 
Residuary    Legatee    of   SIR    LAW- 
RENCE ANDERTON J 


CHRISTOPHER  TILSON,  a  Purchaser 
(A  part  of  the  Estate  kwa.  SIR  LAW- 
RENCE ANDERTON     .... 

and 
AD  the  Parties  to  tiie  Ori^al  Cause 

r 

IHOMAS  FORTESCUE    •    .     .    . 

I  and 

|UI  the  Parties  to  the  Original  Cause,  andj 

^  CHRISTOPHER  TILSON  .     .     . 


Plaintiff; 


Defendants. 
Plaintiff; 

Defendants. 


December  Sih^  1737. 

IcAWRBNCB   Anderton,  by  hig  will,  bearing  date  the  SttL^Anderton 
of  December,  1723,  devised  his  real  anci  personal  estate  into^contn!^ 
lus  trustees,  upon  trust  to  raise  money  by  sale  or  mort-  for  the  sale  of 
to  pay  and  perform  all  his  debts  and  contracts  by  estates,  by  will 
then  or  thereafter  to  be  entered  into,  contracted,  or  devises  his  real 

^  ^  and  personal 

to  trostees  to  raise  money  by  sale  or  mortgage,  to  pay  and  perform  his  debts  and  contracts; 
by  a  co^cil,  directs  his  trustees,  after  payment  of  his  debts  and  legacies,  to  settle  the 
estate  upon  the  children  of  his  brother  Francis  Andertony  and  their  issue,  and  by  a 
oodidl,  he  gives  his  personal  estate  to  Tkomat  Fortescue,  and  directs  that  his  debts, 
l«  and  funeral  expences,  shall  be  paid  out  of  the  money  to  be  raised  by  the  mortgage 
iide  of  his  real  estate ;  Francis  Anderton,  who  was  his  heir,  had  been  attainted  of  high 
I,  aid  was  unmarried ;  held,  that  the  Crown,  subject  to  the  payment  of  the  interest  of 
ly  was  entitled  to  the  rents  and  profits  of  the  densed  estate,  until  a  son  of  F^raneis 
I  shall  come  in  eu^;  and  that  the  personal  estate  bequeathed  to  Thonuu  Fortescue 
f4Kaapt  ficom  the  payment  of  debts  and  legacies ;  and  that  Thomas  Fortesctte  had  a  right  to 
vpon  the  execution  of  the  contract,  though  the  purchaser  and  trustees  had  agreed  to 
it,  subject  however  to  the  contract  being  set  aside,  if  it  should  turn  out  that  a 
»le  part  of  the  estate  were  leasehold,  or  creditors  being  concerned,  if  it  should  turn 
i^on  inquiry  that  the  consideration  was  very  inadequate. 


'  fl)  The  statemeat  of  this  case  is  taken  from  Ijord  Hardwicke's  Note-booky 
be  hngoage  of  the  judgment  from  Mr.  Forrester's  manuscript. 
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Wrights  ON  made;  and  after  giving  some  legacies^  he  willed  that  Ufl 

V*  trustees,  after  payment  of  his  debts,  and  performance  of 

Attorney-  contracts,  should  pay  such  other  legacies  as  he  shodd 
codicil  or  other  deed  direct,  and  the  residue  of  his  real 
personal  estate,  he  devised  and  bequ^thed  to  his  eaid 
and  their  heirs  and  assigns  for  ever,  to  be  divided 
them  in  four  equal  partsj  and  na  benefit  of  survivoi 
be  taken  by  either  of  them. 

By  a  codicil  dated  18th  of  January,  1723,  after 
the  devise  to  the  trustees,  and  after  his  giving  them  U 
each,  after  payment  of  his  debts  and  legacies,  he 
his  trustees  to  settle  his  whole  estate  upon  the  chil< 
his  brother  Francis  ^ftcfer^on,  .andtheir  issue,  and  in 
thereof,  upon  Robert  Blundell^  the  son.  of  his  niece^  anil 
issue-male,  and  in  default  thereof,  upon  any  male  u 
his  said  niece,  and  he  desired  that  the  executors  before' 
making  any  settlement,  should  pay  certain  legacies 
mentioned,  to  be  paid  one  year  after  his^ecease. 

By  another  codicil  dated  the  3rd  of  September,  1' 
gave  his.  personal  estate  to  the  plaintiff,  Thomas  Fori 
and  directed  that  his  debts;  legacies,  and  fVmeral 
should  be  paid  out  of  the  money  to  be  raised  out  of 
mortgage  and  sale  of  his  real  estate. 

By  articlcQ  of  agreement  dated  the  8th'  of  June^  VJ^ 
which  were  executed  by  the  parties,  after  reciting  that 
lands  were  of  the  annual  value  of  230/.,  Sir  Zjowremos 
derton  covenanted  with  the  plaintiff  7\'&oii,  that  ]ie 
before  the  25th  March  then  next,  convey  and  assure 
plaintiff  and  his  heirs,  the  manor  of  Lestochy  fcee  from  i] 
brances,  except  leases  of  tenants,  and  plaintiff  covei 
^  pay  Sir  L,  Anderton,  his  heirs  and  assigns,  4,600/.  at  the^ 

of  executing  the  conveyances.  Before  the  execution  of  i 
tides,  a  memorandum  was  made  in  the  words  follow 
all  the  timber,  except  what  shall  be  necessary  for 
botes  and  repairs,  to  be  valued  by  two  indifferent 
which  is  to  be  paid  for  over  and  above  the  purchase-] 
and  in  case  the  estate  shall  appear  to  be  of  a  greater 
value  than  2301. per  ann,,  then  either  party  is  to  make 
ances  for  the  same  in  proportion  to  the  sum  above  ment 

The  testator  died  on  the  4th  of  October,  1724, 
purchase  was  completed;  his  heir  at  law,  JFirancis 
had  been  att^ted  of  high  treason,  and  was 
:  .  Thomas  Forl€scue,^lm  residuary  legatee,  was  a 
the  amount  of  200/. 
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Triginal  bill  prayed  the  execution  of  the  trusts  of  the  Wrightson 

lill  by  TUson^  prayed  a  specific  performance  of  the     (jI^^rfL ' 

;,  and  certain  allowances  on  account  of  part  of  the 

9  being  leasehold^  and  of  incumbrances  affecting  it  y 

ing  at  the  hearing,  proposed  to  abandon  the  contract 

eing  repaid  his  purchase-money,  ivith  interest,  the 

1  was  accepted  by  the  trustees,  who  had  resisted  the 

e,  on  the  ground  of  inadequacy  of  price. 

till  by  Fortescue  prayed  an  account  of  the  personal 

hat  the  debts  and  legacies  might  be  psdd  out  of  the 

kte,  and  that  the  contract  with  Tilson  might  be  car- 

)  effect,  and  that  the  purchase-money  might  be  con- 

^  part  of  the  personal  estate. 

Hamilton  was  counsel  for  the  plaintiffs  in  the  original 

Mr.  MiUsj  for  Mr.  Tilson.  Mr.  fFilbraftam,  for 
rtescue.    Mr.   Chute,  and  Mr.  Fazakerley,  for  the 

of  the  real  estate,  and  Mr.  Attorney  -  General,  for 
wn. 

questions  were, — Ifit,  Whether  Fortescue  was  enti- 
:he  M^hole  personal  estate,  and  the  debts,  &c.  to  be 
;  of  the  real  estate. 

Whether  Tilson's  purchase-money  was  to  be  con- 
as  part  of  the  personal  estate,  and  go  to  Fortescue, 

applied  in  part  payment  of  the  debts. 

Whether  Fortescue  had  a  right  to  insist  upon  the 
b  being  carried  into  execution,  fQthough  the  purchaser 
stees  agreed  to  abandon  it. 

,  Whether  the  Crown  was  entitled  to  the  rents  and 
until  a  son  of  Francis  Anderton  should  come  in  esse, 

of  the  estate  undisposed  of  by  the  will,  such  son 
yj  way  of  executory  devise,  or  the  trustees  imder  the 

0  them  for  payment  of  debts. 

,  Whether  Fortescue,  the  residuary  legatee  of  the 

Ity  could  insist  upon  payment  out  of  the  real  estate 

ebt  due  to  him.  « 

lew  that  the  residuary  bequest  was  to  be  considered 

tbfaction  of  the  debt,  BUmdy  v.  JFidmore,  2  Vem. 

niih  y.  Duffield,  2  Vem.  177 y  258.  lAngen  v.  Souray, 

i  Ch.  400.    Ijechmere  v.  Lechmere,  Ca.  temp.  Talb. 

09tp  V.  Kemp,  2  Ch.  Ca.  63.,  were  cited. 

>  Chancbllor. — I  think  it  is  phdn  that  the  testator  Dec.  15, 1737. 

1  this  as  a  specific  bequest  of  his  personal  estate.  He 
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Wrightson  T^^  cbarged  aU  his  debts  upon  his  reid  estate,  and  has  creates 

V.  a  trust  for  that  purpose. 

Attorney-  ^g  ^  ^^  second  question,  In  many  cases  where  a  msi 
by  his  will  directs  a  thing  to  be  done,  and  afterwards  doa 
it  himself  in  his  lifetii;ne,  it  shall  in  equity  be  considered  u 
a  satisfaction,  as  where  a  legacy  is  given  for  a  portioe, 
JLechmere  v.  Lechmere,  Ca.  temp.  Talb.  92. ;  but  it  is  in- 
necessary  for  me  to  decide  this  point  in  the  presentdse^ 
until  it  be  ascertained  whether  these  articles  are  to  be  on 
ried  into  execution  or  not,  and  this  depends  upon  the  M 
question.  As  to  which,  as  these  articles  affect  the  interal 
of  a  third  person,  the  devisee  of  the  personal  estate,  1  a 
of  opinion  that  the  agreement  between  the  trustees  and  tin 
vendee  to  waive  them,  cannot  affect  him.  But  objectiooi 
have  been  made  to  the  articles  themselves.  It  has  been 
urged,  that  there  is  no  counterpart,  and  that  the  date  a 
written  upon  an  erasure ;  but  I  do  not  think  that  these  ob* 
jections  are  of  sufficient  weight,  as  it  is  clearly  proved  tlol 
these  articles  were  executed  by  the  testator.  It  has  beol 
objected,  that  the  consideration  is  very  inadequate,  and  tW 
twenty  years  purchase  only  is  given  for  this  estate.  In  tU 
respect  the  present  case  resembles  that  of  the  Duke  m 
fFharton,  in  which  articles  were  set  aside  by  the  MomUt 
of  the  RoUsy  on  behalf  of  the  creditors  of  the  Duke  d 
WhartovCs  estate,  although  the  Duke  submitted  to  exeodM 
them.  The  same  reason  applies  in  this  case ;  I  will,  there- 
fore, direct  an  enquiry  into  the  consideration.  It  appen 
too,  that  of  this  estate,  which  was  sold  as  fee  simple,  a  ptt( 
is  in  fact  leasehold,  and  the  purchaser  does  not  insist  upoi 
going  on.  If  the  leasehold  is  considerable,  it  will  make  H 
alteration,  and  wiH  be  a  reason  for  setting  aside  the  pitt^ 
thase ;  these  points  mudt,  therefore,  be  enquired  into. 

As  to  the  fourth  question,  the  Crown  must  be  consideid 
in  the  same  light  with  the  hdr  at  law.  TTie  money  is* 
rected  to  be  raised  by  sale  or  mortgage  expressly,  and  tA 
by  perception  of  the  profits,  and  the  trustees  are  direc^ 
to  contey  to  the  firet  son,  after  the  debts  are  paid.  Thelft- 
terest  of  the  debts  must,  therefore,  be  charged  on  the  Crdwili 
which  will  be  entitled  to  the  overplus  profits.  The  prind^ 
must  be  charged  on  the  devisee's  interest,  when  he  comii 
tit  e$$e. 

As  to  the  last  question,  the  consideration  of  it  must  be 
reserved  until  after  the  accounts  have  been  taken. 
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Bj  die  decree,  it  was  declared  that  Thomas  Fortescue  was  Wrightson 
entitled  to  the  personal  estate  of  the  said  testator.  Sir  Law^  v. 

fence  Andertcn  as  a  specific  legacy,  exempt  from  the  pay-  Attorney- 
ment  of  his  debts,  fbneral  expences,  and  legacies ;  and  after 
fedtiiig  that  the  articles  had  at  the  hearing  been  waived  by 
fte  rendee  and  trustees,  but  were  insisted  upon  by  Mr. 
Fortescue,  in  order  to  increase  the  personal  estate,  the 
Afaster  was  directed  to  enquire  whether  the  articles  were 
fldrly  entered  into,  and  whether  the  consideration  was  ade- 
^te,  and  what  part  of  the  estate  was  leasehold,  and  what 
^■it  of  the  consideration-money  was  psdd  or  satisfied  by  the 
idd  Mr.  TUson,  and  aU  directions  as  to  the  execution  of  the 
eontract,  and  the  application  of  the  purchase-money,  in  case 
the  same  should  be  carried  into  execution,  were  reserved. 

The  Crown  was  declared  to  be  entitled  to  all  profits  of  the 
estate  above  the  interest  of  the  debts,  until  the  defendant 
Rands  Andertoriy  who  was  attainted  of  high  treason,  should 
bave  a  son  bom,  or  should  die,  and  it  being  uncertain  whe- 
Sier  there  would  be  occasion  for  the  mortgage  or  sale  of  the 
state,  his  Lordship  reserved  the  consideration  of  that  mat- 
ter until  the  Master  had  made  his  report  of  the  debts  and 
l^acies,  and  touching  the  said  contract  with  Mr.  Tilson. 

The  consideration  was  reserved,  whether  in  case  the  per- 
Kmal  estate  given  to  Fortescue  as  a  specific  legacy,  should 
Ml  an  accoimt  taken,  appear  to  be  equal  in  value  to  or  more 
Jban  the  debts  due  to  him,  the  same  ought  to  be  deemed  a 
ntisfeurtion  of  such  debts.  (1) 

(1)  Reg.  Lib.  B.  1737.  fol.  367. 


HIGHMORE  V.  MOLLOY.  (1) 


December  llthj  1737.  ,  .^,   ^nc 

.  .  '1  Atk.  206. 

Imuo  Chancellor. — I  am  inclined  to  think  a  pawnbroker  Pawnbrokers 
^Vitfain  the  several  statutes  concerning  bankrupts,  and  espe-  tutesofbank- 
iy  within  the  general  words  of  the  39th  clause  of  the  5th  *^P^»»  *«^. 

•   ■  *'  J     1      seem  parti- 

Gco.  2.,  the  words  of  which  are,  "  Whereas  persons  deal-  cuiarly  in- 

cladea  in  tbe 
word  brokers,  in  the  39th  section  of  the  5th  of  Geo.  2.    Though  a  man  be  a  public 
^ r,  as  an  ezcisenian,  yet  if  he  wiU  trade,  he  makes  himself  subject  to  the  statutes  of  bank- 


See  Green's  Spir.  of  the  Bankrupt  Laws,  4th  Ed.  5. 


(1)  This  case  is  taken  from  Atkins.    It  is  not  to  be  foand  in  Lord  Hard" 
wUkes  Note-book. 
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HiGHlfORE 

V. 

MOLLOT. 


(( 


u 


ing  as  bankers,  brokers,  and  factors,  are  frequeni 

trusted  with  great  sums  of  money,  and  with  good 
^^  effects  of  very  great  value  belonging  to  other  perse 
^^  IS  hereby  further  enacted,  that  such  bankers,  broken 
^^  factors  shall  be,  and  hereby  are  declared  to  be  subje 
^^  liable  to  this,  and  other  the  statutes  made  conc< 
*^  bankrupts." 

For  though  pawnbrokers  are  not  expressly  named,  y 
general  word  brokers  is  the  genus,  and  sJl  other  kii 
brokers  the  species. 

His  Lordship  said  in  the  same  case,  though  a  mai 
public  officer,  as  an  exciseman,  &c.  yet,  if  he  will  trai 
makes  himself  subject  to  the  statutes  of  bankrupts. 


NICHOLLS  t;.  NICHOLLS.  (1) 


Dec.  11 M,  1737. 

1  Atk.  409.  Though  a  man  is  arrested 'by  due  process  at  law,  if  a  ' 

Though  a  man  use  is  made  of  it  against  the  person  under  such  arre 

duc'proccss/  obliging  him  to  execute  a  conveyance,  which  was 

yet  if  a  wrong  under  consideration  before,  this  Court  will  construe 

use  18  made  of     .  i        i«  •      < 

itagunsthim    duress,  and  relieve  against  a  conveyance  executed 
bjr  obliging       g^jj^  circumstances. 

him  to  execute 

m  conveyance  while  under  arrest,  this  Court  will  relieve.  (2) 


(1)  It  appears  from  Lord  Hard* 
mcke's  Note*book,  that  in  this  case 
there  was  strong  evidence  of  fraud  and 
actual  duress.  The  estate  was  ex- 
pressed to  be  conveyed  in  consideration 
of  the  party  conveying  being  discharged 
from  the  debt  for  which  he  had  been 
arrested,  and  certain  other  debts,  and 
being  furnished  for  the  remainder  of 
his  life  with  meat,  washing,  lodging, 


&c.  By  the  decree  it  was  d€ 
that  the  conveyance  had  been  oh 
by  fraud  and  imposition*  Reg.  I 
1737.  fo.  508. 

(2)  See  2  RoU.  Abr.  687.  J 
V.  Hintoriy  2  Ves.  635.  Wilkh 
Stafford^  1  Ves.  jun.  42.  Knii 
Norton^  3  Leon.  239.  Roy  ▼•  D 
Beaufort y  2  Atk.  193. 
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GOODEREt;.LAKE.(l) 


Dec.  15/*,  1737. 

RB  an  original  note  of  hand  is  lost^  and  a  copy  of  it  is     i  Atk.446. 
d  in  evidence  to  serve  any  particular  purpose  in  a  cause,  Where  an  ori- 
nust  shew  sufficient  probability  to  satisfy  the  Court  lost,  and  a 
he  original  note  was  genuine,  before  you  will  be  allowed  o^c^edVa  ^vi- 

d  the  copy.  dencc,  you 

must  shew  the 
original  note  was  genuine,  before  you  will  be  allowed  to  read  the  copy. 

This  case  is  taken  from  Atkyns.  jection  was  to  the  proof  of  the  Note, 

?s  not  appear  from  Lord  Hard-'  but  it  appears  by  the  Register's  Book 

s  Note  of  this  case,  which  came  that  the  copy  of  the  Note  was  admitted 

the    Court    upon    exceptions  in  evidence.  Reg.  Lib.  A.  1737.  fo.  276. 

Master*s  Report,  what  the  ob- 


PHILLIPS  V.  PHILLIPS.  (1) 


At  the  Third  Seal  before  Christmasy  1737. 

action  at  law  upon  the  Bribery  Act  for  a  penalty  of  An  original  al- 

the  defendant  had  been  found  guilty,  and  judgment  had  £7d  afttr  a 

given  for  the  plaintiff.    The  defendant  having  brought  J^^»  °ht*™' 

;  of  error,  the  plidntiff  applied  to  the  Court  for  an  ori-  verse  a  judg- 

to  warrant  the  judgment.  "^^^  ',"^*.^„ 

this  application  it  was  objected  that  the  party  came  The  time  Umit- 
,  '^  ,, .  ..  1   A  X  ^      !.•  i_  •    ^  *»y  *^«  "ta- 

le ;  that  this  was  an  action  on  a  penal  statute  which  is  tute  for  ^ring- 

kronred  even  in  courts  of  law :    that  the  statute  of  )?^  •  °*f  •<^" 

*^*'*^  7  ^,QQ  haying 

If  does  not  extend  to  actions  of  this  nature,  although  elapsed.  (2) 
ledies  defects  in  civil  suits ;    this  Court  ought   not, 
ore,  to  remedy  that  which   the  legislature  intended 
I  continue  to  be  error. 


The  report  of  this  case  is  taken     Burnham^  3  Lev.  347. ;  and  see  Anon. 
fr.  Forrtf#/^«  Manuscript.  1    P.  Wins.   411.;    and  Anon.  3  P. 

5o  Beachcrqfi  ▼.  the  Hundred  of    Wms.  314. 

o  ■ 
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The  Lord  Chancellor  granted  the  motion,  saying  i 
discretionary  in  the  Court;  that  though  this  was  an  acti 
a  penal  statute,  yet  that  was  no  reason  why  the  Court  s 
not  assist  it  after  the  defendant  had  been  found  guilty. 

That  courts  of  law  were  in  the  habit  of  assisting 
prosecutions  by  their  discretionary  powers  in  the  ca< 
amendments. 

That  the  statute  having  appointed  prosecutions 
commenced  within  two  years  of  the  offence,  and  that 
being  elapsed,  the  efiect  of  denying  this  motion  would 
grant  an  indemnity  to  the  crime. 

That  the  revenue  of  the  Crown  in  this  case  coul 
stand  in  competition  with  the  impunity  of  an  offence  o 
nature. 


BRIDGE  V.  JOHNSON.  (1) 


Dec.  I7ihj  1737. 

fAbmof  re-     This  bill  was  brought  to  be  relieved  against  an  imp 

'"^  biTuntii^  '^  *®  ^®  ^^  ^  ^^  estate.  The  defendant  pleaded  th 
the  decree  it  ceedings  and  decree  in  a  former  suit,  in  which  the 
p«uchU9^ed  transaction  had  been  in  question,  but  the  decree  hi 
andenroUed;  been  signed  and  enrolled.  The  present  bill  alleged 
bound  tongn   new  circumstances,  which  were  not  denied  by  the  defen 

and  enrol  a  de-  answer. 


cree 


asainst 
te&forl 


Umseu  for  the  porpoie  of  bringing  a  bill  of  reidew»  but  he  may  bring  a  bill  in  the  nil 
nipplemental  bill>  and  have  the  former  cause  re-heard  at  the  same  time.  (2) 

To  the  above  statement  of  the  case,  the  Lord  Cha 
has  subjoined  the  following  memorandum  in  his  Note- 

I  thought  the  plaintiff  could  not  bring  a  bill  of  revk 
former  decree  not  being  signed  and  enrolled,  and  that 
hard  to  put  him  to  sign  and  enrol  a  decree  against  h 
That  this  biO  was  to  be  considered  as  in  the  nature  of 
plemental  bill,  and  the  plaintiff  might  apply  to  have  the 
cause  re-heard  at  the  time  of  hearing  this  new  cauf 
have  complete  directions  in  both. 


(1)  This  case  is  taken  from  Lord 
Hardmcke*$  Note-book. 


(2)  So  Siandish  v.  Radbg^ 
177. 
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llMiefare  ordered  that  the   plea  should  stand   for   an  Bridge 
mswer^  with  liberty  to  except^  saving  the  benefit  to  the  ^« 

nrin;  of  the  cause.    Reg.  Lib.  A.  1737- fo.  lOO,  Johnsoh. 


HILL  v.  TURNER.  (1) 


Dec.  20/A,  17S7. 

[IS  was  a  petition  by  the  mother  of  the  infant  for  a  prohi-  J^    *  '      ' 

km  or  an  order  to  restrain  proceedings  in  the  Ecclesi-  court  cannot 

ical  Court  in  a  cause  for  restitution  of  conjugal  rights  ^rohiblt  the 

dnst  an  infant^  married  without  the  leave  of  the  Court.  Ecclesiastical 

Court,  yet  it 
restrain  a  person  who  has  married  clandestinely  a  ward  of  this  Court  from  proceeding 
in  excommunication  against  the  guardian  and  against  the  infant^  either  for  restitution  of 
|o|pd  rights  or  alimony. 

By  a  decree  of  February  1732,  in  the  cause  in  which  the 
ant  was  plaintiff,  by  Mary  Stuart^  his  mother  and  next 
sad,  it  was  referred  to  the  Master  to  take  an  account  of 
\  plaintiff's  real  estate,  and  to  state  what  was  proper  to  be 
3wed  for  his  maintenance  and  education. 
On  the  20th  July  1733,  the  Master  made  his  report,  certi- 
Dg  that  the  plaintiff  was  about  fourteen  years  of  age,  and 
It  100/.  a-year  for  the  time  to  come  was  a  proper  allowance. 
In  October  1735,  when  the  plaintiff  was  about  seventeen 
m  of  age^  and  a  ward  of  this  Court,  he  was  seduced  by 
wok  Knotty  Mary  Knotty  Penelope  Knotty  and  Martha 
few,  to  marry  Mary  Knott.  He  was  taken  by  them  to  an 
hbonse  in  the  liberty  of 'the  Fleets  and  persuaded  by  them 
diink  tiU  he  was  intoxicated,  and  then  was  married  to  Mary 
koH  clandestinely,  and  without  the  le^ve  of  the  Court. 
On  die  6th  November  1735,  it  was  ordered  by  the  Court, 
htfary  Knotty  her  sister,  and  Martha  Dean  should  stand 
imitted  to  the  prison  of  the  Fleet  for  their  contempt. 
Iby Knott  continued  in  the  prison  of  the  Fleet  a  considerable 
ity  and  was  only  discharged  on  payment  of  costs.  On  the 
kof  March  following,  an  order  was  made  on  the  Master's 
bfff^  for  placing  out  the  infant  as  an  apprentice  to  a  mer- 


l)  The  statement  of  this  case,  and    The  judgment  (which  agrees  with  the 
ugmmentB   of   coansei  are  taken    decree  entered  in  Lord  Hardwiche^s 
Jjmd   JUardzricke^i  Note-book.    Note-book)  from  Aikyns. 
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Hill        chant  in  Holland,  and  for  the  payment  of  25(W.  for  that 


V. 


Tdrner      Purpose. 

The  wife  instituted  a  suit  in  the  Ecclesiastical  Court  fori 

restitution  of  conjugal  rights,  or  for  alimony.  The  petitioner 

was  appointed  his  curator,  and  guardian,  and  pleaded  tlirt 

the  infant  was  under  the  care  of  the  Court  of  Chanoerfi 

that  Mary,  the  pretended  wife,  had  been  committed  for  tlul 

clandestine  marriage,  that  the  Court  had  allowed  the  infuil, 

a  certain  maintenance,  and  ordered  him  to  be  placed  out  nfj 

an  apprentice  in  Holland^  that  he  had  no  place  of 

of  his  own,  and  no  substance  wherewith  to  maintain  his 

till  of  age,  and  that  he  was  maintained  out  of  the  all< 

paid  to  his  mother  by  order  of  this  Court,  and  which 

not  be  applied  to  any  other  use.    On  the  27th  April  1' 

the  Judge  of  the  Spiritual  Court  admitted  an  allegation  as^ld 

faculties  on  behalf  of  Mary  Hill,  setting  forth,  that 

infant,  her  husband,  was  possessed  of  several  real  estateoTi 

the  value  of  226/.  per  annum  at  present,  and  when  the  h 

in  being  drop,  near  600/.  a-year ;   and  was  entitled  to 

Bonal  estate  of  near  2,000/.    The  minor  and  guardian 

decreed  to  be  cited  to  viive  in  their  answers  to  the  said 

gations,  and  also  to  the  said  libel  upon  oath.     And 

Judge  allotted  10/.  to  the  said  Mary  Hill  on  account 

alimony  and  expencci?,  and  decreed  a  monition  against  Ma 

Stuart  the  guardian  for  payment,  and  also  a  monition 

the  minor  to  take  his  wife  home. 

On  the  12th  of  July  following,  a  decree  of  excommuni< 

passed  against  the  infant  for  not  taking  home  his  wife, 

against  tl^e  guardian  for  not  paying  the  10/.  for  alimony 

cxpences,  and  the  Judge  allotted  15/.  for  further  alimony 

expences,  and  decreed  a  monition  against  Mary  Stuart 

payment ;  that  Mary  Stuart  and  the  infant  plaintiff  both] 

sented  petitions  praying  a  prohibition,  or  an  order  to  rei 

the  proceedings  of  die  Eccleaiastical  Court  under  this  di 

and  the  excommunication  against  Mary  Stuart  and  the 

fant  plaintiff. 

Mr.  Fazakerley  in  support  of  the  petition. 

The  general  care  of  this  infant  is  under  the  direcUon 

the  Court ;  nothing  is  allowed  to  be  paid  but  what  is  m 

sary  for  his  maintenance  and  education.     If  the  gox 

were  to  pay  anything  for  alimony,  it  would  be  a  misap] 

tion  of  the  infant's  money  contrary  to  the  order  of  the 

She  is  only  in  the  nature  of  a  receiver ;    besides  the 

feme-covert,  and  cannot  pay  unless  her  husband  pleases. 


CASES  IN  CHANCERY.  I97 

Doctor  Lee  and  Mr.  Clarice  for  the  wife,  Mary  Hill.  Hill 

Tbejr  might  have  given  in  an  allegation  of  reasons  why  *'• 

fle  husband  should  not  be  decreed  to  receive  his  wife,  and      Turner. 
leitore  the  conjugal  rights.    There  was  no  such  allegation, 
hit  only  that  he  was  a  minor.     In  Ecclesiastical  cases,  there 
ii  no  distinction  between  majors  and  minors.    It  is  said  that 
b  is  ft  minor  and  a  ward  of  this  Court ;   but  notwitlTstand- 
mg  tihat  the  marriage  is  good,  Mrs.  Hill  is  his  wife,  and  en- 
titled to  maintenance.     It  is  said  that  he  is  an  apprentice  in 
JSUkmdy  and  that  he  cannot  take  his  wife  home ;  but  he  was 
lent  to  Holland  only  to  deprive  her  of  the  benefit  of  her 
■arriage.  The  rule  of  the  Ecclesiastical  Courts  as  to  alimony 
ii^  that  after  issue  joined  it  is  granted  from  the  time  of  the 
mdpt  of  the  citation.    The  mother  and  guardian  in  the 
CDuideration  of  the  Ecclesiastical  Court  stands  in  the  place 
rfthe  infant,  and  a  feme- covert  is  in  the  same  state  as  af^me 
bole*    There  is  no  order  for  the  guardian  to  pay  any  money 
pBt  of  her  own  pocket,  but  the  Court  took  only  that  which 
pns  allowed,  for  the  maintenance  of  the  wiiPe  is  the  same  as 
muntenance  of  the  husband.    The  wife  could  not  apply 
thi»  Court.    The  Ecclesiastical  Court  alone  could  afford 
redress.     To  grant  a  prohibition  in  this  case  will  be  to 
Ive  the  marriage,  or  at  least  to  suspend  it  till  the  infant 
of  age. 
Lord  Chancbllob. — I  have  no  doubt  at  all  as  to  the  pro-  Dec.  20,  1737. 
of  applying  to  this  Court ;  but  the  misfortune  is,  the 
t  of  a  sufficient  law  to  restrain  such  cl^destine  mar- 
,  which  are  not  only  introductive  of  great  mischiefs, 
put  Courts  of  judicature  under  great  difficulties ;  but, 
ithstanding  this  defect  in  the  law,  it  is  incumbent  on 
Court  to  prevent,  as  far  as  they  can,  persons  from  pro- 
themselves  by  such  infamous  methods. 
Notwithstanding  the  wife  may  have  been  discharged  from 
order  of  commitment,  yet,  till  she  has  paid  the  costs  of 
Court  for  the  contempt,  she  is  still  under  the  authority 
jurisdiction  of  this  Court,  though  she  goes  at  large. 
I  cannot  reverse  the  sentence  which  has  been  pronounced  The  wntence 
the  Ecclesiastical  Court,  that  can  be  only  done  by  appeal  giasticai  Court 
the  proper  Judges,  for  it  cannot  be  reversed  in  a  sum-  cannot  be  rc- 
way ;  nor  can  I,  upon  a  petition,  grant  a  prohibition  summary  way, 
Ae  Ecclesiastical  Court,  for  that  can  only  be  upon  shew-  oniV^io"ifro[w 
thevhave  no  jurisdiction,  which  must  be  done  by  motion,  Judges;  nor 

•      .J         ,,  .  -         ^  can  a  proUibi- 

ft  pioper  suggestion :  besides,  there  is  no  colour  to  say  tion  to  that 

Court  be 
granted  upon  a  petition ;  by  motion  and  a  proper  buggcstiou  it  may 
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Hill        the  Ecclesiastical  Courts  want  jurisdiction^  for  the  ai 

^*  they  exercise  in  matrimonial  cases  b  the  general  law 

Tu&KEK.     loj^^^  and  extends  to  persons  not  only  of  full  age,  but 

provided  they  are  old  enough  to  contract  matrimony* 

An  injunction        ]3^j;  t^g  question  will  be,  whether  this  is  not  a  pc 

does  not  deny,  ^      ,  a.  j  ^        •  ^u 

but  admits  the  case,  and  SO  Circumstanced  as  to  give  me  an  autn 
th^ourt  Sf"^  restrain  the  person,  without  meddling  with  the  juii 
common  law;  of  the  Ecclesiastlcal  Courts.  For  an  injunction 
on  whic^t^^-  awarded,  does  not  deny,  but  admits  the  jurisdictioi] 
th^  "'  *^ak-  ^^"^  ^^  common  law ;  and  the  ground  upon  whidi  i 
ing  use  of  their  is,  that  they  are  making  use  of  their  jurisdiction  con 
conteary^to  equity  and  conscience.  The  same  with  regard  to  th< 
eauity.   So       siastical  Courts.  in  case  of  a  legacy  left  in  trust,  wl 

whereatmstee   ^__    ^      .         •       r  ^  •   T    iT •  i.      j      ai, 

is  suing  in  the  trustee  IS  sumg  for  payment  mto  his  own  hands,  tii 
Cowrt  for '*iS-  ^^^  restrain  him,  out  of  regard  to  the  interest  of  th 
ment  of  cestui  qtAc  trtist ;  and  will  do  it  likewise  in  the  case  of  a 
Swyinto'hu  dcvised  to  a  daughter  upon  marriage,  where  the  hu 
own  hands;  or  suing  for  it  before  he  has  made  an  adequate  settlex 

m  the  case  of  a  ^ 

portion,  where  the  husband  is  suing  for  it  there,  before  a  settlement  made ;  this  < 

upon  the  same  grounds,  restrain  them  from  proceeding. 

It  is  upon  this  footing  I  shall  proceed,  for  if  I  wa 

restrain  the  wife,  all  the  care  the  Court  has  exercis 

regard  to  the  estate  and  person  of  the  infant,  would 

and  useless.     It  has  been  rightly  said,  that  this  Cc 

not  only  take  care  of  the  infant's  maintenance  and  ed 

but  that  he  does  not  marry  likewise  to  his  dispara^ 

and  though  there  is  no  particular  order  to  restnun, 

marriage  is  a  contempt  of  the  Court. 

The  power  of        This  Court  hath  the  care  and  ordering  of  infai 

infimts'resui^-'  though  by  act  of  parliament  the  Court  of  Wards  had 

them^^^u       ^^^  power  over  them  and  lunatics,  yet  in  evei 

upon  the  disso-  respect,  the  law  as  to  infants  continued  as  before 

Coirtofwi^ds  ^^  statute  of  12  Car.  2.  c.  24.  has  dissolved  the  < 

jnd  Liyeries      Wards  and  Liveries,  the  power  of  this  Court  over  ii 

2.  c.  24.        *   resulted  back  to  them  again.    The  law  of  England  is 

able  to  infants ;  no  decree  shall  be  had  against  the 
but  what  they  may  shew  cause  against  when  they 
age.    This  Court  will  make  strangers  accountable  to 
in  case  they  take  upon  them  to  receive  the  profits 
estates ;  this  Court  can  also  ascertain  the  quantu 
infant's  maintenance,  and  to  whom  it  shall  be  paid, 
is  conclusive  to  all  parties. 


(1)  See  Anon,  post,  and  1  Atk.  491. 
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The  allegation  of  faculties  is  a  term  in  the  Ecclesiastical        Hill 

Court,  in  regard  to  the  ability  of  an  infant  to'  allow  alimony^  v. 

ttid  is  accoiding  to  the  quality  of  the  person,  and  the  quan-      Turner. 

%  of  the  maintenance  5  it  is  this  makes  them  Judges  of  the 
ipplicalion  of  the  maintenance,  and  encroaches  upon  the 
joriidiction  of  this  Court.  And  for  whom  have  they  now 
istoposed  ?  for  the  benefit  of  a  wife^  who  has  in  a  scan- 
lUoos  manner  inveigled  an  infant,  and  stolen  him  away  from 
ikifl  Court ;  but  though  I  cannot  upon  a  petition  prohibit 
be  Ecclesiastical  Court,  yet  I  will  restrain  the  wife  from 
proceeding  either  upon  the  excommuidcation  pronounced 
ipin0t  the  infant,  or  upon  the  excommunication  against  the 
■oQier,  the  guardian  of  the  infant;  for  as  there  is  a  certain 
■m  allotted  for  his  maintenance,  the  guardian  is  to  be  con- 
ifaed  as  very  little  more  than  the  hand  of  this  Court ;  for 
Idle  guardian  applies  it  to  other  purposes,  it  is  a  misappli- 
■tion^  and  she  would  be  liable  to  the  censure  of  the  Court. 

Suppose  this  woman  had  even  married  the  infant  in  a  fair  Though  award 
fay,  and  with  the  consent  and  approbation  of  friends,  still  niamed  with 
hat  ought  to  have  been  an  application  to  this  Court  for  an  Jc  conaent  of 

-       .  ,  » ,  «  ,    .  his  friends,  vet 

■crease  of  maintenance ;  and  I  have  known  such  mstances :  there  must  be 
fpd  it  is  highly  improper  to  institute  a  suit  in  the  Ecclesias-  here^for  u^CI^ 

kd  Court  for  that  purpose.  crease  of  nudn- 

Ifis  liordi^p  ordered,  that  Mary  Hitl,  who  seduced  the 

it  by  ill  practices  to  marry  her,  whilst  he  was  under  the 

of  this  Court,  in  contempt  of  the  Court,  should  be 

from  proceeding  in  the  Ecclesiastical  Court  for 

Lent  of  alimony  against  the  guardian,  and  from  pro- 

therein  against  the  infant,  for  restitution  of  conjugal 

and  for  alimony,  or  either  of  the  said  causes,  till  tiie    . 

order  of  this  Court  to  the  contrary. 

And  on  motion  or  other  application  to  be  made  to  that  Court 

behalf  of  the  infant  plaintiff,  and  the  said  JUary  Stewart 

guardian^  or  either  of  them,  to  absolve  them,  or  either  of 

from  the  sentence  or  sentences  of  excommunication 

^d  against  them  or  either  of  them  in  the  said  suits.     It 

lorder^  that  ilfary  Hill  should  consent  thereto,  in  the  said 

Courts  to  the  end  that  such  sentence  or  sentences 

It  be  effectually  removed  out  of  the  way.    Liberty  to 

party  to  apply  to  this  Court  for  further  directions,  as 

should  be  advised.  (1) 


J  •j 


(1)  Reg.  Lib.  A.  1737.  fo.  269. 
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ANONYMOUS.(l) 


December  Sli/,  1737. 

I  AUc.  19.     A  FORBioNER  in  the  King  of  Prussia's  service  applies  to  ^ 
The  person  of    Court,  to  Compel  his  wife,  now  residinfic  at  DantMck.  U 

foreigner8,8ub-    ,..  i-Vmj  *#•*.  -T        , 

jpct  to  the  au-  deliver  up  nis  cnildren^  one  of  fifteen^  and  another  of  thirtea 

Co'Iirtfo  years  of  age,  to  be  educated  by  him  as  having  a  natural  ri^ 

while  in  Eng'  to  the  care  of  them.    A  bill  was  brought  some  years  ago  bf 

though  Oieir  ^^^  vfMe^  who  had  then  been  separated  from  her  husband  a 

persons  are  out  considerable  time,  to  have  an  allowance  out  of  stocks  here  ia 

of  the  reach  of,. 

this  Court,        England^  belonging  to  her,  for  the  mamtenance  of  the  ch^ 
perty^they'"      drcn,  which  was  decreed  accordingly. 

have  here  in  the  funds^  is  under  the  control  of  it. 

Lord  Chancellor. — I  have  no  power  over  the  persooi 
of  foreigners  any  longer  than  while  they  are  in  England^  fix 
then  they  owe  a  local  obedience ;  but  as  they  are  now  in 
foreign  countries,  my  authority  will  not  reach  them;  bnl 
though  I  cannot  come  at  their  persons,  yet  I  might  lay  nf 
hand  upon  any  property  they  have  here  in  stocks,  &c.  bat  as 
a  sum  of  money  has  been  already  ordered  out  of  a  final 
beIon)^ng  to  the  petitioner's  wife,  for  the  mfdntenance  of  her 
children,  I  cannot  make  any  alteration  in  that  order^  wUb 
the  children  continue  under  her  custody,  for  it  is  gin 
merely  upon  their  account,  and  not  the  mother's. 


(1)  This  case  is  taken  from  Atkins,    It  is  not  to  be  found  in  Lord  ihn^ 
tticke^s  Note- book. 
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In  the  Matter  of  the 
L  of  LITCHFIELD  and  Sir  JOHN  WILLIAMS.(I) 


December  i3dy  1737. 

I  Litchfield  and  Sir  John  Williams  were  assignees      ^  ^^\  ^^' 
a  commission  of  bankrupt;  the  latter  entrusted  one  under  a  com- 
oil,  the  clerk  of  the  commission,  to  receive  some  of  the  ™*»f ^^^"^  J^ 
\  of  the  bankrupt's^  and  to  pay  some  of  the  debts  and  employ  the 
nds ;  no  fraud  appeared  in  the  assignees^  but  the  clerk  TOmmjirfon,  a 
^rds  failings  the  question  upon  petition  was.  If  the  person  of  very 

u      ij        1  4.U       1     1  >     J  £   •  s,     L  litUe  credit,  to 

lees  should  make  up  the  clerk  s  deficiency  to  the  ere-  paydividenda, 

who  misapplies 
and  embeszlea 

ley,  the  ftssig^nee  will  be  liable  to  make  it  good  to  the  creditors^  unless  he  conaiilts  tha 

the  creditors  in  his  appointment  of  the  agent. 

ID  CHANCELix>E. — ^This  casc  has  been  arj^ed  from  the  Tl>e  mle  ^at 
on  rules  of  equity,  relative  to  necessary  acts  done  by  not  be  ac- 
es.    In  many  cases  trustees  shall  not  be  answerable  countable  for 
sses  happening  from  such  necessary  acts ;  but  this  rule  happen  from 
lot  hold  as  to  persons  employed  by  trustees,  but  only  doSnotextend 

acts  of  trustees  themselves.  to  their  agents. 

lere  assignees  under  a  commission  of  bankrupt  employ 
3nt  to  receive  money,  or  pay,  and  he  abuses  this  confi- 
;  I  will  not  lay  it  down  as  a  general  rule,  but  at  pre- 

am  at  a  loss  to  distinguish  such  assignees  from  any 
trustee,  employing  any  agent  without  the  consent  of         '  4 

ftui  que  trust.  In  which  case  if  his  agent  deceive 
respondeat  superior  to  the  cestui  que  trust;  so  in  the 
It  case,  as  one  of  the  assignees  employed  the  clerk  of 
mmission,  a  person  of  very  little  credit,  to  pay  divi- 

who  misapplied  and  embezzled  the  money,  this  as- 

will  be  liable  to  make  it  good  to  the  creditors,  as  he 
t  consult  the  body  of  the  creditors,  who  are  his  cestui 
isis  in  the  appointment  of  this  agent.  It  is  no  part  of 
ce  of  the  clerk  of  the  commission  to  receive  and  pay; 
;d  solely  as  agent  to  the  assignees.     If  it  was  neces- 

have  employed  some  person  as  receiver  it  should 


jord  Ilardiekkc'^s  judgment  in  have  been  added  from  Mr.  Forrester* s 
is  principally  taken  from  Mr.  manuscript,  which  more  fully  express 
Report,    but    home    passages     his  Lordship's  meaning. 
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Litchfield  have  been  done  by  the  consent  of  the  creditors.    Wbati* 
""^        the  chief  conrideration  of  creditors  in  the  choice  of  aau- 
*   nees  ?     Certainly  the  ability  of  the  persons^  that  they  my 
be  responsible  for  the  sums  they  may  receive  firom  the  bank- 
rupt's estate^  by  virtue  of  their  assigneeship.    If^  thenfo^ 
they  could  turn  tlus  trust  over  to  another^  it  would  d^cqi 
the  creditors  of  the  benefit  of  their  choice^  and  destroy  m 
intent  of  the  law^  whidi  has  taken  80  much  case  to  seenf 
to  them  the  right  of  election.    But  the  negligence  of  (me  aa 
signee  shall  not  hurt  another  joint  assignee^  when  he  is  ikA| 
all  privy  to  any  private  and  personal  agreement  enteted  into! 
AU  tie  Conrc    lu8  brother  assignee.    But  this  I  cannot  properly 
raiiMrrwBT   ****^5  forall  the  Court  can  do  in  a  summary  way, 
uads  a  com-    commission  of  bankrupt^  is  in  transactions  only  betweoi 
b^r^is  ia  creditors  and  the  assignees^  but  cannot  upon  petition 
toMBMctioiu     any  demands  that  .one  assignee  may  set  up  against 
crediconand    concerning  a  private  agreement  between  themselves^ 
anigiieef,  imt   pendent  of  the  rest  of  the  creditors. 

wiU  not  on  p6-  ^ 

tition  determine  on  priyate  agreements  between  assignees  independent  of  tlie  cvedifonL 

The  money  embezzled  by  the  clerk  of  the  commission 
IfiOOl.    His  bill  of  fees  and  disbursements  delivered 
him  before  his  death  was  ordered  to  be  taxed  by  the 
sioners^  and  what  should  be  found  due  to  Urn  was 
applied  towards  satisfaction  of  the  money  embeaszled| 
Sir  John  fFilliams,  the  representative  of  the  deceaselj 
signee^  was  to  pay  in  700/.^  or  whatever  the  sum  may  bc^j 
the  bank^  to  be  added  to  the  residue  of  Gurdtm^s  money  i 
taxation^  so  as  together  they  may  be  sufficient  to  nulBBi 
the  money  embezzled  by  Gurdon. 
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MASJJORTON Plaintiff;  (1) 

and 

K  FRECKER,  NICHOLAS  PAX- 

»,JOHNLAUGHTON,Executors5-  Defendants. 
OLONEL  NORTON      .    .    . 


January  Uth^  1737. 

RO  Norton^  the  elder^  having  issue  by  a  former  mar-    i  Afk.  524. 
married  a  daughter  of  Lord  S(^  and  Sde,  and  at  ^^^^^^^ 
me  being  seised  to  him  and  his  heirs,  of  a  church  lease  himself  and  his 
manor  of  jilresford,  for  three  lives.  ^Sch'leaae 

!  Ures,  on  his  second  marriage,  by  a  settlement  made  in  1657»  eovenaats  to  levy  a  fine 

0  hiinself  for  life,  with  remainder  as  to  part  thereof  to  the  first  and  other  sons  of  the 
s  in  tail,  and  as  to  other  part  thereof  to  the  use  of  such  children,  and  for  such  estates 
raid  by  deed  or  wUl  appoint,  and  for  want  of  such  to  the  use  of  the  flnt  and  other  sons 
arriage  in  tul,  remainder  to  his  own  right  heirs.  By  a  settlement  made  in  pursuance  of 
ipon  the  marriage  of  the  eldest  son  of  the  second  marriage,  who  was  a  party  to  the  ardcles, 
Abrfoft  the  fatner,  conveys  it  to  the  uses  of  his  son's  marriage  settlement :  held,  that 
e  taO  created  as  to  part  of  the  premises  in  the  church  lease  by  the  deed  of  1657,  was  weU 
y  the  articles  mid  settlement  made  upon  the  son's  marriage,  the  chureh  lease  not  being 
le  Stat,  De  Donis,  and  that  the  other  part  of  the  premises  in  the  church  lease,  was  in  pur- 
if  the  power  of  appointment  contamed  in  the  deed  of  1667,  well  appointed  by  the 
ides  and  settlement,  but  that  at  any  rate  it  was  not  competent  for  the  plaintiff,  who 
next  in  remainder,  in  case  the  articles  and  second  settlement  had  not  been  made, 
Mgreed  with  Colonel  Norton^  his  eldest  brother  by  a  fbnner  marriage,  that  the 
raM  be  renewed  in  the  name  of  Colonel  Norton^  ia  his  own  name,  and  in  the  name 
Idcst  son,]  to  bring  a  bill  for  an  account  of  toe  rents  and  profits  which  had  ac- 
Colonel  Nmfom't  lUEetime. 

a  settlement  of  5  March^  1657^  Richard  Norton^  the 
covenanted  to  levy  a  fine  of  the  manor  of  Alretford 
liOf  to  the  use  of  himself  for  life^  remainder  to  his 
r  life,  remainder  as  to  Lanham  farm  part  thereof  to 
*d  NortoUy  the  eldest  son  of  the  marriage,  and  the 
dale  of  his  body,  reminder  to  the  second  and  other 

1  tail^  and  for  default  of  such  issue,  to  the  use  of  such 
s  as  he  should  by  deed  or  will  appoint ;  and  as  to  Old 
yrdj  to  the  use  of  such  children  by  his  said  wife,  and 
b  estates  as  he  should  appoint,  and  for  default  of  such 
;ment,  to  the  first  and  other  sons  of  the  marriage  in 
nainder  to  his  own  right  heirs.    There  was  a  proviso 


The  statement  of  this  case,  aod  the  manuscript  report  of  Mr.  Forrester^ 

unents  of  counsel,   are  taken  compared  with  and  corrected  by  short 

»rd    Ilardvoicke^s    Note-book,  notes    in    the    handwriting    of    Lord 

^ment  where  it  varies  from  tlie  llardwicke. 

>f  Mr.  Aikynsy  is  taken  from 

2 


Norton 
Frlckeb. 
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of  revocation,  with  the  assent  of  Lord  Sat;  and  Selt 
lifetime,  or  with  the  conseDt  of  three  other  trustee! 
Burrivor  of  them  after  his  denth,  except  jointure  la 
for  limiting  new  uses  for  the  benefit  of  the  isaut 
marriage. 

Upon  the  marriage  of  Richard,  the  eldest  son  of 
riage  with  Elixabeth  Butler,  a  eettlement  was  made 
date  the  4th  of  October,  1673,  to  which  both  Ric 
father,  and  Richard  the  son,  were  parties,  whereby 
citing  that  by  articles  on  the  marriage  of  the  son,  d 
26th  of  September,  1673,  to  which  also  the  fathe 
party,  it  had  been  agreed  that  the  premises  in  questic 
be  settled  by  the  &ther  upon  the  trusts,  and  for  the 
after  mentioned.  It  was  witnessed,  that  in  considerati 
agreement  and  marriage  portion,  Richard  Norton,  t 
bai^ined,  sold,  released,  and  confirmed  the  said 
to  the  trustees,  and  their  heirs,  upon  trust  to  permit 
Norton,  the  elder,  to  receive  the  profits  for  his  \ 
upon  trust  to  permit  Richard  Norton,  the  youngei 
ceive  the  profits  for  his  life,  then  upon  trust,  in  case 
Norton,  the  younger,  should  die  without  issue  male 
4,0001.  for  daughters'  portions,  and  in  case  the  i 
should  be  otherwise  provided  for,  or  Richard  Not 
younger,  should  have  no  issue,  then  to  pay  the  i 
profits  to  such  persons  as  Richard  Norton,  the  elde 
appoint,  and  in  default  of  such  appointment,  to  h 
executors,  and  administrators. 

The  church  lease  had  been  renewed  between  the 
of  the  two  settlements  by  Richard,  the  father,  in  -n 
legal  estate  was  vested. 

By  the  second  marriage,  Richard  Norton,  the  el 
three  sons,  Richard,  who  died  without  issue  in  1708,  i 
the  father  of  the  plaintiflT,  and  Charles, 

Upon  the  death  of  Richard  Norton,  the  elder, 
making  any  appointment,  Richard  Norton,  the 
came  into  possession,  and  upon  his  death.  Colonel 
the  grandson  of  Richard  Norton,  the  elder,  by  his  f 
Yiage,  and  hie  heir  at  law,  took  possessiouj  and  n 
until  his  death  in  1733. 

in  1/21,  the  plaintiff  applied  to  Colonel  Norton, 
quested  permission  to  i 
self  and  his  son,  bc.I 
done  J  aud  in  17- 
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of  the  lease  to  be  for  himself  for  life,  renwdnder  to  the 
iff  for  life,  remainder  to  his  eldest  son. 
plaintiflf  denying  Colonel  Norton's  right  to  these  pre- 
during  hb  life,  by  his  bill  prayed  an  account  of  the 
whilst  he  was  in  possession,  and  for  satisfaction  out 
personal  estate. 

in  act  of  parliament  of  10  Geo.  2.,  the  executors  were 
ited  from  pleading  the  statute  of  Limitations  in  this 

ence  was  produced  to  shew  that  the  plaintiff  had  ex- 
3ns  from  Colonel  Norton^  and  was  not  aware  of  his 
der  the  settlement  of  1657- 

Browne,  Serjt.  Bamardiston,  Mr.  Fazakerley,  and 
7€l,  for  the  plaintiff. 

e  are  two  questions,— 1st,  Whether  the  plaintiff  has 
e.  2dly,  Whether  he  has  any  remedy  for  the  profits. 
o  the  first,  his  title  under  the  deed  of  1657  is  clear ; 
len  has  happened  to  take  that  title  away  ?  For  this 
;  the  deed  of  1673  is  relied  upon;  but  there  was  no 
)f  revoking  the  uses  of  the  former  deed  without  the 
of  the  trustees,  who  did  not  concur  in  the  latter, 
plain  that  the  settlement  of  1657,  ^^  concealed  from 
I,  the  son.  The  deed  of  1673,  does  not  mention  it, 
this  latter  settlement,  Bichard,  the  father,  who  had 
estate  for  life,  is  made  to  convey,  although  Bichardj 
,  who  had  a  sort  of  estate  tail,  might  have  done  it 
ffectually,  for  Bichardy  the  father,  could  only  act 
le  power  in  the  settlement  of  1657,  which  is  confined 
inting  amongst  the  children  of  the  second  marriage* 
the  remedy,  the  length  of  time  is  insisted  upon,  but 
stiff's  title  did  not  accrue  until  the  death  of  Bichardy 
St  son,  in  1708 ;  from  that  time  the  deed  continued 
possession  of  Colonel  Norton.  The  plaintiff  was 
;  of  his  title,  and  having  expectations  from  Colonel 
who  was  his  uncle,  would  have  been  afraid  of  offend- 
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Norton 
Faecker. 


the  renewal  of  the  lease  in  1721,  the  pldntiff  had 
legal  title,  and  from  that  time  Colonel  Norton  may 
dered  as  a  trustee  for  hink  fiesides  the  act  of  par- 
may  be  construed  to  go  a  little  farther  than  to  pre- 
Statute  of  Limitations  from  being  set  up,  and  may  be 
emove  the  objection  arising  from  the  length  of  time. 
slature  intended  that  the  case  should  be  determined 
f  to  the  mere  right. 


Ill 

I  :| 

I  I 
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NoBTOK        Mr.  jfttomey-Oeneral,  for  the  defendant. 

V.  From  the  accession  of  the  plaintLEF's  supposed  title  i 

Fbicuiu  ^  Uj^  renewal  of  the  lease  in  1721,  there  was  no  c 
title  during  that  time ;  whatever  the  plaintiff's  tide  m 
he  agreed,  that  Colonel  Norton  should  occupy  the  pn 
but  the  plaintiff  had  in  fact  no  title.  As  to  part  ind 
limitation  is  to  Richard  Norton^  the  younger,  and  tii 
male  of  his  body;  but  as  to  the  rest  of  the  mano 
limited  to  such  children  of  the  marriage  as  the  fatiier 
appomt.  There  was  no  necessity  that  Richard,  the  y 
should  join  in  conveying  by  the  deed  of  1673,  bee 
had  no  legal  estate,  and  any  equitable  interest  h( 
have  was  sufficientiy  bound  by  the  articles; 

Jan.  25, 1737.      LoRD  CHANCELLOR. — I  am  of  opinion,  tiiat  the 
would  have  been  entitied  to  the  manor  of  Alrcifo 
Ixmham  farm,  by  virtue  of  the  remainder  limited 
first  and  other  sons  by  the  deed  of  1657,  if  nothing  h 
done  subsequent  to  that  to  bar  his  right. 

In  the  case  of  Wastneys  v.  Chappell,  (1)  in  the  H 
Lords,  1712,  it  was  determined  that  in  respect  to  estal 
granted  in  fee,  determinable  on  lives,  a  person  may 
way  of  remainder,  as  a  special  occupant ;  but  that  i 
an  estate  tail  is  not  within  the  statute  de  Denis  norl 
properly  by  a  recovery  as  an  estate  tail,  any  limitati 
pending  thereupon  are  entirely  in  the  power  of  ti 
taker  in  tail^  and  may  be  destroyed  by  any  com 
or  even  articles  in  equity ;  and  so  it  was  determined 
case  of  the  Duke  of  Grafton  v.  Lord  Euston,  (2)  ii 
in  which  I  myself  was  counsel,  the  duke  beiiig  t 
person  in  the  settiement  who  would  have  been  tenani 
if  the  property  had  been  an  inheritance,  was  held  i 
an  absolute  power  over  the  estate. 

The  question  then  is,  whether  the  deed  of  1673,  a 
ed  to  a  good  disposition.    The  lease  had  been  renei 
tween  the  periods  of  the  two  settlements  by  Richa 
father.    The  whole  legal  estate  was  in  him ;  and 
therefore  properly  agreed  that  he  should  convey. 

(1)1  Brown  P.  C.  457.    S.  C.  But  a  will  notwithstanding  a  d 

(2)  3  P.  Wms.  206.  note  (E)  S.  C.  Lord  Kenyan's  to  the  contrary, 

So  Forster  v.   Forster,  2  Atk.  269.  R.  293,  does  not  operate  as  a 

Saltern  v.  SaUemj  ib.  376.     WiUiams  quasi   estate  tail  and   the   lin 

V.  Jekylj  SVes.  682.    Blake  v.  Blakey  over,  Dillon  y.  Dillony  1  Ba.  & 

1  Cox  266.   Blake  v.  Luxtony  Cooper,  Campbell  v.  Sandys^  1  Sch. 

178.    Grey  v.  Mannoch^  2  Eden.  339.  294. 
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Imhamhrm  the  settlement  is  clearly  good^  for  both  in 
dat  settlement  and  in  the  articles  the  tenant  for  life  and  re- 
■mderman  in  tail  join  in  the  conyejrance.  As  to  the 
■mor  of  Abresfordy  the  tenant  for  life,  with  power  of  ap- 
phtmenty  joins  with  the  tenant  in  tail  in  deSetnlt  of  such 
fpointment.  The  limitation  in  the  deed  of  1657>  under 
■Udi  the  plaintiff  claims,  is  only  in  default  of  an  appoint- 
■ent;  bat  here  is  an  appointment  which  Bichard  Norimiy 
k  dder,  might  mahe  at  least,  with  the  consent  of  the  te- 
hA  m  tail.  But  if  there  had  been  ori^ally  any  doubt, 
fkie  can  be  none  after  the  plaintiff  has  agreed  that  Colonel 
Wtrton  shall  receive  the  profits  for  his  life. 

There  is  no  pretence  for  saying  that  the  plaintiff's  title 
Hm  concealed  from  him,  or  that  he  was  ignorant  of  it. 
I  As  to  the  remedy — The  plaintiff's  bill  for  an  account  of 
and  profits  is  improper  and  premature,  the  possession 
having  been  recovered  against  Michard,  the  defend- 
's  ancestor  ;  and  in  this  respect  the  proceedings  in  equity 
the  same  as  at  law,  where  trespass  will  not  lie  for  mesne 
llnfitB  tin  the  possession  is  recovered  by  ejectment. 
f  Even  auppodng  the  Court  should  now  have  been  of  opi- 
|hi  that  Bkhardy  the  heir  at  law  of  old  Bichard,  had  no 
)lfat  and  oug^t  to  be  considered  only  as  a  trustee  for  the 
jbintiff ;  yet  as  he  was  in  possession  claiming  the  estate  as 
li  own  right,  and  insisting  on  his  own  title,  this  Court 
toiot  decree  an  account  of  rents  and  profits  without  having 
Ij  regBotd  to  the  recovery  of  the  possession.  (1)  The  bill 
lit  dismissed  without  costs. 

JVl  i9.f— The  Chancellor  said,  in  this  case  no  executor  was 
hip^llaM^  either  in  law  or  equity  to  take  advantage  of 
\t  alatate  of  Lomitationa  agiunst  a  demand  otherwise  well 
vnded. 


Norton 

V. 

Feecker. 


(1)  See  CurHs  v.  Curtis,  2  Bro.  Ch.  Ca.  622. 
n.    PuUeney  v.  Warren^  6  Yes.  73. 


Dormer  v.  Foriescue,  3  Atk, 


208 


CASES  IN  CHANCERY. 


THE  ATTORNEY-GENERAL  v.  JEANES.  ( 


1  Atk.  355. 

The  court  will 
give  a  proper 
direction  as  to 
a  charity, 
without  regard 
to  an  impro- 
priety in  the 
prayer  of  ao  in- 
formation. (2) 


January  ^7  ih^  1737. 

It  was  said  by  the  Lord  Chancellor  in  this  case,  tha 
information  by  the  Attorney-General  for  the  regula 
a  charity,  it  is  the  business  of  the  Court  to  give  a 
direction  as  to  the  charity,  without  any  regard  at  all 
propriety  or  impropriety  of  the  prayer  of  the  infoni 
and  that  this  case  herein  differed  from  all  others,  w 
the  decree  must  be  founded  on  the  prayer  of  the  plai 
biU. 


(1)  This  case  is  taken  ffom  Atkyns. 
It   appears    from    Lord   Hardwicke^s 
note  of  this   case,   that  the   informa- 
tion was  for  the   establishment   of  a 
charity  for  a  free  school,  and  that  it 
prayed  for  the  removal  of  the  school- 
master; that  he  might  pay  a  sum  of 
200/.  in  his  possession,  to  be  invested 
in  land  for  the  benefit  of  the  school ; 
that  the  premises  might  be  repaired, 
and  trustees  appointed.      And  it  ap- 
pearing  in  evidence  that   the    acting 
trustee  had  been  appointed  by  a  deed 
executed  by  one  only  of  two  surviving 
trustees,  his  Lordship  declared  that  the 
conveyance  of  the  charity  estate  being 
made  by  one  only  was  not  warranted 
by  the  deed  of  trust,  and  ought  there- 
fore to  be  set  aside ;  and  decreed  the 
same  accordingly.     And  that  the  sur- 
viving trustees  should  proceed  to  no- 
minate other  trustees ;  and  convey  the 


estate  to  themselves  and  sue 
trustees  subject  to  the  trusts  oft 
ginal  deeds ;  and  he  directed  th 
to  be  laid  out  in  land,  with  the 
bationof  the  Master;  and  that1 
fendant  Jeanes  should  pay  the 
when  a  proper  purchase  could  be 
he  giving  proper  security  in  th< 
time;  and  his  Lordship  orderc 
no  fine  should  be  taken  on  the  I 
the  charity  estate.  And  as  to  al 
matters  the  information  was  < 
sed.* 

(3)  The  Court  has  gone  a  vai 
in  relieving  against  want  of  for 
mistakes  in  pleading  as  to  chariti 
Lord  Eldon^  Aitom€y'-Gene\ 
Jackson^  11  Ves.  572.  Atiome 
neral  v.  Parker,  1  Ves.  43. 
ney  General  v.  Smart^  ib.  72.  . 
ney 'General  y.  Scoit,  ib.  413. 
ney-General  y,  Whiteley^  llVej 


•  Reg.  Lib.  A.  1737.  fo.  608. 
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Ex  parte  THOMAS  LAMPREY.  {I ) 


Januartf  Nth,   1737. 


1A9  Lamprey,  a  chaplain  of  Christ  Church,  Ox-  u-o,, ,  -ng,. 
□g  been  deprived  of  his  chaplainship  by  the  dean,  ''<"■  "iicdcr 


'  1  '  htea  properly 

ig  to  be  restored.  deprived  ii^  tho 

denn  of  CAriit 
rhHpUinsliiji  on  Recount  of  mnrriii^ ;  St  w»t  bcld  Ibat  Chriil  ChiTch  vm  lioth  h  col- 
se  of  Jenrning,  nnd  s  catbeitriil  cburcb  ;  nnd  from  tbc  cbHplnini  being  Rilmitted 
if  Ihe  cullegp,  licing  prohibiled  from  BCCEpling  livin(>s  except  nt  a  ccrtHin  diiitaDca 
■in  vHlUtf,  nnd  from  being  obli^red  to  prench  in  tbe  Uaivernity,  KDd  ntlend  pmyen 
ihnpei,  nnd  keep  eiercisea  ia  the  bouie,  and  bave  lervicors  nliowe<l  them  j  but 
ihcy  were  obliffcd  tn  rend  prajrera  ia  tbe  choir  which  bsD  nccesiuiry  relation  to 
t  tens  held  that  the  chaplains  were  to  be  considered  meiiihrra  of  this  society  in 
:ities,  na  well  in  that  uf  n  college  as  that  of  n  cnthodral  church.  And  in  the 
ly  general  tiaiulc  of  tbe  Univenity,  or  any  particnlar  statute  relstihH  to  the 
\  Christ  Church  as  a  colleee,  it  nas  held ,  from  tbe  grneral  usa^e  of  the  Unirersitiee 
irohibiting  fellows  from  uiarrying,  and  from  i;i;neriil  reputation  relating  to  tliii 
md  from  particular  usage  of  this  society,  io  like  coses,  which  prnhibiti^d  student* 
(> ;  that  niarringe  wss  a  lawful  cause  for  a  cbaplain  of  Ckriil  Church  being  expelled 
>m  hia.  chaplainship. 

istion  made  was,  whether  the  marriage  of  a  chap- 
.  suiBcicnt  cause  to  entitle  tbe  dean  to  remove 

e  was  argued  on  the  29th  of  November  and  the 

icember,  by  Dr.  Lee  and  Mr.  Fazaherley,  in  Bup- 

.e  petition  ;   and    by   Doctor  Andretvs  and  Mr. 

igainst  it. 

27th  of  January  the  Lord  Chancellor  delivered  the 

judgment  in  Lincoln's  Inn  Hall. 

BANCELLOB. — There  are  three  questions  in  this  jm.  2",  1"37. 

■ether  Christ  Church  be  a  college  or  house  of  learn- 
»the<lral  church  only,  or  both, 
dmitting  that  it   ouglit  to  be  considered  both  as 
nd  a  cathedral  church,  Avhettier  the  chuplaliia  are 
Ltlua  Bociety  in  the  one  capacity  or  the  other  or 

fe  be  a  lawful  cause  for  the  amotion 


t  is  copied  from  a  paper  in  the  hand- writing 
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Ex  parte         Upon  the  first  of  these  questions  I  have  already  giTcq 
Lamprey,    my  opinion  ;  and  it  is  clear  that  Christ  Church  is  both  a  col- 
lege or  house  of  learning,  in  the  University  of  Oxford,  anc 
also  a  cathedral  church,  the  chapter  of  the  bishop  of  tha) 
see. 

As  to  the  second  question^  the  evidence  upon  it  is  not  si 
clear  and  decisive.  The  chaplains  are  not  mentioned  in  th 
charter  erecting  the  bishoprick,  nor  has  any  instrument  beoi 
produced  relating  to  the  foundation  either  of  the  •  colkge- 
cathedral  church,  which  takes  any  notice  of  chaplaiiis* 

There  is  an  entry  in  which  mention  is  made  of  eight 
canons  and  eight  clerks,  and  in  subsequent  entries  of  the 
of  the  members  ministri  in  ecclesid  eight,  et  clerici  eighty 
mentioned ;  but  it  does  not  appear  that  the  chaplains^ 
meant  by  either  of  these  denominations.    The  number 
both  instances  is  the  same,  but  the  name  is  different^ 
it  hath  not  been  shewn  that  the  chaplains  ever  received 
particular  salaries  there  set  down. 

As  there  is  this  uncertainty  in  the  evidence  of  this 
ter,  there  is  room  to  believe  that  Christ  Church,  when  a 
cctllege  or  house  of  learning,  before  its  erection  into  a^ 
thedral  church,  might  have  had  chaplains. 

It  is  natural  to   think  so,  because  many  other  colli 
have,  and  the  statutes  of  the  University  take  notice  of 
as  members  upon  the  foundation.  They  are  called,  indeed| 
various  names  Capellani,  Sacellani,  and  Conducts,  in 
College,  Trinity  College,  and  Catherine  Hall,  in  Ca 

And  as  the  college  might  have  had  chaplains,  it  is  hi 
probable  that  the  dean  and  chapter,  upon  the  erectioa 
the  bishoprick,  transferred  and  applied  them  to  be 
or  ministers  of  the  cathedral  church. 

This  notion  is  much  favoured  by  their  bearing  a 
not  mentioned  in  the  charter,  a  name  usual  and 
in  colleges,  but  I  believe  unknown  in  any  cathedral  ctwi 
England,  at  least  I  never  heard  of  a  chaplain  of  a  ca^ 
church. 

As  this  appears  probable  to  have  been  the  case  orij 
so  the  proof  arising  from  subseqiient  facts  falls  in  with 
supports  it. 

The  admission  of  a  chaplain  is  as  of  a  memberr  offi 
college  by  putting  his  name  in  the  buttery  book.    He 
no  subscriptions  before  the  bishop,  which  as  a  member 
cathedra]  church  merely  he  would  be  obliged  ^(0. do. 

The  chaplains  are  prohibited  from  acceptiii|^vUi9?BI0l 
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die  precincts  of  the  University  under  certain  restrictions     j^^  parte 
m  to  value  and  distance,  which,  as  minor  canons  or  mem«     Lahpret. 
ten  of  a  cathedral  church  they  could  not  be  5  even  an  act 
rf  chapter  for  that  purpose  would  be  void. 

They  are  obliged  to  preach  by  turns  in  the  university ; 
mij  by  the  aucient  order  of  1637,  were  required  to  attend 
Ive  o'clock  prayers  in  the  Latin  chapel. 

By  a  decree  of  the  chapter  of  15th  May,  1651,  those 
tbplains  who  are  under  the  degree  of  Master  of  Arts,  are 
Uiged  to  keep  exercises  in  the  house,  as  the  students  are ; 
■d  thejr  are,  by  a  former  decree,  allowed  a  proportionable 
amber  of  servitors  to  attend  upon  them^  and  are  obliged 
I  residenoe. 

All  these  circumstances  indicate  a  member  of  a  collegiate 
ody  bound  to  academical  rules,  and  have  no  relation  to  a 
Uhedral  church. 

But  then  it  is  admitted  to  be  a  principal  branch  of  their 
Diy  to  read  prayers  in  the  choir,  which  has  an  immediate 
id  necessary  relation  to  the  church. 

From  all  these  circumstance?  taken  together,  I  think 
lat  the  natural  inference  is,  that  the  chaplains  are  to 
e  considered  as  members  of  this  society  in  both  its  ca- 
icities^  as  well  in  that  of  a  college  as  that  of  a  cathedral 
borch. 

But  the  determination  of  the  two  preceding  questions 
dl  not  afford  any  certain  conclusion  to  determine  the  third ; 
W  admitting  a  chaplain  to  be  a  member  of  this  society  in 
Mb  the  capacities  I  fiave  mentioned,  it  still  remains  to  be 
nndered, 

3dly.  Whether  marriage  be  a  lawful  cause  {causa  legitima 
Vt  tbe  words  of  the  charter)  for  the  amotion  or  expulsion  of 
pdiajdain,  by  the  dean  of  Christ  Church. 
\  Touching  this  point,  there  is  no  general  statute  of  that 
Itei  collective  body  of  learned  societies,  the  university  of 
Wffifrd;  neither  is  there  any  particular  statute  or  lex  scripia 
t  this  foundation. 

erule  of  judging  must  then  be  sought  for  from  the  par- 
usage  of  this  society  on  this  or  the  like  occasions,  and 
he  general  customs  and  usages  of  the  Universities  of 
fktghtnit  in  like  cases,  which  by  ancieAt  and  approved  prac- 
wtt  hkrt  been  received  as  a  kind  of  Jus  commune,  the  com- 
law  as  it  were  of  those  societies. 
Aft  to  tb^  fbfff icular  usage  of  this  society,  strict  custom  or 
cannot  be  pk^ed  oh  either  side^ because-^ 

p2 
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Ex  parte     foundation  is  within  the  time  of  memory ;  but  notwithstand- 

Lajipbet.    i|]g  this,  it  has  been  rightly  admitted  by  the  counsel  on  bolk 

sides,  that  the  usage  ought  to  make  a  law,  otherwise  strangia : 

confusion  would  be  introduced  into  both  Univerities.  i 

It  is  objected,  that  there  is  no  ground  to  insist  upon  usagi 
in  this  case,  because  no  instance  has  been  produced  of  tk| 
removal  of  a  chaplain  for  being  married,  except  -that  flf 
Maurice  Wheeler^  which  is  not  proved  by  positive  e 
of  the  fact. 

I  will  consider  that  instance  when  I  come  to  observe  n; 
the  affidavits,  and  supposing  at  present  that  there  is  no  i 
stance  of  ism  expulsion  for  this  cause,  it  is  material  to  a 
that  on  the  other  hand,  no  instance  has  been  shewn  of 
appointment  or  admission  of  any  married  man  to  a  chapl 
ship. 

Considering  the  number  of  chaplains,  and  the  length 
time  during  which  this  College  has  flourished  under  its 
foundation,  now  near  two  hundred  years,  it  is  almost  imj 
Bible  but  that  some  such  instance  might  have  been  prodai 
if  a  person  so  circumstanced  had  been  taken  to  be  qu 

But  in  the  proving  of  usage,  even  in  cases  of  strict 
or  prescription,  it  is  not  always  absolutely  necessary  to 
positive  direct  proof  of  instances  exactly  parallel. 

Instances  in  other  cases  of  the  like  sort,  general 
tion,  the  opinion  of  ancient  persons,  long  resident  and 
versant  in  the  manor  or  place  in  question,  will  be  e 
even  to  a  jury  in  such  a  case. 

Now  it  appears  to  me  that  the  instance  of  students  is 
the  like  sort ;  and  that  they  cannot  enjoy  their  studeni 
after  being  married  is  plain  from  the  books. 

This  fact  was  so  much  beyond  dispute,  that  the  peti 
counsel  in  their  opening  took  it  for  granted,  and  alli 
that  there  was  some  decree  or  act  of  Chapter  to 
students  from  marrying ;  but  no  such  act  is  to  be  founi^ 
the  books.     Consider  then  how  a  student  appears  to  be 
instance  of  the  like  sort  with  a  chaplain. 

By  the  decrees  of  the  Chapter,  and  in  ancient  eni 
which  have  been  read  on  both  sides,  they  are 
named  together  and  put  under  the  same  regulations ;  mi 
to  the  distinction,  that  the  students  are  to  be  consideirt 
members  of  the  house  of  learning,  and  the  chaplains  of 
cathredral  church  only,  it  is  very  remarkable^  that,  in 
few  instances  the  students  are  called  studenti  of  the 
and  th»  chaplains^  chaplains  of  the  house,  if 
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There  is  an  order,  dated  2d  August,  1637,  that  there  shall  Ex  parte 
be  thirty  servitors,  who  shuU  wait  upon  the  students,  chap-  Lamfret. 
lains,  and  under  commoners  of  the  church.  There  is  another 
order  of  the  6th  of  May,  1650,  for  the  alteration  of  the 
prayers,  and  that  this  service  be  performed  by  the  chaplains 
of  the  house.  And  there  is  an  act  of  Chapter  of  30th 
November,  1660,  that  all  students  and  chaplains  belonging 
t(^this  church,  now  absent  without  leave,  do  return  by  such 
a  day. 

It  is  objected  that  if  any  person  is  admitted  of  the  college, 
ind  well  proved  to  enjoy  the  advantages  of  it,  by  taking 
Agrees  in  the  University,  he  must  be  subject  to  the  rules 
lad  discipline  of  the  house,  and  yet  that  he  is  not  restrained 
from  marriage,  as  in  the  case  of  gentlemen  commoners,  &c. 
The  answer  to  this  objection  is,  that  such  persons  are  not 
on  the  foundation,  nor  partake  of  the  bounty  of  the  founder; 
hat  the  chaplains  of  Christ  Church  are  as  much  upon  the 
foundation,  and  eat  the  bread  of  the  founder  equally  with 
the  students. 

^  Consider  in  the  next  place  what  evidence  there  is  from 
I  general  reputation,  and  the  opinion  of  ancient  persons  long 
;  lerident  and  conversant  in  Christ  Church. 

His  Grace  the  Archbishop  of  York  was  admitted  a  stu- 
dent in  1676,  now  above  three  score  years  ago.  Dr.  Friend 
^8  admitted  a  student  in  1686,  now  fifty-one  years  ago. 
Dr.  Foulkes  was  admitted  a  student  forty-three  years  ago. 
And  Mr.  Brooks  has  executed  the  office  of  chapter  clerk  for 
ifty- seven  years. 

All  these  persons  concur,  that  during*  all  their  knowledge, 
i&arriage  hath  always  been  deemed  a  sufficient  cause  for  the 
ftSEK)val  of  a  chaplain.  And  my  Lord  Archbishop  adds,  that 
it  was  the  general  apprehension  of  all  the  members  of  that 
•odety,  with  whom  he  conversed  during  his  time,  and  he 
toner  heard  it  doubted  during  that  time,  that  a  chaplain  of 
Gim/  Churchy  according  to  the  rules  and  usages  of  that 
lodety,  forfeited  his  office  by  marrying. 
I  It  cannot  be  denied  but  that  this  would  be  evidence,  and  a 
Itnr  considerable  evidence  to  be  left  to  a  jury  on  the  trial  of 
IMrict  custom  at  law;  but  this  becomes  much  stronger 
Ipte  it  is  considered,  that  here  is  no  evidence  on  the  other 
lil<rf  any  reputation  or  opinion  to  the  contrary. 
^Mf^JLamprey  himself  does  not  swear  any  such  thing. 
W^iMaker  and  Mr.  Reyner  who  come  nearest  to  it,  only 
diat  they  never  knew  or  heard  of  any  law  or  constitu- 
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Ex  parte     tion  of  the  said  church  to  that  purpose;  and  that  may  be 
Lampket.    yery  true,  for  it  is  admitted  that  there  is  ho  formal  law  ar 
constitutioa  about  it. 

Thin  general  reputation,  therefore,  stands  imimpeadied. 

But  it  has  been  insisted  that  this  general  rqfmtatioB  if 
contrary  to  usage  in  fact,  for  that  chaplains  have  been  iiiap» 
Tied,  and  known  to  be  so,  and  ha^e  not  been  removed* 

This  is  of  great  weight,  and  deserves  to  be  well 
sidered. 

On  the  side  of  the  petitioner  four  instances  have 
cited  of  Harrison^  RymaUy  Hutckin,  and  Baker. 

The  most  material  circumstance .  is,  that  they  wewe 
licly  known,  even  to  the  governors  of  the  college,  to  be 
ried,  and  yet  were  not  removed. 

As  to  Mr.  Baker,  a  particular  fact  is  sworn  to,  relating 
Dr.  Ambrtdge  and  the  Dean,  but  as  to  the  other  three,  iti 
only  swoni  that  they  lived  openly  with  their  wives,  whicki 
an  analogous  expression. 

On  the  other  side  it  is  sworn  that  Ryman  and  Hasrrii 
two  of  the  tliree  did  not  publicly  own  their  wives,  and 
witnesses  swear  they  believe  that  the  only  reason  for 
not  doing  so  was  the  fear  of  being  turned  out  of  tfaeir 
lainship. 

Mr.  Brooks  swears  in  general,  that  some  of  the  chapl 
have,  during  his  time,  been  suspected  of  being  married; 
that  every  one  of  those  so  suspected,  except  Mr.  Lai 
endeavoured  to  conceal  the  same  for  £sar  of  losing 
chaplainships  as  he  verily  believes. 

This  evidence  of  endeavouring  to  conceal  eudi  marrii 
doth,  upon  consideration,  turn  the  weight  of  these  ii 
the  other  way ;   for  it  proves  that  the  persons  who  did 
were  at  the  same  time  conscious  that  they  did  wrongs 
avowed  that  they  were  liable  to  suffer  for  it.    It  araonnts 
effect  to  their  own  confession  against  themselves. 

Connect  this  with  what  is  sworn  by  the  archbishop 
York  as  to  the  case  of  Maurice  fFheeler,  and  it 
to  a  very  strong  proof.  It  is  true  the  archbishop  does 
swear  to  the  fact  of  removal  of  his  own  knowledge,  but 
he  was  then  informed,  and  verily  believes ;  but  hearsay 
belief  from  ancient  persons  who  are  dead  (these  indeed 
not  sworn  to  be  so)  is  good  evidence  in  the  case  of  U88g% 
especially  as  sudi  removals  must  be  by  the  act  of  the  deaii| 
and  therefore  need  not  be  registered  any  where. 

Some  deans  may  have  connived  at  aucfa  marriage,  fait  4bi 


41  Mt  nnteria],  for  some  perscius  may  lay  fess  weight  on     Sxparfe 
Moh  an  irpegolarity  than  others.  'Lamprey. 

If  the  chaplain  was  a  man  of  merit,  or  an  object  of  com- 
fMioUy  the  ^an  may  have  been  induced  not  to  enquire  into 
tfaethct. 

it  would  therefore  ibe  very  dangerous  to  admit  such  in- 
vtaoQes -as  a -ground  (tf  right.  It  is  diifieult  to  say  how  far 
that  might  extend  even  in  the  case  of  fellowships,  for  I  am 
mioh  afraid  that  proof  as  strong,  perhaps  ^stronger,  might  be 
|nrodaced  in  many  colleges. 

Sitting  as  a  visitor,  I  shall  be  very  cautious  how  I  permit 
iMch  connivances  or  tenderness  to  grow  up  into  an  evidence 
tf  right. 

1  will  take  notice  in  this  place  of  what  was  said  by  the 
^souBsel  for  the  petitioner,  that  the  argument  amounted  to  a 
iKlemma.  Either  the  chaplains  may  marry,  or  the  canons 
ttaaot ;  but  the  canons  claim  and  exercise  that  right,  and 
therefore  the  chaplains  may  do  the  same. 

I  think  that  no  consequence  can  be  drawn  from  the  one 
tMe  to  the  other. 

There  seems  to  me  great  weight  in  the  argument  that  the 
€lUK>ns  are  in  this  house  a  kind  of  joint  governors  with  the 
4e«m.  The  dean  indeed  alone  acts  with  the  other  heads  of 
houses  in  the  government  of  the  University;  for  Christ 
thurch  can  there  have  only  a  single  voice ;  but  the  interior 
domestic  government  of  the  society  is  exercised  in  Chapter. 
But  the  irrefragable  answer  to  this  objection  is,  that  the 
tlKige  is  plain  and  uniform  in  favour  of  the  Canons,  and  the 
Crown,  both  founder  and  visitor,  of  this  college,  hath  from 
ftne  to  time  appointed  married  men  to  be  Canons. 

I  come  now  in  the  last  place  to  consider  the  general  cus- 
toms and  usages  of  the  Universities  of  England  in  like  cases, 
iriiich,  as  I  said  before,  have  been  received  as  a  kind  of  jus 
tmmune  of  those  learned  bodies. 

The  two  Universities,  though  distinct  in  their  foundations, 
ted  hi  their  rights,  have  some  things  common  to  them  both; 
llnongst  which  that  of  restraining  members  upon  the  founda- 
Ifen  of  the  different  colleges  (except  the  governors)  from 
laarrying  is  one. 

The  fact  is  certain,  and  it  may  have  more  of  curiosity 
'turn  ijt  use  in  the  present  case  to  enquire  into  its  original. 

Probably  it  may  have  taken  its  first  rise  from  the  opinion 
Niiich  prevailed  before  the  Reformation,  that  colleges  were 
MdMilMidil  foundations,  and  therefore  fell  within  the  ge  • 
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Ex  parte     neral  prohibition  of  marriage  which  affected  all 
Lamprey*    persons,  though  there  is  a  fact  which  may  make  some 

that  it  had  an  original  more  extensive  than  this,  which 
that  the  faculty  fellowships  were  then  subject  to  the  res 
against    marriage.     Since  the   Reformation,   colleges 
been  more  rightly  held  to  be  lay  foundations  ;  beiudes 
the  churchmen  have  been  restored  to  their  natural  liberty 
marrying. 

But  notwithstanding  this,  the  evident  utility,  nay, 
necessity  of  the  thing  has  still,  by  common  consent 
usage,  preserved  the  restraint  as  to  members  of  collies. 

It  was  found  necessary,  from  their  being  seminaries 
the  education  of  youth,  the  strictness  of  their  main^ 
and  the  method  of  a  collegiate  life. 

Upon  this  foundation  it  depends  in  almost  all  the . 
in  Oxford,  where  it  is  not  pretended  that  there  is  either 
general  statute  of  the  University,  or  any  particular  8 
in  the  greater  part  of  the  colleges  against  it. 

And  in  Cambridge^  although  they  have  a  statute  wl 
says,  nolumus  socios  esse  maritoSy  yet  it  was  rather 
tory,  than  introductive  of  any  new  law. 

To  doubt  of  this,  therefore,  because  there  is  no  statute 
written  law  against  it,  would  be  to  imsettle  and  ove 
these  foundations.' 

If  this  would  be  the  case  as  to  fellows  and  scholars  of 
college,  how  do  these  chaplains  differ.    They  are  equally 
the  foundation  of  the  college,  and  in  all  respects  within 
same  reason,  and  they  are  considered  on  the  same  foot  in 
statutes  of  the  University  which  have  been  cited,  stafuti 
est  quod  non  graduati  quotquot  alicujus  coUegii  sociij 
lareSj  capeUani,  clerici,  denique  quotquot  defundatione  col 
aUaijus  fuerint  studentes  insuper  cedis  Cliristi,  shall  wear 
such  and  such  habits. 

In  the  statutes  of  King  Charles  the  1st,  there  is  a  dec! 
tion  who  shall  be  considered  as  residents,  so  as  to  be  ca; 
of  voting  in  the  election  of  proctors,  residentes  vera  int 
tamur omnes  collegiorum  sociosy  scholares,  clericos,capel 
seu  quocunqne  alio  vocabulo  in  Chartd  fundationis  ejusdi 
nominati  et  dotatl  fuerint.  '  j 

This  function  of  chaplains  is  not  peculiar  to  Christ  Churdi^ 
but  is  found  in  several  other  colleges,  and  appears  by  thoit 
statutes  to  be  considered  in  the  same  light  with  other  deno^ 
minations  of  persons  upon  the  foundation. 

Great  might  be  the  inconvenience  to  allow  them  aa] 
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dtttiDcdon  upon  the  point  now  in  question ;  but  as  it  is  not  Ex  parte 
my  business  here  to  make  laws,  but  only  to  judge  of  them^  Lampkey. 
I  will  not  enlarge  upon  that  topic. 

But  I  cannot  conclude  without  making  one  observation 
upon  the  general  point  whereon  so  much  stress  has  been  laid 
in  this  appeal.  I  mean^  that  some  difference  is  to  be  made 
between  several  of  the  members  of  Christ  Church  and  those 
of  the  other  colleges,  in  respect  of  its  being  a  Cathedral 
Church,  as  well  as  a  house  of  learning. 

Christ  Church  has  now,  for  two  centuries,  under  the  pro- 
tection of  many  successive  princes,  eminently  flourished  as 
a  house  of  learning,  and  has  sent  forth  many  learned  and 
illastrious  persons  for  the  service  both  of  church  and  state ; 
Bat  I  am  firmly  persuaded  nothing  would  tend  more  to  stop 
tiut  happy  progress,  and  to  disturb  and  unsettle  the  good 
goremment  of  this  society,  than  to  admit  of  any  distinction 
in  pomt  of  discipline  arising  from  the  mixture  of  a  Cathedral 
Church  in  their  constitution. 

It  is  impossible  to  foresee  into  how  many  instances  the 
consequences  of  that  reasoning  may  extend.    It  is  therefore 
safer  to  adhere  to  the  ancient  foundations  and  principles 
j  which  have  hitherto  prevailed. 

Upon  the  whole  I  am  of  opinion  that  the  marriage  of  the 
petitioner  was  a  lawful  cause  of  expulsion. 

Let  his  complaint  therefore  be  dismissed* 


QHEEN,  and  ROSAMOND  his  Wife    .     .    Plaintiffs  5  (1) 

and 
BELCHIER  and  Others Defendants. 


January  28M,  1737. 

wPoN  the  marriage  of  Henry  Payncy  the  Castle  Inn  at     ^  A^^-  ^^s. 
Kingston  was  vested  in  trustees,  upon  trust  for  Elizabeth  ^^J"""*".^ff 

liorided,  that  if  btisbiind  and  wife  shall  die,  leaving  issue  benidcs  an  eldest  son  unprovided  for, 
^Wq  it  should  be  lairfiil  for  the  trustees  to  enter  upon  the  estate,  and  receive  all  the  rents  and 
)>ofits  thereof,  until  they  had  received  200/. ;  and  the  estate  was  afterwards  declared  to  be 
^ttrge^vnth  raising  this  sum  for  the  use,  maintenance  and  support  of  such  children  so  unprovided 
^»  in  mch  manner  and  such  proportions  as  the  survivor  of  the  husband  and  wife  ahDuld  ap- 
fobt  The  wife  survived,  and  appointed  the  200/.  for  a  daughter,  the  plaiotiff'a  wife,  being 
tdtld  nn provided  for. 
9k  Joseph  Jekyli  decreed  the  200/.,  and  interest  by  way  of  maintenance  from  the  death  of  the 
Defendant  appealed  from  thal^  part  uf  the  decree  which  allows  interest,  and  decree 


(1)  The  statement  of  this  case  is  taken  which  have  been  foand,  which  do  not 

hMB   Lord    Hardwicke*i  Note-book,  differ  in  anj  material  respect  from  that 

n^  judgment  from  Atkynsy  which  cor-  of  Mr.  Atkyns. 
with  two  Manuscript  Reports 
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Gmn       SHnt  for  life^   remainder  to  jinn  Payne,  the  mti(&ttt 
V-  Henry  Payne  for  life,  remainder  to  Henry  Papne  for  SI 

BsLCHiEB.  remainder  to  Ann  his  intended  wife  for  life,  rfwwiinder  lol 
firot  and  other  sons  in  tail,  ^^  Provided  always  and  ufKiill 
condition.  That  if  Henry  Payne  and  Ann  hia  intended^ 
shall  die,  leaving  issue  besides  their  eldest  sou  unproiiil 
for,  then  it  shall  and  may  be  lawful  for  the  trustees  vui^ 
beirs,  from  and  after  the  decease  of  the  said  Henry ^  and  id 
his  wife,  into  and  upon  the  premises  to  enter  and  to  recsl 
and  take  all  the  rents,  issues,  and  profits  thereof^  so  loaga 
until  they  shall  have  had  and  received  thereout,  and  by  ^ 
Bieans,  the  sum  of  200/.  for  the  uses  and  pui|K>ses  hereiBaA 
declared,"  and  the  premises  were  afterwards  declared  to| 
chargeable,  and  to  stand  charged  with  the  raising  this  fl| 
for  the  use,  maintenance,  and  support  of  such  childrcB  ^ 
unprovided  for,  in  such  manner  and  in  such  proportioai 
the  survivor  of  the  husband  or  wife  should  appoint. 

The  wife  having  survived  her  husband,  appointed  the  90| 
to  be  paid  to  her  daughter,  the  wife  of  the  plaintiff,  9saii 
only  surviving  child  of  the  marriage,  who  was  unpiovidj 
for. 

The  bill  was  brought  by  the  plaintiff  and  his  wife 
the  defendant  who  bad  purchased  the  premises  for  a 
consideration,  but  with  notice  of  the  plaintiff's  daim 
payment  of  the  sum  of  200/.  and  interest  from  the  dealk] 
the  mother,  who  died  in  1735.  The  estate  was  of  the 
value  of  50/. 

The  Master  of  the  Rolls  decreed  the  principd 
200/.  to  be  raised,  and  likewise  interest  by  way  of 
nance  for  the  plaintiff 's  wife  from  the  time  of  the 
the  mother. 

From  this  part  of  the  decree  whidi  directed  the 
of  interest,  the  defendant  appealed. 

Mr.  Chute  and  Mr.  Fazakerley  were  counsel  for 
plaintiffs,  and  the  Attorney  General,  Mr.  Browne^  and 
Clarke  for  the  defendants.  , 

Jan.  28,  1737.      LoRO  CHANCELLOR. — ^The  defendant  in  this  case  bosgi 

purchaser,  with  notice  of  the  charge  upon  the  estate,  is  to  I 
considered  in  the  same  light  as  if  the  bill  had  been  brcMj^ 
against  the  person  under  whom  he  claims.  I 

The  question  in  this  case  will  be,  whether  the  200/.  is  \ 
be  considered  as  a  sum  to  be  raised  by  receipt  of  the  aoffi 
rents  and  profits,  or  as  a  sum  in  gross  hj  a  detendimi 
time. 

It  is  plain  by  the  settlement,  that  this  200/.  was  intaiA 
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r  the  duldren's  portions,  and  what  is  material  too,  for 
eh  as  were  otherwise  unprovided  for ;  and  therefore  if  no 
lintenance  was  allowable  in  the  mean  time,  the  estate  not 
ing  above  50/.  per  iannum,  the  200/.  must  necessarily  be 
hausted  greatly  in  bare  subsistence  for  such  children,  be- 
le  the  whole  sum  could  be  raised. 

Such  a  construction,  therefore,  ought  not  to  be  made,  un*  Where  money 
■  tiie  words  are  extremely  plain,  which  is  not  the  present  ]j^  n^ged  by 
le :  That  part  of  the  proviso,  empowering  the  trustees  to  j^^v^i^ 
ber  and  receive  the  rents,  &c.  seems  to  mean  the  annual  considers  them 
Its  and  profits,  though  in  general,  where  money  is  di-  "  ^d^Sn 
*ed  to  be  raised  by  rents  and  profits,  unless  there  are  to8eli,{i) «»» 
ler  words  to  restrain  the  meaning,  and  to  confine  them  to  rents  and  pro- 
6  receipts  of  the  rents  and  profits  as  they  accrue,  the  f**^**»*^ 
Wirt,  in  order  to  obtain  the  end  which  the  party  intended  lands. 
Ttdsing  the  money,  has,  by  the  liberal  construction  of 
Rse  words,  taken  them  to  amount  to  a  direction  to  sell  5 
d  as  a  devise  of  the  rents  and  profits,  will  at  law,  pass  the 
ids,  the  raising  by  rents  and  profits  is  the  same  as  riuaing 
sale. 

ITie  subsequent  words,  by  which  the  premises  are  de- 
ired  to  be  charged  with  this  200/.  if  they  stood  alone, 
Kdd  certainly  warrant  a  sale  or  mortgage,  and  they  ought 
riidnly  to  have  their  proper  force,  and  ought  not  to  be 
Dtrouled  by  the  preceding  words,  supposing  them  to  mean 
aual  rents  only. 

The  words  of  the  appointment  of  the  200/.  being  in  such  The  appobt- 
inner,  and  in  such  proportions,  as  the  survivor  of  the  "e^^[^^ch'' 
her  and  mother  shall  direct,  are  very  material,  for  these  manner  and 
irds  not  only  include  a  power  of  raising  by  mortgage  or  the^urviror  of 
le,  but  a  certain  determinate  time  for  raising  it,  and  as  ^^.J^^'TJi 
(re  is  no  time  limited  by  the  settlement  for  payment  of  think  fit,  the 
B  money,  the  father  or  mother  might,  no  doubt,  have  [ber^mrffht™^ 
ide  the  200/.  payable  at  any  time,  as  at  the  age  of  twenty-  have  made  it 
e,  or  marriage,  and  in  such  case  interest  by  way  of  main-  time. 
lance  would  certainly  be  allowable  in  the  mean  time ;  it 


(1)  Especially  in  favour  of  debts  and 

rtioDS,    Trafford  v.   Jshtotiy    1  P. 

ns.  415.    Lin  gen  v.  Foley  ^  2  Ch. 

.  205.   Mills  v.  Banksy  3  P.  Wms. 

k  8.      Gibson  v.  Rogers^  Ambl.  93. 

mcs  V.  Dixon,  1  Yes.  41.   Allan  v. 

xkkouse^   2    V.  &  B.   72.,     unless 

It  be  words  to  restrain  the  meaning 

2 


to  annual  rents  and  profits,  Ivy  v. 
G liberty  2  P.  Wms.  IS.  Evelyn  v. 
Evelyn^  2  P.  Wms.  673.  Lord  Rivers 
V.  Lord  Derbyy  2  Vern.  72.  Anon.y  1 
Salk.  367,  pi.  2.  Small  v.  Wing^  3 
Bro.  P.  C.  503.  Lady  Shrewsbury  v. 
Lord  Shrewsbury y  1  VeiJ  jan.  234.; 
and  see  Okeden  v.  Okeden^  post. 


sto 


CASES  IN  CHANCERY. 


Green 
Belciiier. 

Where  a  legacy 
is  given  by  a 
fatbcr  to  a 
child  as  a  pro- 
vision, though 
payable  at  a 
future  day,  yet 
the  child  baa 
an  immediate  ' 
right  to  the  in- 
terest of  the 
money,  (1) 
otherwise  if 
the  legatee  be 
a  stranger  to 
the  testator. 


being  a  constant  rule  in  equity,  that  wherever  a  leg; 
given  by  a  father  to  a  child,  a^a  provision  for  such 
though  the  legacy  be  payable  at  a  future  day,  yet  the 
has  an  immediate  right  to  the  interest  of  the  money ; 
legatee  was  a  stranger  to  the  testator,  it  would  be  othe 
In  the  case  of  Ivy  v.  Gilbert,  there  were  no  words  dec 
the  premises  to  be  charged  with,  &c.  as  in  the  present 
yet  it  was  held  even  there,  that  the  words,  rents  and  [ 
would  in  general  warrant  a  sale,  though  it  did  not  i 
particular  case,  by  reason  of  the  subsequent  words  res 
ing  the  manner  of  ndsing  the  money,  by  leases  fo 
two,  or  three  lives,  or  for  any  number  of  years 
minable  thereon,  or  for  twenty-one  years  absolutely 
old  rent.  (2) 

The  decree  afi&rmed. 


(1)  So  Glide  v.  Wnght^  1  Ch.  Rep. 
265.  Harvey  v.  Harvey^  2  P.  Wms. 
21.  Incledon  v.  Northcote,  3  Atk.438. 
Ilearle  v.  Greenbankj  ib.  716.  Co/c- 
man  v.  Seymour^  1  Ves.  211.  Beck^ 
ford  V.  Tobin^  1  Ves.  308.  Carey  v. 
Broun,  2  Ch.  Ca.  58.  But  interest  is 
given  to  children  upon  the  principle 
.  that  a  father  shall  be  presumed  to  have 
intended  to  provide  maintenance  for 
his  children,  until  the  le/;acj  become 
payable,  IJearlev.  Greenbanky  3  Atk. 
716.  Tyrrell  v.  Tyrrell,  4  Ves.  1. 
Chambers  v.  Goldzcin,  11  Ves.  1.  Ellis 
y.  Ellis,  iSch.  &  Lef.  5.  This  pre-, 
sumption  is  rebutted  where  maintenance 
is  given,  Ilearle  v.  Greenbank,  3  Atk. 
716.  Ellis  V.  Ellis,  1  Sch.  &  Lef.  5. 
Long  V.  Long,  cited  in  3  Ves.  286. 
Milchell  V.  Bozcer,  3  Ves.  283.  Wynch 
V.  Wynch,  1  Cox.  433.  ;  but  see 
Bourne  v.  Tynte,  cited  1  P.  Wms. 
786.,  which  was  disapproved  of  by 
Lord  Hardxsicke  in  Heath  v.  Perry, 
3  Atk.  103 ,  and  see  Stretch  v.  JVat* 
kinsy    1   Madd.  253.      And    all    the 


cases  decided  are  cases  of  infa 
has  not  heen  extended  by  any 
a  legacy  in  favour  of  an  adult, 
Thomas    Plumer,   Raven    v. 
1  Swan.  558.     Stent  v.  Robim 
Ves.    461.;    or    in  favour  of 
children,    though    Lord   Mvan 
Cricket t  v»  Dolby,  3  Ves.  12.,  ¥ 
different  opinion,   Houghton  v 
rison,  2  Atk.  329.     Butler  v.  j 
3  Atk.    59.     Elton  v.   Elton, 
508.  Perry  v.  Whitehead,  6  Ve 
Errington  v.  Chapman,  12  Ve 
or  of  natural   children,     Btckj 
Tobin,  D.  1  Ves.  310.  Perry  v. 
head,  D.  6  Ves.  547.   D.  per  Lc 
vanley,  contra,    3  Ves.  12.    L 
V.  Lowndes,  15  Ves.  304  ,  unless 
be  Inferred  that  the  testator  in 
to    place    himself   loco   parem 
Mazar  v.  Pybus,  4  Ves.  647. 
V.  Whitehead,  D.  6  Ves.  547. 
Hill,  ^  We.  &  Bea.  183. 

(2)  Reg.   Lib.   A.  1736.  fo 
Reg.  Lib.  A.  1737.  fol.  283. 
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UZABETH  CASBURNE  and  MARY>  ^ 
CASBURNE,  Infants 5  Plaintiffs^  (1) 

and 

3LEXANDER   INGLIS,  and  ELIZAO  ^ 

BETH  SCARFE \  Defendants. 


January  iSihy  1737. 

MiiAS  Casburne  having  issue  three  daughters,  ^mij  the     1  Atk.  603. 
te  wife  of  the  defendant  Inglisy  and  the  two  plaintiffs  5  by  -^^  ^^^  >"  f^ 
denture  bearing  date  the  4th  of  February,  1725,  conveyed  estate,  mort- 
Kty  acres  of  land  lying  in  Cowling,  in  Siiffidkj  to  the  use  8:"8^^»»^«'^ 
*  himself  for  life,  remainder  to  his  daughter  Ann  in  fee.        trrmnrrirawith 

B ,  A,  dies, 
i  the  xnortgAge  is  not  redeemed  daring:  th«  coverture ;  this  is  notwithstnndini^y  such  a 
Ubi  in  the  wife,  as  entitled  the  buslmnd  to  l)e  tenant  by  tbe  curtesy  of  the  mortgnj^ed  premiscf, 
^ia  this  Couit  the  land  is  considered  only  as  a  pledge  or  security  for  the  money,  and  does 
i  alt^r  the  possession  of  the  mortgagor. 

Thomas  Cashume  died  in  April  1726,  leaving  his  said 
bee  daughters,  his  only  i^sue,  him  surviving. 
Ann  Casburne,  by  lease  and  release  of  the  24th  and  25th 
k^  of  June,  1728,  in  consideration  of  900/.  conveyed  to 
|b  defendant,  Elizabeth  Scarfe,  and  her  heirs,  all  the  said 
feehold  lands  in  Cotvling,  subject  to  a  proviso  for  redemp- 
bo  upon  payment  of  the  said  sum  of  900/.  and  interest. 
Jin  August  1729,  Ann  Casburne  intermarried  with  the 
ndant,  Alexander  Inglis,  and  died  in  November  1731, 
ing  issue  by  her  said  husband  only  one  child,  a  son,  who 
soon  afterwards,  without  issue. 
In  1733,  the  plaintiffs  filed  their  bill,  insisting  that  they 
pire  entitled  as  heirs  at  law  both  to  the  infant  and  their 
bter,  to  the  said  premises  of  sixty  acres  in  Cowling,  and 
(certain  other  premises  which  had  belonged  to  their  father^ 
I  part  of  which  their  late  sister  Ann  had  been  tenant  in 
il,  and  in  other  part  tenant  in  fee. 

The  defendant  Inglis,  insisted  that  having  had  issue  born 
f  his  late  wife,  he  was  entitled  to  an  estate  for  life  as  tenant 
f  the  curtesy  in  all  the  said  premises,  and  amongst  the 

(1)  The  statement  of  this  case  Is  ceHor*$  Note-book ;  and  the  jodgment 
kco  from  the  pleadings ;  the  argn-  verbatim  from  a  manascri[»t  in  hii 
ats  of  counsel^  from  t^  Lord  Chan'    Lordship's  handwriting. 
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Casburmb 

V. 
IVOLIS. 


rest  in  the  said  sixty  acres  in  Cowlings  subject  to  Qi 
gage  thereon. 

On  the  8th  of  May,  1735,  this  cause  .came  on  to  I 
before  the  Master  of  the  Rolls,  Sir  Joseph  Jekyl 
his  Honor  was  of  opinion,  that  the  defendant^  A\ 
IngliSj  was  not  entitled  to  the  tenancy  by  the  ci 
the  mortgage^  premises  in  question;  and  decreed 
account  for  the  rents  and  profits  thereof^  from  the 
his  son. 

From  this  decree  the  defendant,  jflexander  Ing 
pealed,  and  the  cause  now  came  on  to  be  heard  b( 
Xxfrd  Chancellor^  upon  the  single  question,  whet 
husband  was  entitled  to  be  tenant  by  the  curtesy  ( 
gaged  lands. 

Mr.  Attorney 'Oeneraly  and  Mr.  Browne,  for  the 

A  man  cannot  be  tenant  by  the  curtesy,  unless 
was  actually  seised,  where  such  seisin  can  be  obti 
seisin  in  law  is  not  sufficient.  Lord  Coke  says,  th 
is  no  tenancy  by  the  curtesy  of  a  bare  right,  title, 
version,  or  remainder,  Co.  Litt.  s.  35.  The  statute 
recites,  that  by  the  invention  of  uses,  men  were  dei 
their  tenancies  by  the  curtesy,  and  women  of  thei 
A  feme  covert  is  not  dowable  of  a  trust.  It  is  true 
that  the  husband  has  been  held  to  be  tenant  by  the 
of  a  trust  estate ;  but  in  that  case  the  cestui  que  i 
the  absolute  beneficial  ownership  of  the  estate,  and  n 
and  entail  it  as  he  pleases.  In  Penville  v.  Luscoml 
the  Rolls,  4th  February,  1728,  his  Honor  thought  tl 
wa»  no  possessio  fratris  of  an  equity  of  redempt 
Monoids  V.  Messing,  (3)  at  the  Rolls,  20th  Februai 
and  Robinson  v.  Tonge  (4)  before  Lord  King,  i 
Term  1730,  it  was  held  that  a  wife  was  not  dowabi 


(2)  Lord  Mardwicke  says,  "as  to 
the  case  of  Pefimile  v.  Luscontbe, 
which  was  m^tvtjbil^d  to  have  been 
beard  at  the  RoH«)  it  was  a  pauper 
cause,  and  one  question  there  wajs, 
whether  there  might  be  a  possessio 
frairis  of  an-  tit^Wif  of  redemptioik. 
I  have  read  of  er  th^  deci^tal  order  in 
the  Register's  book,  and  it  concludes, 
that  his  Honor  declared  he  would  take 
thnr  to  consider  of  that  point  befbre 
ho  deKvered  his  opinion ;  and  I  can- 
not fiiid  thai  It  was  determined,  or  ever 
came  on  8gain/^  p^  U8»of  this  esse. 


(3)  In  Dixon  v.  Saville,  1 
Ca.  327.,  it  is  said,  that  th 
Reynolds  v.  Messing,  or  Ae 
White^  (as  it  stands  in  the  ] 
book)  is  misrepresented,  and 
warrant  the  point  said  to  be  d< 
by  it. 

(4)  The  point  here  men 
have  been  decided,  does  not 
any  of  the   reports  of  this 
Dixon  V.  Savitte,  1  Bro.  Ch. 
See  3  Yin.  Abr.  145.  pL  38. 
SM  V.  Tange^  3  P.  Wms.  398. 


CXSESS^  IN  CHitNGBRY. 

lOl^  of  redemption  of  a  mortgage  in  fee,  a  fortiori  a  hi]»-     GAtaeainft 
■d  ahidl  not  be  tenant  by  the  curtesy,  for  a  seisin  in  law  iflh  ^ 

Bdent  to  pve  a  woman  dower^  because  without  her  hua*-  ^J^^'^'^' 
id  ahe  cannot  reduce  it  into  actual  possession ;  but  if  the 
ihMid  oimts  to  obtain  seisin  in  fact,  he  loses  the  curtesy: 
kM  own  laches.  So  in  this  case,  the  husband  might,  by 
fing  cS  the  money,  have  obtained  actual  seisin,  or  haver 
da  the  mortgagee  a  bare  trustee  for  himself ;  till  that  i» 
le^  the  mortgagee  is  not  merely  a  trustee.  The  law  requires 
;  only  seisin  in  law,  but  seisin  in  fact,  where  it  is  possible; 
I  a  mortgagor  has  not  even  seisin  in  law,  no  actual  estato 
btereat,  but  merely  a  right  of  action,  by  which  upon  cer<- 
I  terms,  and  by  certain  means,  he  may  recover  the  estate; 
;  which  in  the  present  case  the  husband  has  neglectedrtoi 
If  a  feme  whilst  sole  aliens,  with  a  proviso  for  re-^entryt 
condition  broken,  and  the  condition  be  broken,  and  ther 
ilxmd  enters  not  during  the  coverture,  he  cannot-be  te^ 
It  by  the  curtesy,  and  yet  a  right  of  re-entry  after  conM- 
ioa  broken  is  a  higher  title  than  a  right  of  redemption^ 
it  requiirea  nothing  but  actual  entry  to  complete  it ;  ar 
ff^p^r  has  no  other  title  than  a  right  of  repurchasingr 
m  certain  terms,  an  election  which  he  may  or  may  not 
ereise.  If  the  husband  should  be  permitted  to  enjoy  thiai 
ate,  he  might  by  permitting  the  interest  to  accunmlate» 
liaoat  the  inheritance. 

Iff.  FoAokerley^  and  Mr.  Murray^  for  the  defendant,  tbe< 
ibaad. 

rbe  mortgagor  is  considered  as  the  owner  of  the  land^ 
iject  to  a  primary  charge  thereon ;  subject  to  that  charge^. 
irmprtgagee  ia  only  a  trustee  for  the  mortgagor,  IVent. 
L  1  Vera.  329.  Bwmet  v.  Kyna^ion^  2  Vem.  401. 
mie  V*  Falkland,  ib.  625«  Tabor  v.  Qraver,  ibi  3^. 
imttit^:^  caae^  &Co.  96. 

to  equity  <^  redemption  is  an  estate  devisable,  descends 
i^and  Bubj^ect  to  all  legal  consequences;  at  law  a  mort^ 
l^ii^feo  ia  a  <  revocation  of  a  will,  but  in  equity  no  filtr^^- 
Mttao  thanria  necessary  to  make  good  the  mortage;  ai 
^(BUent  I  creditor  has  an  equitable  lien  on  an  equity  of  re*' 
tfplkmi'.  aithoiigh  no  elegit  can  be  tak^i  out.  Since  the^ 
tqM^-of  Uaea,  equitable  estates  have  been  governed. by t 
bMvt-rales  from  what  they  were  before.  That  statute, 
itingthe  inconveniencea  which  had  arisen,  attempts  ta 
NidlJI:  tlmUTi  byrMincauDg^  the .  possesaton  to  the  uaa#  Tfcia 
iitr>Iiift-fi(limedi  titMta& upon  the  same  prxneipley  \htelmm 
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amded    the  incoaTenieacetf    by  adhering  to  tte   muStg. 
Vs  ^tqmiiat  $ejuitftr  legem^  it  therefore  oonfiden  m  tmsttt  m 

''^'^^       mere  inEtrament ;  upon  this  ground  there  is  no  doubt 
tbzt  a  hosbuid  is  entitled  to  the  tenancy  by  tbe  curtesj 
a  tru»t   estate,  2Vem.  525,  5S3,  690.    In   SweeiappU 
B'mdm,  2  Vera.  536.,  it  was  held  that  he  vas 
the  curte2V  in  monev  directed  to  be  laid  oot  in  land. 
odIv  exception  is,  the  case  of  a  wife  who  is  not  entitled 
dower   out  of  a  trust,  Ladj  Radnor  r.  FeMdebaidy^  S 
P.  C.  69. ;  but  that  case  was  so  decided  to  mroid  the  in 
reniences  which  would  have  arisen  from  subjecting 
to  dower  which  had  been  purchased  under  the  im 
that  they  were  not  subject  thereto ;  and  it  is  clemr,  that  i 
htisbarid  was  seized  in  fee,  subject  to  a  term  in  tnisteei 
raise  portion?,  the  wife  would  be  dowable  if  the 
were  raised  not  subject  thereto.     If  the  law  be  so  desr 
to  tniit  estates,  the   case  of  an   equity  of  redemption 
stronger.     It  is  a  trust,  and  something  more.  Chief 
Hale  J  Hard.  ASJ,  402,  says,  I  concelre  that  a  mortgage 
not  merely  a  trufet,  it  is  a  title  in  equity,  besides  there 
mariy  things  of  which  the  husband  shall  have  the  cu; 
though  the  wife  cannot  be  endowed,  Co.  Litt.  30.     It 
been  said,  that  the  husband  ought  to  have  obtained 
seisin  by  redeeming  the  mortgage,  but  that  is  begging 
quei«ticn,  for  that  could  only  be  necessary  in  the  event 
his  not  being  entitled  to  the  curtesy  of  the  equity  of 
dcmption.    Ihis  is  compared  to  a  seisin  in  law,  but  of 
equity  of  redemption  there  is  no  difference  between  a 
in  law  and  a  seisin  in  fact.    The  reason  of  law  on 
of  which  a  husband,  who  by  his  own  laches  omits  to 
tain  actual  seisin,  loses  his  curtesy,  does  not  apply  to 
case,  Dr.  and  Student,  172.    Co.  Litt.  30.    In  Litt. 
62.  40  a,  and  Payne's  case,  8  Co.  36.,  it  is  laid  down 
in  all  cases  in  which  the  issue  is  to  make  himself  heir  to 
wife,  the  husband  shall  be  tenant  by  the  curtesy.     In 
ville  V.  Luscombe,  there  was  no  decision  about  the 
frafriSf  and  in  a  note  of  a  case  in  1716,  it  is  stated 
Lord  Cowper  thought  that  there  might  be  a  possessio 
of  an  equity  of  redemption.    The  supposed  injury  to 
inheritance  from  the  husband's  permitting  the  interest 
accumulate,  could  never  happen,  because  the  Court  wooyi 
compel  him  to  keep  down  the  interest.  ; 

Mr.  Attomey^Generaly  in  reply. — I  ask  no  more  than  ttll 
the  rule  of  aquitas  sequitur  legem  should  be  adhered  to.    ■ 
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1  had  died  before  the  day  of  payment  mentioned  in     Casburne 
iso  had  arrived,  and  the  heir  had  paid  the  money       ^    ^' 

ly  and  entered,  the  husband  would  not  have  been  te- 
the  curtesy.  Why  then  is  he  to  be  so  of  the  equity 
ption,  which  is  nothing  more  than  a  postponement  of 
3f  payment,  and  an  additional  time  for  the  perform- 
the  condition  allowed  by  courts  of  equity.  If  a 
)urcha5es  an  estate  and  dies  before  entry,  her  issue 
ke  himself  heir  to  her,  and  recover  the  estate  by 
that  heirship,  and  yet  the  husband  cannot  be  tenant 
urtcsy. 

2  25th  of  March,  1738,  his  Lordship  delivered  the 
;  judgment. 

Chanxellor. — The  general  question  in  this  case 
her  the  husband  can  be  .tenant  by  the  curtesy  of  an 
r  redemption  on  a  mortgage  in  fee.  This  depends 
D  considerations :  First,  fFhat  kind  of  interest  an 
^  redemption  is  in  the  eye  of  this  court.     Secondly, 

requisite  to  entitle  a  husband  to  be  tenant  by  the 
if  an  equitable  interest  in  land  where  the  wife  had 
legal  estate. 

As  to  the  nature  of  the  interest.  An  equity  of  re* 
I  is  considered  as  an  estate  in  the  land.  It.  will  de- 
lay be  granted,  devised,  entailed,  and  tliat  equita- 
1  may  be  barred  by  a  common  recovery. 
)roves  that  it  is  not  considered  as  a  mere  rightj  but 
in  estate  whereof  in  the  consideration  pf  this  court 
ly  be  a  seisin,  for  without  such  a  seisin  a  devise  could 
jood. 

erson  having  the  equity  of  redemption  is  considered 
r  of  the  landy  and  the  mortgagee  is  entitled  only  to 

as  a  security  or  a  pledge  for  a  debt.  For  this  rea- 
ortgage,  though  in  fee,  is  considered  in  this  court, 
nal  asset  Sy  and  shall  go  to  the  exeaitor,  not  with - 
;  that  the  legal  estate  vests  in  the  heir  in  point  of 
he  husband  of  a  feme  mortgagee  shall  not  be  tenant 
urtesy  of  tlie  mortgage,  unless  the  mortgage  be  fore- 
)y  wliich  it  ceased  to  be  a  pledge.  It  shall  not  pass 
ise  of  all  his  lands,  tenements,  and  hereditaments.  (1) 


lie  beneficial  interest  in  a  mort-  fer  of  real  property,  unless  the  testator 

eh  is  only  the  money  due  upon  has  no  other  lands  to  answer  the  de- 

ge  will  not  pass  under  words  scriptioa  in  the  will  than  those  in  mort- 

e  ooly  applicable  to  the  traus-  gage  to  him,  Clarke  v.  Abbott^  Barn. 
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V, 

Inglis. 


This  was  unanimously  resolved  by  Lord  Cowper^ 
by  Lord  C.  J.  Drevor  and  Mr.  J.  Tracey,  in  thi 
Litton  V.  Falkland,  2  Vern.  625, 

The  words  are,  it  was  unanimously  agreed,  ] 
mortgages  in  fee,  although  forfeited  when  the  will  ^ 
did  not  pass  by  the  general  words ;  although  he  al 
foreclosed  those  mortgages,  or  obtained  a  releas 
equity  of  redemption,  they  shpuld  not  pass  by  the 
go  to  the  heir  at  law.    This  shews  that  the  rdeat 


457. ;  and  notwithstanding  it  was  said 
by  Lord  Thurlowy  in  Pickering  v. 
Vowlesy  1  Bro.  C.  C.  197.,  « that  if  a 
roan  has  estates  of  his  own  and  also 
has  pure  trusts  and  gives  the  residue 
by  will,  only  his  own  estates  will  pass 
by  the  residuary  clause  ;"  and  in  The 
Attomey'General  v.  Duller^  5  Ves. 
340.,  it  was  held  by  Lord  Ro$$lyn  that 
by  a  devise  '^  of  all  the  rest  of  my  real 
estate,  right,  property,  and  interest 
therein,  in  law  or  equity,"  to  his  sons, 
a  trust  estate  did  not  pass;  it  seems 
now  to  be  settled  that,  by  a  devise  in 
general  terms  a  trust  estate  will  pass, 
unless  from  expressions  in  the  will  or 
from  the  purposes  or  objects  of  the  tes- 
tator a  contrary  intention  can  be  infer- 
red, Lord  Bray  broke  v.  In$k^y  8  Ves. 
417.  Thus  where  a  testator  devised, 
^^  all  his  real  estates  whatsoever  and 
wheresoever,  onto  his  wife,  her  heirs  and 
assigns,  for  ever ;  and  gave  her  all  his 
personal  estate  whatsoever  and  where- 
soever," it  was  held  by  Lord  Eldon^ 
in  affirming  the  judgment  of  The  Mas* 
ier  of  the  Rollsj  that  trust  estates 
passed,  ibid. ;  and  it  is  stated  by 
Lord  Eldon  that  Lord  Kenyon  in  JRo^ 
d.  Reade  v.  Reade^  8  T.  R.  122.,  said 
that  under  a  dry  naked  devise  of  all 
his  estates,  a  trust  estate  would  pass ; 
and  in  the  same  case  Lord  Eldon 
stated  that  upon  consultation  with  Lord 
Roiilyn^  Lord  R.  said  that  in  The  At- 
iomey^General  v.  Buller^  he  was  ra- 
ther overborne  by  the  observation  of 
The  Attomey^General^  and  that  his 
own  opinion  rather  concurred  with  Lord 
Eldon*8y  ib.  But  if  there  be  anything 
in  tlie  will  which  denotes  an  intention 
of  controuling  the  general  words  ;  then 
a  trust  estate  will  not  pass ;  as  where  a 


testator,  under  a  general  dei 
estate,  subjects  it  to  the  ps 
his  debts.  Roe  d.  Reade  v. 
T.  R.  120.  Duke  of  Leeiif  V. 
3  Ves.  349.  5  Ves.  341,  note. 
Morgan^  10  Ves.  101.,  and  i 
tion  of  the  devisee  may  be  cal 
of  expressions  in  the  will  to 
intention  of  the  testator,  per 
don  in  Lord  Braybroke  v. 
Ves.  435 ;  as  where  a  testator ! 
ed,    ''  all  the   rest,  residue, 
mainder  of  his  estate  and  effc 
soever  and  wheresoever,  and 
nature  or  kind  soever,  to  hii 
son  George  Hallj  now  a  mi 
belonging  to  his  ship  the  Ci 
heirs,    executors,   administrai 
assigns  for  ever,  to  and  for  his 
own  proper   use    and    beho 
was  held  by  Lord  EldoUj  tl: 
tate  in   the  testator,  as  mor 
fee,  did  not  pass.  Ex  parte 
6  Ves.  578. ;  and  in  that  ca: 
understood  that  Lord  Eldon  re 
the  expression  that  it  was  give 
use  and  behoof"  of  the  party ; 
that  case  was  afterwards  men 
Lord  Braybroke  v.  Inskip^  Lc 
said,  ^^  that  he  did  not  mean  t 
thing  upon  the  expression,  th 
given  to    the  use   and  beho 
party,  and  that  it  came  on  u 
tion,  and   perhaps   was  not 
tively  considered,  as  the  imp 
the  point  required ;  bat  it  wi 
intention  to  say,  that  in  the  i 
stance  of  a  dry  trust  estate 
thing  more  in  the  will  than  a 
vise  in  general  terms,  that  h 
stood  the  general  role  to  be 
would  not  pass." 
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vpSty  of  redemption  or  foreclosure  is  considered  in  equity 
B  8  new  purchase  or  acquisition  of  the  real  estate  in  the 
md. 

On  the  like  reason  in  the  case  of  Burned  v.  Kinnaston, 
I  Vem.  401,  a  mortgage  in  fee  of  the  wife,  was  held  to  be 
■ly  a  choee  in  action. 

Now  if  this  be  the  nature  of  the  mortgagee's  interest,  in 
be  eye  of  this  court,  it  will  follow  necessarily  from  hence 
ttt  the  nature  of  the  interest  of  the  person  who  has  the 
pnty  of  redemption,  must,  in  the  eye  of  this  court,  be  a 
Sid  estate  ;  for  otherwise,  the  ownership  of  the  land,  the 
ill  property  in  equity,  will  be  sunk  and  vested  nowhere, 
Uch  is  not  to  be  admitted  ;  and  therefore,  if  it  be  not  in 
K  mortgagee  it  must  remain  in  the  mortgagor. 

Tliis  will  be  further  proved  by  considering  the  common 
ive  of  a  mortgage  in  fee  made  after  a  devise  of  the  land. 
tia  in  law  a  total  revocation  of  the  devise ;  but  in  the  con- 
Ueration  of  eqmty  it  is  only  a  revocation  pro  tanto,  it 
boonts  to  the  same  as  letting  in  a  charge  upon  it.  (2) 

Tlie  true  ground  of  this  is,  that  the  ownership  of  the  land 
pfh  in  equity  remain  in  the  mortgagor ;  and  therefore,  it 
liJl  pass  by  his  devise,  though  made  precedent  to  the  mort- 

It  has  been  objected,  on  the  part  of  the  plaintiff,  that 
|l  equity  of  redemption,  is  only  a  right  of  action  in  equity 
I  be  recovered  on  certain  terms  ;  but  what  I  have  already 
lid  proves  this  not  to  be  well  founded.  It  is  no  otherwise 
t  of  action  in  equity  than  any  interest  is,  which  a  man 
come  at  but  by  suing  a  subposna,  as  the  law  books 
it;  and  that  is  the  case  of  every  mere  trust  of  land 
is  admitted  to  be  considered  always  as  a  real  estate 
court.  To  say  that  this  is  a  mere  right  of  action  in 
will  be  to  fall  under  the  difficulty  which  I  just  now 
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0  York  T.  Stone^  1  Salk.  158. 
▼.  Walker^  1  Vem.  97.  Hall 
icA,  1  Vem.  329, 342.  Duke  of 
▼.  Bolton^  2  Ld.  Raym. 
Rider  v.  JVager^  2  P.  Wms. 
Parsons  v.  Freeman^  3  Atk. 
Baxter  v.  Dyer^  5  Ves.  656. 
Oglander^  6  Yes.  190., 
in  8  Ves.  106.  Charman  v. 
ran,  l4  Ves.  580.  Innes  v^  Jack" 
k%16  Ves.  356.  Vomer  v.  Jeffrey ^  ib. 
19*    So  a  cooveyance  ibr  the  pajment 


of  debts  is  only  a  revocation  pro  tantOj 
Vernon  v.  Jones ^  2  Vera.  241 .  Ogle  v. 
Cook^  cited  2  Bro.  C.  C.  592.  Brydges 
V.  Dachess  of  Chandosj  2  Ves.  jun. 
428.  But  if  there  be  uses  beyond  the 
mere  particular  purpose  of  a  charge  or 
incumbrance,  then  the  devise  will  ope- 
rate as  a  revocation  both  in  law  and 
equity,  per  Lord  Eldon  in  Harmood 
V.  Oglander^  8  Ves.  202.  Cave  v. 
Holfordy  3  Ves.  650.  Rawlins  v.  Biir- 
gisy  2  Ves.  k  Bea.  382. 
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This  was  unanimously  reeolv  ; 
by  Lord  C.  J.  Trevor  and  ^ 
Litton  V.  Falklandy  2  Vcr 

The  words  are,  it  w 
mortgages  in  fee,  altho^ 
did  not  pass  by  the  * 
foreclosed  those  ir 
equity  of  redemp* 
go  to  the  heir  at 


Y. 


land  will  beia 

Court  that  tb 

i;ion;  and  the 

the  equity  of 

>iot  a  bare 

rageeis 

e  that 

■iim- 


157.;  and  notwithstandinsr 
by    Lord    Thurlow^    in 
Voxcles,  1  Bro.  C,  C.  1 ' 
man  has  estates  of  hi^ 
has  pure  trusts  and 
by  will,  only  his  o' 
by  the  residuary  r' 
Attorney-Generr 
340.,  it  was  hel'' 
by  a  devise  ''  • 
estate,  right 


therein,  in 
a  trust  k'^ 
now  to  ^ 
general 
unlev^ 

froir. 

taf 

r« 


..en  a  lengdi 
redemption. 
JLS  requisite  to  entitk 
ic  curtesy  of  an  equitahb 
lie  had  not  the  legal  estate  diu^ 
.   common  law  four  things  are  neces* 
.nancy  by  the  curtesy: — Marriage j—tbl 
.    \\  iiich  by  possibility  may  inherit  the  land;^ 
.  .  the  wife  j — seisih  of  the  wife  iA  fact  during  the  oo^ 
, iiurc.     So  it  is  laid  do^vn  in  Co.  Litt.  30  a. 
It  is  admitted  that  the  three  first  of  these  requisites 
cur  in  the  present  case ;  but  the  objection  relied  upon  id 
that  there  was  no  actual  seisin  of  the  wife  during  the  cm 
verture,  which  as  it  has  been  contended  is  necessary  as  wd| 
in  the  case  of  an  equitable  estate  as  of  a  legal  one.  ^ 

That  no  actual  seisin  of  the  freehold  was  in  the  vnle  mod 
be  admitted;  nay  it  must  be  admitted  that  she  Aad^ 
seisin  whatsoever  of  the  legal  estate,  either  in  fact  or  in  lamji 
but  that  is  beside  the  question,  for  it  proceeds  upon  a  sa^ 
position  that  there  can  be  no  such  thing  as  a  tenancy  b| 
tlie  curtesy  of  an  equitable  estate.  This  argument  theiei 
fore,  proves  too  much,  and  will  contradict  and  overthroi 
many  cases  which  have  been  determined  and  settled,  &! 
which  reason  it  is  not  to  be  admitted. 

The  true  question  upon  this  point  is,  whether  there  ml 
such  a  seisin  or  possession  in  the  wife,  of  the  equitaU 
estate  in  the  land  as  in  the  consideration  of  this  court  i 
equivalent  to  an  actual  seisin  of  tlie  freehold  at  the  coffl 


(3)  Se<s  Hard.  467.    2  Vern.  104.     Walk.  Rep.  184.,  and  the  judgment  i 
nrid  Cholmondeley  v.  Clinton,  2  Jac.  &     that  case  in  the  House  of  Lords,  ib.  l» 
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And  upon  the  best  consideration  which  I  have    Casburni 
'  g^ve  this  case,  attended  with  the  greatest  v. 

he  decree  already  pronounced,  I  am  of  opi-      Inqlis, 
as  such  a  seisin, 
r  which  I  have  already  offered  under  the 
bave  shewn  that  an  equity  of  redemp- 
'  i^age  in  fee  unforeclosed,  is  the  own* 
"  real  estate  in  equity.    Then  there 
<  a  seisin  of  it  in  the  notion  of 
Nin  could  there  be  besides  that 
md  his  wife  had  in  this  case. 
i!i  the  year  1728.    In  1729, 
.lendant  Inglis.    In  1731  she 
.y  inheritable  ;  and  as  there  was  no 
vv  ife  all  along  continued  in  possession  of 
.lU  though  that  possession  was  at  law  but  as 
.i  will  to  the  mortgagee  J  yet  in  equity  it  was  as  otvner 
..  Uie  esiatey  subfect  to  the  pecuniary  charge  or  incumbrance  j 
lo  that  here  was  an  equity  of  redemption,  clothed  with  an 
wtimal  possession  and  receipt  of  the  profits,  which  had  never 
Ren  interrupted.    From  hence  it  follows  that  there  cannot  A  husband 
ma  higher  instance  of  an  actual  seisin  of  an  equitable  estate,  by\hc  curtesy 
^    qacBtion  then  will  be  reduced  to  this,  whether  there  can  ?f  ^^^  equiia- 

.         «  •  .     ,  ,  <.     1       We  estate  of 

a  tenancy  by  the  curtesy  of  an  equitable  estate  of  the  lu  wife,  (i) 
?     But  that  has  been  so  often  determined,  that  I  take 
be  the  settled  law  of  this  Court ;  it  is  founded  on  the 
ij  that  equity  follows  the  law,  which  is  a  safe  as  well 
m  fixed  principle,  because  it  makes  a  substantial  rule  of 
•/jf,  certain  and  uniform^  let  the  form  or  mode  of 
property  be  what  it  will.    In  the  case  of  Lady  /F?/- 
and  Sir  Bouchier  W^ray,  2  Vem.  680.,  it  was  taken  as 
ly  and  two  cases  are  there  cited,  wherein  it  was  deter- 
that  the  husband  should  be  tenant  by  the  curtesy  of 
restate ;  Balls*  case,  and  the  case  of  TForthington  v. 
?A«r.    This  is  so  clear  and  known,  that  it  was  admitted 
"^tkie  counsel  for  the  plaintiff,  and  yet  the  case  of  a  trust 
subject  to  debts,  differs  very  little  from  a  mortgage  in 
''nay,  if  the  trustees  are  in  possession,  it  seems  to  me 
stronger  agdnst  the  claim  of  the  husband  than  the 
case.    The  case  of  Sxveetapple  v.  Bindon,  2  Vern. 
'went  a  great  deal  further. 

WatU  V.  BaU^  1  P.  Wms.  108.  Chaplin  v.  Chaplin,  3  P.  Wms.  234. 
[HBaiLXjO.  Litt  39  a.  note  6. 
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In  that  case  Mrs.  Bindan  gave  a  sum  of  money  to  beUi^jj 
out  by  her  executors  in  the  purchase  of  lands  to  be 
on  Mary  her  daughter  in  tail,  with  remainder  over, 
mother  died,  and  Mary,  the  daughter^  married  the 
Sweetapple,  and  had  issue  by  him.    The  issue  died, 
Mary  the  wife  died.    The  surviving  husband  bxovght 
bill  to  have  the  money  laid  out  in  land  and  settled  on 
for  life  as  tenant  by  the  curtesy. 

On  the  hearing  of  the  cause,  my  Lord  Cawper 
that  the  husband  was  entitled  to  be  tenant  by  the 
and  decreed  the  money  to  be  laid  out  in  land,  and  the 
when  purchased  to  be  settled  on  the  husband  tar  lib 
cordingly. 

In  the  present  case,  the  principal  objectiona  relied 
were  two. 

]^rst.  That  here  was  a  laches  in  the  husband,  for  ilul 
might  have  paid  off  the  mortgage-money,  or  brought  Us- 
to  redeem,  and  thereby  have  gained  the  legal  estate^ 
that  it  was  his  neglect  not  to  do  it. 

Secondly,  That  it  has  been  determined,  that  a  wife 
not  be  endowed  of  an  equity  of  redemption,  and  the 
ought  to  be  equal  between  husband  and  wife.    As  t9 
first,  it  was  compared  to  the  laches  which  the  law  ii 
to  a  husband  in  not  making  an  entry.    One  answer  la 
objection  is,  that  the  comparison  will  not  hold,  for  it 
no  means  to  be  presumed  to  be  so  easy  to  pay  off  die 
gage-money,  as  to  make  an  entry. 

The  mortgagee  is,  by  the  rules  of  this  Court,  enl 
ux  months'  notice  before  he  is  obliged  to  take  the 
money. 

If  a  bill  is  to  be  brought,  a  much  greater  delay  and 
difficulties  will  occur. 

But  the  clear  answer  to  this  objection  is,  that  it. 
holds  in  the  case  of  a  trust  estate  or  of  a  sum  of 
be  laid  out  in  the  purchase  of  lands.    If  it  had  been 
trust  estate,  the  husband  might,  with  more  ease  havfi 
tained  a  decree  for  a  conveyance,  than  in  the  case  of  a 
gage  for  a  redemption ;    and  in  the  case  of  Swe^i 
Bindorij  the  husband  might  undoubtedly  have  brought 
bill  to  have  the  money  laid  out  in  a  purchase  of  land. 
this  was  not  allowed  to  be  a  sufficient  objection  in 
those  cases.  A 

This  objection,  however,  was  endeavoured  to  be  iitrci^ 
ened  in  the  case  now  in  judgment,  by  alleging,  that  the  hi 
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biod  mjg^t  be  encouraged  to  su£Se|r  the  interest  to  run  on 
ap(m  the  mortgage  without  redeen^ing^  so  as  to  load  the 
frtate. 

JfOini  I  do  not  quite  take  the  force  of  that  reasoning.    If 

jj^mwifi  the  ii^terest  accruing  due  during  the  life  of  the  wife, 

^apprebeod  that  it  is  not  to  be  regarded;   for  the  husband 

md  wife  being  owners  of  the  estate^  may  do  what  they  will 

vith  their  own.    The  heir  of  the  wife  is  in  herself,  and  has 

9P  right  to  object  that  his  ancestor  has  left  too  great  a  bur- 

flen  o£  interest  upon  him.    If  it  means  the  interest  to  incur 

after  the  wife's  death,  and  during  the  subsistence  of.  the 

tmney  by  the  curtesy,  the  heir  will  have  the.  same  remedy 

in  tins  Court  against  the  tenant  by  the  curtesy  as  against 

Jfqr  Qtber  tenant  for  life,  to  compel  him  to  keep  down  the 

interest. 

'  Secondly,  As  to  the  other  objection,  that  it  has  been  de- 
IfUmined  that  a  wife  shall  not  be  endowed  of  an  equity  of 
^idemptioa  of  a  mortgage  in  fee,  and  that  the  rule  ought  to 
beequaL 

This  proves  abundantly  too  much,  for  it  has  been  also  de- 
iocmined  that  a  wife  shall  not  be  endowed  of  a  mere  trust 
JMhitt,  of  which  it  is  admitted  that  the  husband  shall  be 
teiaiit  by  the  curtesy.  This  shews  that  the  argument 
^farav^n  from  the  case  of  dower  to  the  case  of  tenancy  by  the 
Artesy  o£  an  equitable  estate  entirely  fails  upon  the  prece- 
dents of  this  Court.  How  it  came  to  be  so  settled  at  first 
il  of  a  different  consideration,  and  perhaps  it  may  be 
k^ivd  to  find  out  a  sound  reason  for  it ;  but  it  is  safest  to 
•ioOow  and  adhere  to  that  which  has  been  settled  and  esta- 
tiished. 

;  When  any  dbsatisfaction  has  been  expressed  concerning 
py  of  the  determinations,  it  has  generally  been  at  the  deny- 
\jfg  of  4ower  to  the  wife,  not  at  the  allowing  an  estate  by  the 
bfortesy  to  the  husband ;  and  if  any  alteration  was  to  be  in- 
plnoduoed,  the  nearest  way,  in  my  humble  apprehension,  to 
littain  t^  mere  right,  would  be  to  allow  the  wife  to  have  dower 
pif  a  trust  estate,  not  to  disallow  the  tenancy  by  the  curtesy 
the  husband.  But  as  things  now  stand,  I  take  the  ground 
tiiose  cases  wherein  the  wife  has  been  refused  the  aid  of 
Court  to  have  dower  of  an  equity  of  redemption  of  a 
in  fee  to  have  been,  that  she  could  not  have  it  of  a 
estate,  which  was  still  building  on  the  same  principles ; 
WH/Lft^bdi  were  so,  the  consequence  in  the  case  of  tenant  by 
liv  cnriefy  holds  just  the  contrary  way,  for  the  husband  is 
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stllowed  to  be  tenant  by  the  curtesy  of  a  mere  trust  estate^ 
nay,  of  money  to  be  laid  out  in  land ;  and  therefore  by  parity 
of  reason,  by  analogy  to  that  case,  he  ought  to  be  so  of  aa 
equity  of  redemption,  especially  where  the  wife  continued  ia 
possession  all  her  lifetime.  As  to  the  case  of  Penvilk  ?.| 
Luscomhe,  which  was  mentioned  to  have  been  heard  at 
Rolls  on  the  4th  Feb.  17^8,  it  was  a  pauper  cause, 
one  question  there  was,  whether  there  might  be  a 
fratris  of  an  equity  of  redemption.  I  have  read  over  the 
cretal  order  in  the  Register's  Book,  and  it  concludes  that 
Honour  declared  he  would  take  time  to  consider  of 
point  before  he  delivered  his  opinion,  and  I  cannot  find 
it  was  determined,  or  ever  came  on  again. 

In  the  argument  of  the  cause  on  the  part  of  the  plaint 
this  case  was  put :   Suppose  a  feme-sole  conveyed  land 
J.  S,  in  fee,  subject  to  a  condition  of  re-entry  on  paynu 
of  a  sum  of  money  by  her  or  her  heirs  at  a  certain  day, 
marries,  has  issue,  and  dies  before  the  day,  and  after 
death  her  heir  pays  the  money  at  the  day  and  enters, 
the  husband  be  tenant  by  the  curtesy  ? 

If  this  case  was  meant  of  a  mortgage,  subject  to  a 
dition  of  redemption,  then  the  case  is  the  same  with 
present,  and  will  fall  under  the  same  determination.    Bat 
it  was  intended  of  a  purchase,  subject  to  a  bare  condition 
re-entry  at  law,  most  clearly  he  will  not,  for  in  that  case 
wife,  after  her  conveyance,  and  before  the  re-entry, 
neither  a  seisin  nor  estate  in  the  land.     She  had  neither 
in  rf,  nor  Jus  ad  rem,  and  it  would  be  to  make  the  husi 
tenant    by  the   curtesy  of    a  mere  right,    a  conditicm, 
power  of  revocation,  or  possibility ;   that  cannot  be. 
latter  case,  however,  has  no  kind  of  resemblance  to  that 
in  judgment.     For  these  reasons  I  am  of  opinion,  that 
defendant  Inglis  is  entitled  to  be  tenant  by  the  curtesy ^ 
the  mortgaged  premises,  and  therefore  that  this  part  of 
decree  ovght  to  be  reversed.  (1) 

N.  B. — I  decreed  the   same  between  Gwillim  and 
land,  11th  Nov.  1738. 


(1)  Reg.  Lib,  A.  1737.  fol.  408. 
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MICHAELMAS  TERM,  1737- 


ANONYMOUS.  (1) 

I  Chancellor. — I  remember  the  case  of  Amtin  v. 
fj  where  the  three  subscribing  witnesses  to  the  will 
?  positively  that  the  will  was  not  duly  executed;  yet 
went  into  circumstantial  evidence  that  it  was^  and  the 
ras  established  by  verdict  on  three  trials ;  the  last  of 
1  was  at  fFells  before  Chief  Justice  JEyre,  and  I  was 
>el  in  it. 


(1)  This  case  is  taken  from  Mr.  Forrester's  Manuscript. 


ANONYMOUS.  (1) 


Jan.  28fA,  1737. 

IE  had  been  no  demand^  or  any  rent  paid  in  thirty     2  Atk.  14. 
i;   the  person  who  was  entitled  recovered  it  upon  a  ^nS^o^Jent" 

1  thirty  years,  yet  the  defeDdant  must  pay  costs  at  law  to  the  person  recovering  there, 
>De  in  equity. 


)  This  anonymous  case  is  taken 
Atk't/ns.  It  appears  in  Lord 
licicke^s  Note-book  under  the 
s  of  Bishop  V.  Greedy  under  the 
rins^  circumstances : — 
'  Cecil  Bishop  and  his  ancestors 
leen  seised  of  the  manor  of  Drai^' 
in  the  coanty  of  Sussex^  and  enti- 
to  a  chief  or  quit  rent  of  1  U.  11  J. 
\g  and  payable  out  of  Elbridge 
belonging  to  the  defendants  as 
ts  in  common,  part  of  the  farm  be- 
n  the  manor  of  Drayton.  The 
rent  was  paid  to  Sir  C  Bishop'* s 
r,  but  since  the  year  1707,  the 
lad  not  been  paid.  The  plaintiff 
ined  upon  the  farm  at  Elbridge 
t  arrears  of  the  rent,  whereupon  a 
in  was  brought,  but  a  verdict  was 


given  against  the  plaintiff,  on  account 
of  his  not  being  able  to  make  out  a 
title  to  the  rent.  Sir  C.  Bishop  brought 
his  bill  for  payment  of  the  arrears  of  the 
rent,  and  for  establishing  the  rent  for 
the  future,  alleging  by  his  bill,  that  not 
being  able  to  prove  out  of  what  part  of 
the  said  farm  the  rent  issued,  or  where 
the  same  was  payable,  he  was  unable  at 
law  to  maintain  his  distress.  The  de- 
fendants by  their  answer  stated,  that 
they  did  not  know,  or  had  they  ever 
heard  of  any  such  quit  rent  issuing  out 
of  the  said  farm  at  Elbridge. 

On  the  10th  of  March,  1736,  the 
cause  came  on  to  be  heard. 

Mr.  Fazakerley  for  the  plaintiff,  Mr. 
Vemey  for  the  defendant. 

It  was  proved  on  the  part  of  the 
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Anonymous,  verdict.    Lord  Hardwicke  said  the  defendant  must  pay  the 

costs  at  law ;  bat  as  the  laches  arose  on  the  part  dt  the 
plaintiff,  and  the  obscurity  of  the  title  to  the  rent,  from  Ae 
want  of  a  demand  for  such  a  length  of  time,  he  shall  not  be 
allowed  costs  against  the  defendant  in  equity. 


plaintiff,  that  a  foimer  owner  of  £/- 
bridge  farm,  who  had  sold  it  aboat 
thirty  years  since,  had  paid  to  the 
plaintiff's  father  a  rent  of  lU.  Ud. 
And  a  rental  of  1701,  of  yearly  qnit 
rents,  dae  to  Sir  6\  Bishop  for  his 
manor  of  Drayton^  was  produced, 
wherein  the  rent  of  \ls.  111/,  payable 
in  respect  of  EUnridge  farm,  was  men- 
tioned. 

His  Lordship  directed  an  issue  to  try 
whether  the  plaintiff  was  entitled  to  a 
rent  of  11  #•  lid.  issuing  out  of  the  said 
lands  called  EUnridge  farm,  or  any  part 
thereof,  and  if  it  appeared  out  of  which 
part  of  the  farm  the  said  rent  issued, 
the  jury  were  to  indorse  the  same  on 
the  poitea.  Reg.  Lib.  A.  1796.  On 
the  28th  January,  1737,  the  cause  came 
on  again  to  be  heard  upon  further  dl- 


rections,when  it  appeared  that  the  plaii- 
tiff  obtained  a  ferdict,  that  he  wu  enti- 
tled to  the  rent  of  11#.  lid.  issuing  Mt 
of  Giddycrojt  part  of  the  said  BiMdgi 
farm.  Whereupon  his  Lordship  ordsnd 
and  decreed  that  the  same  be 


I 


biished,  and  that  the  defendants  do  pn 
unto  the  plaintiffs  the  arrears  of  the  sstt 
rent,  to  be  computed  from  the  tisM  4 
filing  the  said  plaintiff's  bill  toMidiMl- 
mas  last;  and  that  the  defendants  di 
continue  the  growing  paTments  theitrf 
yearly  to  the  plaintiff  and  his  heirs;  walk 
that  the  defendants  do  pay  onto  iht 
plaintiff  his  costs  at  law,  to  be  taxed  by 
one  of  the  masters  of  this  Court.  Bat 
as  to  the  costs  in  equity,  his  Lordslup 
doth  not  think  fit  to  award  any  to  lit 
paid  on  either  8ide.(2)(3) 


(2)  See  CUfton  y.  Orchard,  next  Case. 


(3)  Reg.  Lib.  A.  1737.  fo.212. 


CLIFTON  V.  ORCHARD,  Clerk.(l) 


Jan.  28M,  1737. 

1  Atk.  610.     Theb£  having  been  two  verdicts  in  this  case  in  favour  rf 
Issues  directed  the  plaintiff  in  equity,  the  modus  was  now  established  with 
by  this  Court,    |.jjg  costs  at  law,  but  none  were  given  with  regard  to  the    i 
though  esu-     proceedings  in  equity ;  for  the  Lord  Chancellor  said,  the  wsat    \ 
Tour^f  th/*'    in  this  Court  was  merely  for  the  security  of  the  plaiotifl^  9d 
plaintiff  by  two  to  prevent  any  further  impeachment  of  his  right  to  an  es- 
plaintiff  eoti-     cmption  from  the  payment  of  tithes  in  specie ;  and  that  tbiB 
^t^faw  on"*^"^  ^^  ^^  ^^^  ^^^®  ^^  ^  ^^^^  brought  to  perpetuate  testimony  oC 

and  not  in  equity.  (2) 


(1)  This  case  is  taken  from  Atkyns.        (2)  So  Sanders  v.  White  and  JUM 
It  corresponds  with  the  same  case  in    College^  cited  in  Anderdon  v< 
Lord  Hardwicke's  Notebook.  4  GwiU.  1268. 
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•es,  wberdn  costs  are  never  given  against  the  de- 
t:  that  the  plaintiff  might  have  applied  for  a  prohibi- 
ad  if  he  had  succeeded  therein  at  law^  he  would  have 
I  costs^  and  he  ought  to  have  the  same  advantage  with 
to  the  proceedings  at  hiw  directed  by  this  Court,  but 
ere  was  no  pretence  for  any  other  costs. 
Lordship  decreed,  that  the  modus  found  by  the  said 
5  be  established ;  and  upon  the  plaintiff's  paying  the 
i  thereof,  and  continuing  the  growing  payments  thereof 
defendant,  the  defendant  be  enjoined  from  proceeding 
;  the  plaintiff  for  the  tythes  in  kind  of  those  things  for 
the  said  moduses  are  payable,  and  ordered  the  de- 
t  to  pay  costs  to  the  plaintiff,  in  respect  to  the  pro* 
^  at  law,  to  be  taxed;  but  as  to  the  costs  in  equity^ 
;  to  the  moduses,  his  Lordship  did  not  think  fit  to 
any  to  be  paid  by  either  of  the  stud  parties.  (3) 


CLirroN 
OacuABOi 


(3)  Reg.  Lib.  A.  1737.  fo.  207. 


\BETH  GIBSON 

and 

IAS  PATTINSON,  JOHN  LIDDLE, 
cuter  of  JAMES  LIDDLE,  and  JO- 
«  LIDDLE 


Plaintiff;  (1) 


Defendants. 


Jan.  ZUt^  1737. 

L  brought  for  a  specific  performance  of  articles  of     ^  A*k«  **• 
ient  for  sale  of  an  estate,  ^d  decreed  in  favour  of  the  Jor  of  an  wk-*^' 

f  not  produce  his  deeds,  or  tender  a  conveyance  within  the  time  limited  by  the  articles, 
rt  does  not  regard  this  neglect,  but  will  decree  a  sale  notwithstanding. 


This  case  is  taken  from  Atkyns* 
ikyns  makes  Lord  Hardwicke 
^  that  time  is  not  at  all  ma- 
"  and  it  is  observed  by  Lord 
w,  that  the  circamstances  of  the 
lid  not  call  for  any  such  opi- 
lee  Harrington  v.  Wheeler^  4 
100.  It  appears  in  the  Regis- 
Sooky  that  by  the  articles  of 
leot  stated  in  the  bill,  and  which 
mitted  bj  Patiinson^s  answer, 


that  by  articles  of  agreement  of  the 
30th  of  November,  1734,  the  plaintiflT, 
in  consideration  of  260/.  to  be  paid  as 
thereinafter  mentioned,  covenanted  with 
Patiinson  that  she  would,  on  or  before 
the  2d  February  then  next,  at  the  costs 
of  tlie  defendant  Pattinsonj  and  by  such 
conveyances  as  his  counsel  should  ad- 
vise, convey  to  him  and  his  heirs  the 
premises  in  question, and thAtPaiiinion 
was  to  pay  to  the  plaintiff  155/.,  part 
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Gibson      plwntiflF,  the  render,  without  any  regard  had  to  the  pld 

V-  negligence  in  not  producing  his  title-deeds,  &c.  and  no 

Pattinson.   derii^g  ^  conveyance  within  the  time  limited  for  that  pi 

by  the  articles.  (2)    The  Lord  Chancellor  saying,  most 


of  the  coDsideration,  on  executing  such 
conveyances,  and  45/.  on  or  before  the 
31st  August  then  next,  and  60/.,  the 
residue,  on  or  before  the  2d  February, 
1735 ;  and  the  bill  alleged  that  Patiin- 
son  had  let  part  of  the  premises  to  the 
plaintiff,  at  a  rent  of  4/.  10;. 

The  defendant  Pattinson^  by  his  an- 
swer stated,  that  he  had  requested  the 
plaintiff  to  produce  her  title  deeds,  and 
that  she  would  either  leave  them  or 
copies  thereof  with  him,  that  he  might 
advise  with  his  counsel  upon  her  title, 
and  have  proper  conveyances  drawn  for 
her  to  execute;  but  she  theu  only  thought 
fit  to  produce  an  old  deed,  in  which 
there  was  no  description  of  the  boun- 
daries or  quantities,  and  refused  to  leave 
the  same  with  him,  or  produce  any 
deeds  or  other  writings.  That  he  the 
defendant,  in  case  the  plaintiff  had  pro- 
duced the  deeds,  and  made  him  a  good 
title,  was  willing,  and  had  prepared  the 
purchase-money;  but  the  plaintiff  not 
producing  the  deeds  before  the  2d  Fe- 
bruary, 1734,  he  apprehended  the  plain- 
tiff was  unwilling  to  perform  the  arti- 
cles, and  that  he  was  not  any  longer 
bound  thereby,  and  had  disposed  of 
the  purchase-money  elsewhere ;  and  he 
hoped  lie  should  not  be  compelh'd  to 
perform  the  articles.  It  appeared  that 
the  premises  were  in  mortgage;  and 
those  interested  in  the  mdrtgaged  pre- 
mises stated,  by  their  answer,  that  they 
hud  always  been,  and  then  were  ready 
to  join  in  the  conveyance. 

It  appears  by  Lord  Ilardxzicke's 
Note-book,  that  evidence  at  the  hear- 
ing of  the  cause  was  produced  on  the 
part  of  the  plaintiff,  by  which  it  was 
proved  that  instructions  had  been  given 
by  Paiiinson  for  a  conveyance  to  be 
prepared,  but  which  he  afterwards 
countermanded,  and  then  said  he  would 
not  stand  to  his  bargain.  There  was 
evidence,  likewise,  that  Pattinson  had 
demised  part  of  the  premises  in  question 
to  plaintiff  for  a  year,  at  4/.  per  annum; 
and  it  was  proved  that  on  the  11th  of 


March,  1734,  the  plaintiff  acqn 
Pattinson  that  she  was  ready  to  \ 
the  premises,  whereupon  Pattinsi 
the  plaintiff  that  he  would  not  st 
his  bargain,  for  he  had  no  monc 
if  she  pressed  him  he  would  i 
Scotland. 

(2)  It  is  said  by  Lord  Ahanh 
a  party  cannot   call  upon  a   cc 
equity  for  a  specific  performance, 
he  Iftas  shewn  himself  ready,  de 
prompt,  and  eager,  Milaard  v.  7 
cited  in  Lord  Hertford  v.  Boore^ 
720.  And  where  a  purchaser  freq 
applied  to  the  vendor  for  an  al 
and  none  was  delivered  previous 
time  agreed  upon  for  the  com  pie 
the  purchase,  and  the  purchase 
insisted   upon   his   deposit,  the 
refused  to  give  relief,  Lloyd  v.  C 
4  Bro.  Ch.  Ca.  470.     So  where 
was  a  delay  of  seven  years,  the  ; 
differing  upon  the  construction 
agreement,  Milzcard  v.  Earl  of  T 
in  note  to  5  Ves.  720;  and  sea 
rington  v.  Wheeler^  4  Ves.  686. 
rier  v.  Hancock^  4  Ves.  667. 
Hertford  v.  Boore^  5  Ves.  719. 
v.  Dcschamps,  1 3  Ves.  228.     An 
is  more  essential  in  the  sale  of 
sionary  estates,  Nezcman  and   R 
4  Bro.  C.  C.  391.     Or  where  th 
sold  for  the  purpose  of  disencuml 
Popham  V.  Eyrcy  I^fft,  786.     G 
V.  Ormsby^  2  Sch.  &  Lef.  603. 

It  was  formerly  said  by  Lord 
/oc:,  that  by  the  terms  of  an  agre< 
time  could  not  be  made  of  the  esse 
the  contract,  Gregson  v.  Riddle> 
in  7  Ves.  268.  But  it  may  m 
considered  as  the  settled  doctri 
the  Court,  that  by  the  terms  < 
agreement,  time  may  be  made  < 
essence  of  the  agreement.  Per  Sii 
Leachy  Reynolds  v.  Nelson^  6 
Rep.  26 ;  and  see  Seton  v.  8li 
Ves.  270.  Morgan  v.  Shate,  2 
Rep.  140.  Levy  v.  Lindoy  3 
Rep.  84.  Hudson  v.  Bartramj  3 
Rep.  446.     Boehm  v.  tVoody  1  • 
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cues  wlucli  were  brought  in  this  Court  relating  to  the  exe- 
cution of  articles  for  sale  of  an  estate  were  of  the  same  kind^ 
and  liable  to  this  objection^  but  thought  there  was  nothing 
ID  the  objection. 

His  Lordship  decreed  the  ^ticles  to  be  performed,  and 
iderred  it  to  the  Master  to  see  if  a  good  title  could  be  made 
by  the  plaintiff  of  the  premises  in  question,  and  in  case  a 
jood  title  could  be  made,  then  upon  payment  of  the  purchase- 
money,  part  thereof  in  reduction  of  the  mortage,  and  the 
residue  to  the  plaintiff,  the  plaintiff  and  the  defendants,  the 
liddells,  were  to  convey  to  the  defendant  Pattinsony  who 
ms  to  pay  plaintiff's  costs,  to  be  taxed.  Reg.  Lib.  A.  1737* 
ib.322. 


Gibson 

V, 
rATTIKSON. 


W.419-  But  where  a  time  is  fixed  for 
^  completion  of  an  agreement,  yet  a 
pirchaser  by  his  condact  may  waive  it; 
91  where  a  purchaser  being  aware  of 
the  difficnhies  of  the  title  does  not  call 
fat  his  deposit  at  the  end  of  the  time 
limited  for  the  completion  of  the  pur- 
chase, and  does  not  declare  his  disseut 
Inm  going  on  with  the  purchase,  Pincke 


V.  Curteisj  4  Bro.  C.  C.  329.  Or  where 
a  purchaser  accepts  an  abstract  without 
objecting  a  few  days  previous  to  the 
time  limited  for  the  completion  of  the 
purchase,  and  keeps  it  without  objec- 
tion until  the  time  has  expired,  Seton 
V.  Sladcy  ^65,  Levi/  v.  Lindo^  3  Men 
81. 


UICHARD  RICHARDSON,  Executor  of) 
GRACE  RAMSDEN,  who  was  Heir  andC  Plaintiff;(l) 
Executrix  of  SUSANNAH  RAMSDEN) 

*  and 

WILLIAM  JACKSON,  &  JOHN  NORTH>  ^  ^    ,    , 
and  SARAH  his  Wife \  »^f^^^a"*«- 


Feb.  Uty  1737. 

.Oirtlie22d  of  April,  1733,  Susannah  Ramsden  executed  a    i  Atk.292. 
Wnd  to  defendant  miliam  Jackson  of  that  date  in  the  J!  tn?.r  "«'*''' 

to  an  action 
■MigfaC  agaioAt  bim  on  a  bond,  pleads  non  estfnciumf  and  tbere  is  a  verdict  against  him.  This 
vNity  Qpun  a  bill  brought  by  the  exccator  to  injoin  the  action  on  the  bond,  and  to  be  reliered, 
tft  oaly  relieve  against  the  penalty  in  the  bond,  upon  payment  by  the  executor  of  principal  and 
JtMUi  due  in  respect  of  the  bond,  and  the  costs  incurred  both  in  law  and  equity,  without  re- 
pnlto  whether  the  executor  bad  assets  or  not  to  pay  the  principal  and  interest  on  the  bonds.(2) 


;  (1}  The  statement  of  this  case,  which 
If  Reported  by  Mr.  Atkyns  under  the 
taip  ci  Ramsden  and  Jackson^  is  taken 
Kjkl  Lord  Hwrdwicke*$  Note-book, 
wfk  Mfunenti  of  counsel  and  the  jodg* 


meat  from  Mr.  Atkyns^s  Report.  Lord 
Hardwicke's  note  respecting  this  case 
is  likewise  added. 

(2)  Sec  Eroingyi.  Petersy  3  T.  R. 
CS5. 
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Richardson  penalty  of  700/.,  with  a  condition  that  her  hdn,  execiilix^ 

•    ^*  or  administrators,  should  pay  him  350/.,  with  interest^  fiNi4 

Jackson.     ^^^  ^^^  ^  ^^  ^^^^     ^^  ^^^  gj^^  March,  1734^  Grilij 

Ramsden  executed  a  bond  to  the  defendant  Sarah  Nartk^it\ 
that  date,  in  the  penalty  of  1^400/.,  conditioned  for  the  p^^ 
xnent  to  defendant,  Sarah  Norths  within  one  month 
her  decease,  of  300/.,  with  interest,  at  5  per  cent.,  and 
10/.  a-year  for  her  life,  and  also  100/.  to  the  d< 
Jackson^  and  60/.  to  Joshua^  Rachel^  and  William  «i 
children  of  the  defendant  Jackson^  and  40/.  to  be 
divided  among  the  other  children  of  the  defendant  \ 
JacksoHf  with  interest  from  the  date  thereof.    The  pi 
brought  his  bill,  alleging  that  North  and  his  wife  had  bi 
an  action  on  their  bond  against  the  plaintiff,  who  had  pi 
non  est  factum  J  and  the  cause  was  tried,  and  a  Terdict 
for  the  defendants  John  North  and  his  wife,  and  that 
the  defendants  were  well  satisfied  that  the  plaintiff  had 
assets  to  pay  their  demands,  yet  they  threatened  to 
judgment.    The  bill  further  alleged,  that  the 
Jackson  had  brought  an  action  against  the  plaintiff  apoQ 
bond,  and  threatened  to  proceed  therein.    The  pli 
his  bill  alleged,  that  the  bonds  were  obtained  by  fraud, 
upon  false  suggestions,  and  prayed  that  they  might  be 
yered  up  to  be  cancelled,  and  for  an  injunction  to 
the  defendants  from  proceeding  on  the  said  bondsj  and  tb^ 
relieved  in  the  premises. 

Lord  Chancellor.— I  am  of  opinion  against  the  pi 
on  the  merits  that  the  bonds'  are  good;  and,  IherefoR^ 
only  question  will  be,  on  what  terms  the  plaintiff  b1 
relieved  against  the  recovery  at  law,  and  some  relief 
clearly  entitled  to,  the  judgment  being  for  the  whole 
of  the  bond. 

For  the  plaintiff  it  was  insisted,  that  he  had  a  right  toi 
relieved,  not  only  agdnst  the  penalty,  but  likewise  against 
principal  sum  in  the  condition  of  the  bond,  or  part  ci 
least,  it  being  suggested  that  there  is  a  deficiency  of 
assets,  and  the  plaintiff  chargeable  no  further  than  he 
assets. 
9  The  fact  as  to  this  was,  that  the  plaintiff  here  pleaded^ 

est  factum  to  the  bond  at  law,  and  had  a  verdict 
him,  and  judgment  in  the  usual  form,  de  bonis  iesii 
sed  non  de  bonis  propriis.    And  it  was  admitted  the 
in  this  respect  stands  exactly  in  the  same  light  aa  he 
at  law;   and  the  question  is,  whether,  when  an 
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'i^kAnoneii  factum,  turn  oMumpsit,  Slc.  and  verdict  against  Richardson 
Ubl  that  will  not  amount  to  an  admission  of  assets,  or  if     ,   ^' 
'rfker  aadi  verdict,  he  may  still  defend  himself  by  denjdng 
iMieCBy  and  that  matter  be  controverted  on  the  sheriff's  re- 
'tm  to  a  scire  Jleri  inquiry  or  otherwise. 

Mr.  Faxakerley  for  the  defendant,  insisted  that  the  ver<^ 
Bet  was  an  admission  of.  assets,  and  that  this  case  was  the 
Hue  with  a  judgment  confessed  by  an  executor,  or  had 
H^giinat  him  by  de&ult,  and  upon  his  memory  referred  to  a 
jMie  in  SalkeWs  Reports,  where  it  had  been  so  ruled :  He 
lAnitled  the  executor  was  not  chargeable  de  bonis  praprUs, 
In  respect  of  his  false  plea,  which  he  said,  and  it  was  agreed 
^  die  Lord  Chancellor,  held  only  in  the  case  of  ne  ungues 
htaK/or  pleaded.  But  that  the  executor  in  this  case  having 
Iftonght  fit  to  put  his  defence  on  the  denial  of  the  execution 
lll^  the  bond,  and  not  having  pleaded  pkne  adminisira^it,  or 
ly  plea  admitted  assets  to  such  sum,  and  riens  ultra,  &c. 
Ir  made  use  of  any  defence  of  that  kind,  he  cannot  now  re- 
port to  any  Buch  matter^  or  have  the  benefit  thereof  by  any 
[oent  proceeding ;  that  executors  were  in  this  respect 
upon  the  same  foot  with  all  other  persons ;  nothing  is 
established  than  this  rule,  that  no  advantage  can  ever 
be  taken  of  what  might  have  been  insisted  on  by 
of  defence^  and  pleaded  to  the  action.  Nothing  plead- 
puis  darrein  continuance,  which  was  in  esse  at  the  time 
the  plea  pleaded.  He  observed  likewise^  that  the  disability 
i  defendant  at  law  was  under^  of  making  a  doable  defence^ 
occasion  to  that  provision  in  the  statute  for  the  amend- 
of  the  law,  the  4th  of  Anne,  c.  16.  s.  4.  with  regard  to 
ig  several  matters ;  there  was  no  occasion  otherwise 
any  such  law  in  the  case  of  executors,  nor  any  reason  for 
it  now  in  those  cases,  though  it  is  every  day's 
For  if  an  executor^  after  a  verdict  agsdnst  him  on 
a  plea  as  this^  or  any  of  the  like  kind,  may  afterwards 
he  has  no  assets,  that  method  of  proceeding  will  be 
ly  beneficial  to  him,  and  there  would  be  no  occasion 
to  apply  to  the  Court  for  leave  to  plead  pkne  adminis- 
it,  and  any  other  plea.  That  the  executor  here  might 
iqpplied  to  the  Court  for  leave  to  plead  double,  but  not 
done  BO,  the  case  stands  upon  the  same  foot  it  would 
done  before  the  act. 
Lord  Chancblijor. — ^I  agree  with  Mr.  Fazakerley  :  The 
for  tte  amendment  of  the  law  is  quite  out  of  ihe 
The  name  of  the  case  hinted  at  by  Mr.  Fazakerley 
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Richardson  is  Rock  v.  Leightotiy  1  Salk.  310.,  but  on  looking  in 
^'  case,  I  find  the  resolution  there  goes  only  to  a  jndgnK 

CKsoN.  against  executors,  either  by  confession  or  default, 
further ;  that  the  rule  is  in  general  as  has  been  laid 
that  advantage  cannot  be  taken  afterwards  of  what 
have  been  pleaded  to  the  action  ;  as  for  instance  in  t 
of  a  scire  facias  on  ^  judgment,  nothing  can  be  ] 
thereto,  which  might  have  been  pleaded  to  the  actio: 
though  I  am  inclined  to  think  the  verdict  was  an  adi 
of  assets,  yet  I  will  not  give  an  absolute  opinion,  beca 
cause  must  be  postponed  at  present,  in  order  that  t 
may  be  produced,  and  the  state  of  the  assets  laid  bef 
Court,  and  the  disposition  of  the  testatrix  of  her  n 
personal  estate ;  the  fact,  whether  there  were  assets 
being  disputed  by  the  parties.  (1) 

N.B, — The  bond  against  which  the  relief  is 
being  a  voluntary  one,  it  was  admitted  clearly 
be  postponed   in  equity    to   debts   by  simpi 
tract ;  (2)    and  also,  that  where  a  bond  is  clai 
consideration  of  money  lent,  and  the  person 
proving  his  consideration,  he  shall  not  be  \ 
afterwards  to  set  it  up  as  a  voluntary  bond.  (3] 

tioD,  it  cannot  be  set  up  afterwards  as  a  voluntary  bond. 

If  an  executor        This  point  coming  on  again,  whether  the  plea  of  \ 

Jactmntovi'  fcLctum  admitted  assets,  the  Lord  Chancellor  held 

bond,  and  not  ^^  j  g^j^j  ^^  had  seen  Lord  Chief  Justice  Holt's  report 

travii  likewise,  casc  ItocK  V.  Leightorij  whcrc  the  very  case  now  ii 

vcrdTc^uke"  tion  ^as  put  by  Holt,  Chief  Justice,  who  said  the  li 

advantage  of  the  same  as  in  the  case  of  a  judgment  by  default  aga 

have  been  executor,  though  that  is  not  mentioned  in  the  report 

pleaded  to  the  case  by -Satte/rf. 

action.    The  ^ 

plea  of  non  e$t  factum  only  is  an  admission  of  assets,  and  held  the  same  a&  in  case  o 

ment  by  default  against  an  executor. 

Can  be  relieved 
only  against 
the  penalty  of 
the  bond,  by 
paying  prin- 
cipal and  in- 
terest, without 
regard  to  bis 


A  voluntary 
bond  in  equity 
shall  be  post- 
poned to  debts 
on  simple  con- 
tract, and  if 
claimed  for 
money  lent, 
and  the  person 
fails  in  proving 
his  considera- 


Decree,  that  the  plaintiiF  should  be  relieved  agaii 
penalty  of  the  bond,  on  payment  of  principal  and  ii 
&c.  without  any  regard  had  at  all  to  the  question,  \t 
the  executor  had  assets  or  not  to  pay  such  princij 
interest.  (4) 


having  assets  or  not. 


(1 )  Cro.  Jac.  294.  Legate  v.  Pin- 
chion. 

(2)  But  will  be  preferred  to  legacies, 
Cray  v.  jRocAe,  Ca.  Temp.  Talb.  155., 
and  see  Fairbeard  v.  Bowers^  2  Vern, 
202.  S.  C.     1  £q.  Ab.   143.    pi.   15. 


S.  C.  ibid.  152.  pi  !4.  S.  C     B 
Doughty^  3  Atk.  483. 

(3)  Free,  in  Chan.  17. 

(4)  The  following  Note  res 
this  Case  appears  in  luord  Hotq 
Note-book : — 
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RICHARDSON  v.  NORTH. 


February  Ut,  1737. 


m  J  opinion,  that  there  was  no 
o  reliefe  the  plaintiff  on  the 
at  only  against  the  penalties  of 
s,  on  paymeDt  of  principal  and 
and  costs ;  but  reserved  to  con- 
^ther  the  judgment  on  a  verdict 
est  factum  at  law,  which  is  de 
tataris*  was  an  admission  of 


assets  for  the  whole  debts,  according  to 
the  case  of  judgment  by  confession  or 
defanlt,  Rockf,  Leighton^  1  Salk.  310. 
or  whether  on  a  sci>  /a.  or  inquin  the 
executors  might  controvert  assets  at 
law  ;  and  consequently,  whether  an  ac- 
count of  assets  ought  to  be  directed 
here. 


PLUS  DE  RICHARDSON  and  NORTH. 


February  2ndj  1737. 


f5.  Holt^  C.  J.  de  son  Reso^ 
Rock  y.  Leighton, 
The  case  of  an  executor  doth 
lis  case  differ  from  that  of  an 
'  if  the  heir  lets  judgment  go 
dicitj  or  confession,  he  admits 
It  is  true,  the  judgment  is  dif- 
•r  the  heir  is  chargeable  on  ac« 
assets  that  he  hath  in  his  own 
at  the  executor  is  chargeable 
:t  of  assets  that  he  hath  in 
the  testator ;  but  still  the  ad- 
f  assets  is  as  much  by  a  nihil 
confession,  in  one  case  as  in 

ike,  if  an  heir  pleads  non  est 
>r  conditions  performed,  a  ge- 
Igment  shall  be  entered,  if  the 
leaded  be  found  against  him. 
case  of  an  executor,  if  the  mat- 
ed be  found  against  him,  he 
sets  ;  for  if  he  hath  none,  why 
ilead  that  matter,  it  would  be 
>  deny  assets, 
relief  on  the  usual  terms  of 
of  principal,    interest,    and 

dearee  io  the  Register's  book, 


his  Lordship  ordered,  that  so  much  of 
the  plaintiff's  bill  as  seeks  to  be  re- 
lieved, against  the  bonds  in  question, 
and  against  the  judgment  obtained  on 
the  bond  given  to  the  defendant  Sarahy 
on  account  of  imposition,  or  the  want 
of  consideration,  be  dismissed ;  and  an 
account  of  what  was  due  in  respect  of 
the  bond  given  by  Grace  Ramsden  to 
Sarapj  the  wife  of  John  Northy  was 
directed,  and  also  the  arrears  of  an 
annuity  secured  thereby,  and  also  a 
taxation  of  their  costs  in  law  and  equity, 
and  upon  the  plaintiff's  payment  of 
what  was  due  on  such  accounts,  and 
the  costs,  and  the  arrears  of  the  annuity 
and  the  growing  payments,  that  the  in- 
junction was  to  be  continued,  but  in  de- 
fault, the  bill  was  to  be  dismissed,  and 
injunction  dissolved. — The  same  order 
was  made  in  respect  of  the  bond  given 
by  Susanna  Ramsden  to  the  defendant, 
IVm*  Jackson^  except  that  his  bond 
was  to  be  delivered  up  to  be  cancelled 
upon  payment  of  principal,  interest,  and 
costs,  no  annuity  being  secured  thereby. 
Reg.  Lib.  B.  1737.  foL  M8. 
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SAMUEL  MORRIS  and  ELIZABETH!  _,  .    .„    „, 
his  Wife \  Plamt.f6;(l) 

and 
GILES  BURROWS,  Executor  of  JOHN 
BURROWS,    SAMUEL    WOLL AS- 
TON   and  MARY  his  Wife,  JOHN  )  Defendants. 
BURROWS,  EDWARD  ROSS   and 
ANN  his  Wife,  and  Others 


•         •         •         • 


y 


three  of  age, 
and  two  in- 
fants, enters 
into  an  spree- 
ment  witnthree 
of  them,  who 
were  of  age, 
that  he  should 


February  Zrdy  1737. 

1  Atk.  399.    John  Burrows,  a  tradesman  at  Thame,   in   Os/ordshin 
A  father  having  having  five  children  by  his  first  wife,  who  was  dead,  an| 
'     intending  to  remove  to,  and  to  become  a  freeman  of  London 
but  being  desirous  of  reserving  to  himself  a  power  of  dii 
posing  of  his   personal  estate,   three  of  his  children  (tU 
others  being  under  age)  entered  into  the  following  agreil 
ment  with  him,  which  bore  date  the  11th  September,  17' 
haveKilfpower  and  was  executed  by  these  three  children,  and  their  father^ 

and  authority 

to  dispose  of  his  personal  estate  in  such  manner  as  if  he  was  not  a  freeman  of  the  ( 
London,  and  they  release  all  right  under  the  custom,  and  agree  not  to  sue  for  any  part 
personid  estate  which  he  may  dispose  of  by  will,  and  to  execute  releases  to  his  execal 
The  father  soon  after  the  agreement  becomes  a  fr^man,  and  marries  a  second  wife,  upon  wl 
he  settles  part  of  his  personal  estate,  in  bar  of  what  she  might  claim  under  the  custoni}! 
held  that  this  agreement  could  not  operate  as  a  release,  the  children  having  neither^  hij 
or^'iw  ad  rem,  nor  as  an  agreement,  there  being  no  consideration  moving  from  the  panii] 
the  children,    and  the  agreement,    as  far  as  regarded  the  father  being  nugatory,  by  I 
children  not  being  parties  to  it,  whereby  the  father  did  not  retain  an  absolute  power  ofcr^ 
personal  estate ;  and  held  that  the  husband  did  not  become  a  purchaser  of  his  wife's  si 
the  personal  estate  ;  but  that  the  same  accrued  to  the  whole  estate. 

And  the  father  upon  the  marriage  of  one  of  his  daughters  having  purchased  an  estate, 
he  settled  (reserving  to  himself  an  annuity)  upon  herself  and  her  issue,  the  hosband  1 
receipt  acknowledging  the  purchase-money  to  be  advanced  in  part  of  his  wife's  fortane ; 
that  it  could  not  be  considered  as  a  settlement  of  real  estate,  but  must  be  considered  as  ■ 
advanced  by  the  father,  and  that  the  purchase-money  without  regard  to  the  annuity,  mi 
brought  into  hotch-pot. 

Whereas  John  Burrows^  of  ThamCj  is  of  opinion  that 
may  greatly  improve  his  estate  by  following  some  trade] 
buying  and   selling  in  the  city  of  London,  and  for 
performing  the  same,  apprehends  it  necessary  to  pt 


(1)  The  statement  of  this  case,  and 
the  arguments  of  counsel,  are  taken 
from  Lord  Hardwicke^s  Note-book. 
The  judgment  from  two  other  manu- 
script reports,  which  correspond  with 
some  short  heads  of  it  in  his  Lordship*s 
handwriting. 


(2)  By  11  G.  1.  c.  11.  8.1.  it 
be  lawful  for  such  persons  who 
the  1st  of  June,   1725,  shall 
free  of  the  city,  being  unmarried, 
not  having  issue,  to  dispose  of  their] 
sonal  estate. 
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freedom  of  the  said  city ;  and  whereas,  in  case  he  becomes 
a  freeman,  he  shall  thereby  disable  himself  from  absolutely 
giring  or  disposing  of  his  personal  estate,  by  will  or  other- 
vise,  amongst  his  children,  as  he  can  now  do ;  and  whereas, 
xre  whose  names  are  hereunto  subscribed,  are  desirous  he 
should  become  a  freeman  of  the  said  city,  in  order  to  im- 
prove his  estate,  and  are  contented,  and  agreed  that  our  said 
btber  should  retain  to  himself  full  power  and  authority  to 
pve  and  dispose  of  his  personal  estate,  in  such  manner  as  if 
lie  was  not  a  freeman  of  the  said  city.  Now  we,  Giles  Bur- 
yfws,  John  Burrows,  and  Elizabeth  Burrows,  children  of 
he  said  John  Burrows,  do  hereby  for  ourselves,  our  execu- 
ors,  administrators,  and  assigns,  severally  and  respectively 
iischarge,  release,  and  disclaim,  any  right,  title,  interest, 
diim,  and  demand  whatsoever,  of  in  and  to  all  and  every 
MKrt  of  the  personal  estate,  which  our  said  father  shall  die 
msessed  of,  other  than  such  parts  as  he  shall  by  his  last 
iill  or  otherwise,  legally  give  unto  us,  or  in  case  he  shall 
Be  intestate  we  shall  then  be  entitled  unto  by  the  laws  of 
Jw  land,  and  the  custom  of  London  ;  And  we  do  severally 
pvnrenant,  promise,  and  agree,  that  in  case  our  said  father 
riiall  make,  and  leave  a  will  behind  him,  at  the  time  of  his 
tb,  we  will  not  sue  for  or  claim  any  part  of  his  estate, 
^r  than  such  as  shall  be  respectively  given  to  us,  by  such 
will,  and  will  at  the  request  of  the  executor  of  such  will, 
ly  execute  good  and  sufficient  releases  of  all  claims  and 
ids  to  any  part  or  share  of  the  personal  estate  of  the 
John  Burrows,  whereof  he  shall  be  possessed  at  the 
of  his  death. 
Soon  after  this  agreement,  John  Burrows  came  to  London, 
a  freeman,  and  married  a  second  wife,  upon  whom  he 
led  part  of  his  personal  estate,  in  bar  of  what  she  might 
dm  by  the  custom.  He  from  time  to  time  advanced  se- 
sums  of  money  to  his  children.  To  Giles  1,800/. ;  to 
1,500/.;  besides  100/.  given  to  his  wife,  and  some  pre- 
to  his  children. 
Upon  the  marriage  of  his  daughter,  the  defendant,  Mary 
^cUaston,  he  laid  out  the  sum  of  630/.  in  the  purchase  of 
estate,  which  was  settled  in  trustees  to  the  intent  that 
Burrows  might  receive  thereout  an  annuity  of  31/.  10^. 
\g  his  life,  then  to  the  use  of  Samuel  TFollaston  for  life, 
\T  to  Mary  for  her  life,  reminder  to  such  of  her 
as  she  should  appoint,  and  for  want  of  such  ap- 

poinUnent,  to  her  children  and  their  heirs ;  he  also  gave  hei' 

R  3 


MORKIS 

•Burrows. 
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and  her  children  some  small  sums ;  upon  which  Smmt^i 
TFollaston  gave  a  receipt,  acknowledging  that  he  had  le- 
ceired  778^-  1^^-  advanced  in  part  of  his  wife's  fortune. 

The  plaintiff^  Elizabeth^  received  only  900/.  upon  her 
marriage. 

John  Burrows,  the  father^  by  his  will,  dated  in  October, 
1732,  reciting  the  agreement,  and  that  he  had  power  to  dii* 
pose  of  his  personal  estate,  gives  several  unequal  legacies  to 
his  children  and  grandchildren,  and  the  residue  to  be  equallj 
divided  amongst  his  children,  and  declares  that  in  case  aaj 
of  his  children,  their  husbands  or  representatives^  shosU 
not  abide  by  his  will,  but  should  endeavour  to  have  Ui 
estate  divided  according  to  the  custom  of  London^  aod 
should  not  execute  to  his  executors  within  six  months  afior 
his  decease,  releases  of  all  claims  to  any  part  of  his  persotil 
estate  under  the  custom  of  LondoHj  that  then  the  legaeifli 
thereby  given  for  the  benefit  of  such  children,  and  to  their 
husbands,  child  or  children,  should  be  void,  and  sink  into 
the  "Asiduum  of  his  personal  estate. 

The  bill  prayed  that  the  agreement  might  be  set  asidei 
that  the  plaintiff  might  be  paid  the  customary  share  of  tlio 
testator's  personal  estate,  and  that  the  other  children  might 
bring  their  advancements  into  hotch-pot,  or  if  the  Coort 
should  think  the  agreement  valid,  then  that  the  plaintilfc 
might  be  paid  their  legacies  under  the  will. 

On  behalf  of  the  defendants,  it  was  insisted  that  if  the 
agreement  was  not  valid,  yet  only  one-third  of  the  penoiul 
estate  was  subject  to  the  custom,  the  husband  having  a  ri{^ 
to  dispose  of  that  which  would  have  belonged  to  the  widoir 
if  she  had  not  been  barred.  John  Burrotvs  insisted  tlitt 
the  money  given  to  his  wife  and  children,  and  Samuel  vd 
Mary  fFollaston  insisted,  that  the  estate  settled  upon  theai> 
ought  not  to  be  considered  as  advancements. 

Mr.  Browne,  Mr.  Clarke,  and  Mr.  Talbot,  for  the  phia- 
tiffs. 

This  instrument  cannot  operate  as  a  release,  there  was  M 
vested  interest  in  the  children  upon  which  it  could  opeialei 
the  father  was  not  even  a  freeman  at  the  time ;  there  ha«0 
indeed  been  cases  founded  on  marriage  contracts,  in  wfaick 
such  releases  have  had  effect,  Metcalf  v.  Ives ;  (2)  but  thai 
was  after  the  freedom  had  been  taken  up,  and  in  comidef* 
ation  of  a  portion  given ;  the  child  therefore  gained  a 


•w 


(2)  See  Metcalf  v.  Ives,  ante,  p.  82. 
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tttntjrfor  an  uncertainty.  As  an  agreement,  it  cannot  be 
supported ;  it  waa  obtained  by  the  force  of  parental  autho*- 
ntfy  and  without  consideration  ;  the  advantage  was  entirely 
OD  the  fEither's  side.  As  between  the  children,  the  agreement 
vns  wholly  unequal ;  those  who  signed  it  were  to  be  de- 
aifed  of  tiieir  share,  and  those  who  did  not,  might  have  en- 
jniBBed  the  whole.  The  Court  has  been  very  cautious  and 
Irict  against  frauds  on  the  custom,  Kemp  v.  KeUey,  Pre. 
:L  645,  694.  Blunden  v.  Barkery  1  P.  Wms.  634.  Faire- 
wmrd  V.  Bowers^  2  Vem.  202.  If  an  action  was  brought  on 
he  covenant,  what  was  recovered  would  be  assets.  As  to 
he  composition  with  the  wife,  that  will  not  accrue  to  the 
takl  man's  part,  but  to  the  whole  estate.  In  Toumsend  v. 
fbrnnsend,  it  was  held  by  Lord  Kingj  that  a  wife  compounded 
rith,  was  to  be  considered  as  dead.    As  to  the  630/.  laid  out 

■  land,  it  was  paid  out  of  the  personal  estate  of  the  father, 
nd  most  therefore  be  brought  into  hotch-pot ;  there  is  no 
iRtence  for  contending  that  any  forfeiture  is  incurred  by 
aising  these  questions,  Powell  v.  Morgan,  2  Vem.  90. 

'  Mr.  Attamey^Oeneraly  and  Mr.  Duval,  for  all  the  de- 

hadants,  except  John  Burrows. 

^  We  do  not  contend  that  this  instrument  operates  as  a  re- 

tiy  but  insist  that  it  is- binding  as  an  agreement;  we  are 
asking  the  assistance  of  a  court  of  equity  to  carry  this 
igreement  into  effect,  but  wish  only  to  be  left  to  our  legal 
knedy  for  the  breach  of  covenant. 

^  The  Court  will  not  relieve  against  an  agreement,  unless 
iley  can  put  the  parties  into  the  same  condition  they  were 
k  before  it  was  entered  into.  That  is  impossible  in  the  pre- 
Itat  case,  the  Court  cannot  restore  to  the  father  the  power 

■  disposing  of  his  personal  estate,  which  power  he  gave  up 
P  consequence  of  this  agreement,  by  taking  up  his  freedom, 
lad  thereby  performed  his  part  of  the  contract.  As  to  the 
■Ontideration,  it  was  for  the  benefit  of  the  children  that  the 

\T  should  improve  his  estate  by  becoming  a  freeman,  and 
children  gave  up  nothing,  because  the  father,  at  the  time 
making  the  agreement,  had  the  power  of  disposing  of  his 
estate.  It  is  true,  that  some  of  the  children  are  not 
;  but  those  who  signed  the  agreement  were  aware  of 
circumstance  at  the  time.  If  the  father  had  expected 
Hbl  this  agreement  would  be  disputed,  he  would  have  barred 
S(  ^aintiff 's  claim  at  the  time  of  the  marriage.  As  to  the 
l^wdon  of  hotch-poty  the  real  estate  purchased  with  the  630/. 
^ed  as  it  is,  cannot  be  considered  as  an  advancement  so 
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as  to  be  brought  into  hotch-pot.  In  TFhitcomhe  v.  Wkd^ 
combe,  before  the  Master  of  the  Rolls,  May  3,  1718^  it  wis 
held  that  small  sums  given  by  a  father  to  a  ehild^  were  not 
to  be  considered  as  an  advancement,  but  such  only  as  were 
given  by  way  of  portion. 

Mr.  Owen  for  the  defendant  John  Burrows,  joined  with 
the  plaintiffs  as  to  the  question  of  bringing  the  630/.  into 
hotch-pot. 

Lord  Chanceljlor. — I  do  not  recollect  any  instance  rf 
such  an  agreement  as  this,  so  that  this  point  must  be  deter- 
mined from  the  reason  of  the  thing,  and  from  the  resolutions 
in  cases  bearing  some  analogy  to  it ;  but  before  I  come  to 
that,  it  is  necessary  to  remove  an  objection  which  has  been 
made,  which  is,  that  though  this  should  he  deemed  a  volon* 
tary  agreement,  yet  that  tlie  plaintiffs  will  not  be  entitled  to 
be  relieved  against  it,  because  there  was  no  fraud  in  obtain- 
ing  it,  and  that  though  the  Court  would  not  decree  the  per- 
formance of  such  an  agreement,  yet  that  it  will  not  interpose 
to  set  it  aside,  but  will  leave  the  parties  to  law.  Now  this  is 
certainly  true,  where  a  bill  is  brought  merely  to  set  aside  an 
agreement,  and  that  agreement  is  the  only  matter  before  tlie 
Court ;  but  that  is  not  the  present  case,  because  the  plaintiff 
is  entitled  to  a  decree  for  her  share  of  the  testator's  estate^ 
either  upon  the  foot  of  the  custom,  or  upon  that  of  the  will| 
which  necessarily  brings  in  question  the  validity  of  the  agree- 
ment. This  Court  must  distribute  the  personal  estate,  and 
for  that  purpose  must  incidentally  decide  the  present  ques- 
tion. In  this  respect  this  case  may  be  resembled  to  cases  of 
redemptions  and  trusts,  in  which  questions  merely  legal  are 
determined  in  this  Court,  because  here  and  no  where  else 
can  the  directions  necessary  for  the  redemptions,  or  for  the 
execution  of  the  trusts  be  given.  The  sons  are  executors 
and  also  residuary  legatees,  but  they  are  not  sole  residuary 
legatees,  consequently  they  are  in  the  nature  of  trustees  far 
the  rest,  and  before  any  agreement  can  be  decreed  agaiiMl 
them,  the  validity  of  the  agreement  itself  must  be  considered. 

Al9  a  release  this  agreement  certainly  cannot  be  good,  since 
it  hath  been  often  determined,  that  a  release  of  his  custontfrj 
share  from  a  child  to  his  father,  then  actually  a  freeman,  v 
void ;  because  the  whole  is  in  the  father  during  his  life,  vai 
the  child  hath  neither  ju^  in  re  nor  ad  rem,  which  is  a  mud 
stronger  case  than  the  present ;  for  there,  though  no  righ 
be  actually  vested,  yet  there  is  something  of  a  right  com 
menced ;  but  here  there  is  not  so  much  as  a  right  inchoaii 
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ther  do  I  think  that  it  can  be  supported  as  an  agreement^ 
«  being  nothing  moving  from  the  father  as  a  considera- 
.  It  has  been  contended  that  the  consideration  consisted 
le  father's  taking  up  his  freedom ;  but  that  argument 
ly  fsdls,  for  there  is  no  corenant  on  his  part  to  take  up 
freedom^  it  rested  still  with  his  discretion  whether  he 
d  or  would  not  become  a  freeman.  The  agreement  only 
es,  that  it  might  be  advantageous  to  him  to  become  one. 
can  this  act  of  his,  if  certain  of  taking  place,  be  consi- 

1  as  a  benefit  to  the  children,  for  supposing  the  agree- 
to  be  binding,  the  increase  of  his  estate  would  still  be 

s  power.     He  might  spend  it,  or  lay  it  out  in  land,  so 
iie  children  might  or  might  not  be  benefited  by  it,  just 
pleased. 

1 1  do  not  lay  so  much  stress  upon  this,  as  I  do  upon 
ircumstance  of  the  agreement  itself  being  nugatory,  and 
od  of  it  impossible  ever  to  be  obtained  on  either  side. 
3bject  was  to  reserve  to  the  father  a  power  of  disposing 
s  property  in  the  same  manner  as  if  he  had  not  become 
eman;  but  that  was  impossible,  two  of  the  children 
'  infants,  and  not  parties  to,  and  not  bound  by  the 
ment.    This  a£Fects  the  consideration,  both  with  regard 

2  children  and  the  father.  The  children  who  signed 
igreement  must  have  intended  some  benefit  to  them- 
I,  by  the  increase  of  that  property  which  their  father 
t  have  the  power  of  disposing  of  amongst  them ;  but  if 
Igreement  were  to  be  held  to  be  binding,  the  conse- 
:e  would  be,  not  any  increase  of  property  for  their  ad- 
ge,  but  that  those  children  who  executed  it  would  be 
ired  of  their  whole  orphanage  share,  which  their  father 
I  have  no  power  to  dispose,  but  which  would  go  to 
children  who  were  not  parties  to  it.  So  with  regard 
;  father,  his  object  was,  that  notwithstanding  his  be- 
ig  a  freeman,  he  might  retain  the  power  of  disposing  of 
srsonal  estate ;  but  this  object  for  the  same  reason  he 
y  failed  of  attaining.  As  to  any  subsequent  agreement 
s  two  children,  who  were  not  parties  to  the  first,  that 
lignify  nothing ;  for  if  the  agreement  was  void  at  the 
t  was  made,  matter  ex  post  facto  cannot  make  it  good, 
agreement,  therefore,  has  proceeded  on  a  plain  mistake 
th  sides  ;  at  least  the  end  of  it  could  never  be  attained. 
es  which,  agreements  of  this  kind  are  discountenanced, 
sure  derogatory  from  the  custom  which  allows  nothing 

the  child  but  an  actual  advancement  from  the  father. 


Morris 

V. 

Burrows. 
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Morris  Wherever  snch  agreements  have  been  held  good,  there  bi 

V.  been  a  just  and  valuable  consideration  moving  from  tkl 

Burrows,  p^^fgn^  to  the  child,  as  a  sum  of  money  upon  prefermenl  it 

nc'/a"v°JL^  marriage  or  in  trade,  which  tends  to  the  child's  preiciil 

bva  father  to  a  advantage.     It  was  so  in  Blunden  v.  Barker,  1  P.  Wms.68& 

marriagc^^or  before  Lord  Macclesfield,  but  which  was  never  finallj  det«p> 

in  trade,  may  mined:  and  in  Metcalfy.  IvesAV)  lately  determbied.    Th 

amouDt  to  a  i-,  tj^i_       vu « 

bar  of  his  cus-  Only  end  of  those  agreements  was,  to  excluae  the  cliuil  nHl 
tomary  share,    claiming  a  further  share  of  the  father's  estate,  and  iiot  « 

give  the  father  a  power  of  disposing  of  the  whole,  whidnni 
the  object  here,  but  which  could  not  lie  effected  by  tii 
agreement.  The  effect  of  parental  authority  has  alwi^ 
been  considered  as  great.  The  Coiurt,  therefore,  to  remoi 
the  presumption  of  such  influence,  expects  to  find  in  thel 
agreements  a  valuable  consideration  and  benefit  moving  fioi 
the  father  to  the  child,  and  not  only  the  means  provided  kj 
which  the  father  may  improve  his  own  estate  for  his  oml 
benefit ;  but  at  the  same  time  I  give  no  opinion  how  far  sod 
an  agreement  as  the  present  would  have  been  good,  if  all  tl 
children  had  been  of  full  age,  and  had  been  parties  to  it 

As  to  the  question  of  what  is  to  become  oi  the  widflnri 
share,  it  has  been  several  times  determined,  that  whersj 
wife  is  compounded  with,  the  husband  is  not  to  be  considerti 
as  a  purchaser  of  her  third,  but  that  her  part  accrues  to  IV 
whole  estate,  and  that  the  orphanage  part  becomes  a  moiel 
of  the  whole.  (2) 

As  to  the  question,  whether  the  advancement  to  the  U 
fendant  JFollaston  shall  be  brought  into  hotch-pot,  I  tUi 
that  he  has  concluded  himself  by  the  note  acknowledging  A 
several  sums  advanced  by  the  testator  to  be  in  part  of  U 
wife's  fortune.  The  case  of  JFhitcombe  v.  fFhiicombe,  at  A 
Rolls,  3d  May,  1718,  is  an  express  authority  that  only  sod 
sums  as  are  given  by  way  of  portion,  and  not  petty  sms 
sums,  are  to  be  considered  as  an  advancement.  (3)  But  bei 
the  defendant  has  himself  acknowledged  the  sums  mentione 
«  in  his  note  to  be  in  part  of  advancement,  and  therefore  the 

must  all  be  brought  into  hotch-pot.  Nor  do  I  think  that  th 
investing  the  money  in  land  will  make  any  difference.  Hi 
it  been  a  real  estate  moving  originally  from  the  father,  tin 
might  have  been  another  consideration  ;  but  being  giren  ii 

(1)  See  Metcalfe  v.  Ives,  ante,  page  (3)  See  Hume  v.  Edwards,  3  Ati 
82.  452.   3  P.  Wms.  317,  note  (O).   EOk 

(2)  So  in  Metcalfe  v.  Ives,  and  the  v.  ColUer,   1  Ves.  16.     3  Atk.  5W 
cases  cited  in  note  2.  S.  C.  Smith  v.  Smith,  5  Yes.  721. 
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money  originaUy,  and  to  be  i^ettled  in  such  manner  as  his 
(laughter  Aould  think  fit,  I  do  not  think  that  it  will  make 
anj  difference. 

It  has  been  objected  that  as  there  is  an  annuity  reserved 
to  the  testator,  for  his  life  out  of  the  estate  purchased,  the 
▼hole  purchase-money  ought  not  to  be  brought  into  hotch- 
pti;  but  the  collatio  batwrum  does  not  take  place  tiU  the 
testator's  death,  at  which  time  the  annuity  had  ceased;  and 
it  was  determined  in  the  case  of  Edwards  v.  Freeman^  I  Eq« 
Abr.  249.  pL  10.  (4)  the  fund  is  to  be  considered  as  it  stands 
lithe  Other's  death.  This  objection  therefore  is  not  ma* 
terial,  and  the  whole  must  be  brought  into  hotch-pot. 

His  Lordship  declared  the  agreement  <^  the  11th  of  Sep- 

tenber,  1718,  was  voluntary,  and  under  the  circumstances 

of  the  present  case  ought  not  to  be  considered  as  binding ; 

md  that  the  plaintiff}  are  entitled  to  their  customary  share 

of  the  orphanage  part  of  the  testator's  estate^  which,  in  this 

case  is  a  moiety  of  the  clear  personal  estate ;  but  that  they 

electing  to  take  by  the  custom  are  not  to  have  any  benefit 

by  the  testator's  will,  (5)  and  that  630/.  paid  by  the  testator 

fer  the  farm  at  Brill,  in  Buckinghamshire,  for  the  defendant 

Mary  IFbllaston,  is  to  be  considered  as  so  much  money  paid 

toirards  her  advancement ;  and  therefore  ordered  an  account 

to  be  taken  of  the  personal  estate  of  the  testator  come  to 

the  hands  of  the  executors ;  and  after  such  account  shall  be 

taken,  the  defendants,    Giles  and  John   Bwrrotvs,  Mary 

IVollaston  and  Ann  Rose,  the  children  of  the  testator,  are  to 

be  at  liberty  to  make  their  election  as  between  themselves, 

Whether  they  will  take  by  the  will  of  the  father  or  by  the 

CQstom  of  London.  (6) 


MOBRIS 
BuRROWf. 


(4)  1  p.  Wms.  435.  S.  C. 

(5)  So  Pugh  V.  Smithy  2  Atk.  43. 


(6>  Reg.  Lib.  B.  1737.  fo.  506. 
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MINSHULL  r.  MINSHULL.  (1) 


1  ^^3^^U  February  4th,  1737. 

R,  L.  deyises  RicHARD  Lbster,  the  testator,  uncle  of  Randal  M 

est  son  of  his  ^^^  ^^  Randal,  \m  eldest  son,  John,  his  second  s 

nephew  A  iif.  several  other  children,  devises  his  house  fn  hisc  verba, 

and  the  first  -         , 

heirs  male  of  '^  I  give  and  devise  the  house,  &c.  to  Randal  Minshull 

tht  hdw  mdt  "  ^^  ^^  ^y  nephew,  Randal  Minshull,  and  the  first  hei 

of  his  body,  ^<  of  his  body  lawfully  begotten,  and  the  heirs  male  of  hi 

of  such  issue  ^  cuid  in  default  ofsuch  issue,  I  give,  &c.  to  the  seconi 

to  the  second  cc  ^^^  ^^,y  Randal  MinshulL  and  the  heirs  male  of  hi 

son  of  the  said  _-.  , 

R,  M,y  and  the  '^  and  their  issues ;  remainder  over,  &c."    There  is  a 

h?i^y^*a^  ^'^^  °*^^®  "^  *®  ^"*  "  ***  ^  whomsoever  the  estal 
their  issues,      '^  come,  he  shall  pay,  on  his  entry  upon  the  estate, 

over,  &c.  '^  o^  ^s  brothers  and  sisters  20/.  a-piece.  and  to  Joi 
«^th  *  ^^'^■»  '^  the  several  children  of  his  nephew,  naming  them  p 
son  of  the        '^  larly,  20/.  a-piece  likewise  ?" 

said  -R.  M." 

do  not  mean  the  second  son  of  the  devisee,  but  John,  the  second  son  of  the  testa 
phew,  R,  M, 

.  The  devise  in  the  present  case  was  of  a  reversion, 
did  not  take  effect  till  many  years  after  the  testator's 

Randal,  the  first  devisee,  dies  without  issue ;  Joi 
ters  and  dies,  having  devised  the  premises  to  the  def 
his  younger  son,  in  prejudice  of  the  plaintiff  his 
son. 

The  bill  was  brought  for  an  account  of  the  rent 
and  at  the  hearing  at  the  Rolls  the  question  was,  whei 
the  devising  words,  '^  To  the  second  son  of  the  said  1 
Minshull,**  the  second  son  of  the  nephew,  or  the  « 
son  of  the  nephew's  eldest  son  was  meant;  foi 
posing  the  latter,  the  particular  limitations  in  the  wi 
tending  only  to  the  issue  of  Randal,  the  devisee^  wh 
dead,  without  issue,  the  reversion  on  his  death  taki 
feet  in  possession  in  John,  as  heir  at  law  of  the  testate 
disposition  of  John  by  will  was  good ;  but  supposinj 
will  to  mean  the  son  of  Randal,  the  nephew,  that 
being  tenant  in  tail,  under  the  will,  and  not  having 


(1)  The  arguments  of  counsel  in  this     the  case  and  the  judgment,  iron 
case  are  taken  from  the  Lord  Chan^     ki/ns. 
cellar's   Note«book,  the  statement   of 
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ao7  act  to  bar  the  entail,  the  plaintiff  has  a  good  tide^  as 
ixiog  the  eldest  son  of  John. 

The  Master  of  the  Rolls  (1)  decreed  in  favour  of  the  plain- 
iff. 

On  appeal  to  the  Lord  Chancellor^  he  directed  an  issue 
)  try  the  matter  of  fact,  which  of  the  two  persons  was 
leant  by  the  testator,  and  said,  it  was  a  matter  that  lay 
tq)erly  in  averment,  and  was  determinable  by  circum- 
inces,  proving  the  intention  of  the  testator,  one  way  or 
her.  The  will  was  made  in  1658,  and  the  parties  not  being 
ie  on  either  side  to  furnish  themselves  with  any  evidence, 
dding  to  clear  up  this  point;  it  was  agreed  between  them: 
bring  the  matter  on,  for  the  opinion  of  the  court,  upon 
e  legal  construction  of  the  words  as  they  appeared  on  the 
EC  of  the  will. 

Mr.  Attorney  "General  and  Mr.  Fazakerley  for  the 
lintiff. 

We  insist  that  the  second  son  of  the  testator's  nephew  is 
eant,  and  not  the  second  son  of  such  nephew's  eldest  son. 
}  shew  that  this  is  the  true  construction,  it  is  only  neces- 
ry  to  consider  what  estate  the  first  devisee,  the  eldest  son 
the  nephew,  took.  We  insist  that  he  took  an  estate-tail, 
id  if  so,  it  is  clear  that  the  limitation  over  which  is  to  take 
feet  only  upon  failure  of  issue  of  such  eldest  son  cannot  be 
»the  second  son  of  such  eldest  eon.  It  is  reasonable  to 
ippose  that  the  testator  intended  to  extend  the  limitations 
I  all  the  sons  of  his  nephew.  If  the  word  first  had  been 
nitted,  and  the  devise  had  been  to  the  eldest  son  of  my 
ephew  and  the  heirs-male  of  his  body,  there  could  have 
Ben  no  question  of  their  being  words  of  limitation ;  but  it 
isaid  that  the  words  being  to  the  first  heirs  male  make  them 
^ds  of  purchase,  and  that  they  mean  first  son,  and  that 
Ifa  construction  is  strengthened  by  the  words  of  limitation, 
^  ind  the  heirs- male  of  his  body,"  which  follow.  But  that  the 
brd  first  shall  not  have  this  effect  has  been  decided  in  the  case 
tDubber  v.  Trollop.  (2)  "  Sir  Thomas  Trollop  devised  lands 
^  his  son  Thomas  for  life,  and  from  and  aft^  his  decease 
^  the  first  heir-male  of  his  body.  It  was  held  in  the  Common 
kas,  that  Thomas  was  tenant  in  tail.  Chief  Justice  Eyre 
Ting,  that  the  words  heir-male  of  his  body  made  an  estate- 
il,  and  that  the  word  first  would  not  alter  the  case,  and  on 
^t  of  error  this  judgment  was  affirmed  in  B.  R."    In  the 
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(0  Sir  Joseph  JekyL 


(2)  8  Vin.  Abr.  233.  Rob.  Gavelkind^  06. 
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present  ease  the  words  are  first  heirs-male  in  the  plural 
number,  which  shews  that  the  testator  intended  that  the  es- 
tate should  go  in  succession ;  neither  shall  the  words  of 
limitation  which  follow  have  the  effect  of  making  the  fint 
words  of  purchase,  Goodright  v.  Pullin,  B.  R.  13  Geo.  l.(l) 
^^  Nicholas  Lisle  devised  the  premises  to  his  wife  for  life,  re- 
mainder to  Nicholas  Lisle  for  the  term  of  his  natural  lah, 
and  after  his  decease  to  the  heirs-male  of  the  bod  j  of  the  sail 
Nicholas,  lawfully  to  be  begotten,  and  his  heirs  for  enr; 
but  in  case  the  said  Nicholas  should  die  without  such  kuM^ 
male,  then  he  devises  to  his  kinsman  Mdward  Lisle  for  Vk^ 
and  after  his  decease  to  the  heirs -male  of  his  body  lawfidj 
begotten,  and  his  heirs  for  ever ;  and  in  default  of  sudi  hrir- 
male,  remainder  over.  It  was  held,  that  Nicholas,  the  M 
devisee,  was  tenant  in  tail."  In  the  present  case,  the  tigs- 
ment  arising  from  the  subsequent  words  of  limitation  is  i^ 
feated  by  the  testator's  having  used  similar  words  of  limiti* 
tion;  in  the  second  clause  of  his  will  he  devises  to  the  seeoni 
son  of  the  said  Randal  Minshull  and  the  heirs-male  of  kil 
body  and  their  issues ;  but  supposing  these  to  be  words  d 
purchase,  if  the  eldest  son  of  the  testator's  nephew  had  hal 
a  son  at  the  time,  must  not  he  and  his  son  have  taken  • 
joint  estate  ?  It  is  clear,  therefore,  that  the  first  deviM 
took  an  estate-tul,  and  that  the  limitation  over  cannot  thers* 
fore  be  to  his  second  son,  but  to  the  second  son  of  Ul 
father,  and  that  the  plaintiff  is  therefore  entitled. 

Mr.  Chute  and  Mr.  Flayer  for  the  defendant. 

The  Randal  Minshull,  of  whom  the  testator  is  spealdiigi 
is  the  son  of  his  nephew ;  the  said  Randal  Minshull  mcft* 
tioned  in  the  second  clause,  must  therefore  mean  the  saal 
person.  As  to  the  argument  that  the  word  heirs  is  in  theplonl 
Qumber,  the  words  heir  and  heirs  are  convertible  terms.  M 
to  the  cases ;  in  Goodright  v.  Pullin,  there  was  not  the  woil 
first ;  and  in  Dubber  v.  Trollop,  there  were  no  subsequot 
words  of  limitation  added  to  the  words  heir-male  of  Ui 
body.  According  to  the  plaintiff's  construction,  these  aifr 
sequent  words  of  limitation  must  be  rejected,  which  is  nrt 
to  be  done  where  a  reasonable  sense  can  be  given  to  tbflBi 
If  John,  the  second  son  of  the  nephew  was  intended  by  tiMM 
words,  the  testator  has,  by  the  last  clause,  directed  thai  hi 
should  pay  20/.  to  himself.  If  this  be  not  the  true  constmfl 
tion  the  devise  must  be  void  for  uncertainty. 


(1)  9  Strange  720,  and  2  Lord  Raymond  1437.    2  Eq.  Ca.  Ab.  315.  pi.  «5. 
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Lord  Chancbllor. — ^This  case  will  depend  on  the  words    Minbuuli. 
of  the  will  with  regard  to  the  person  intended  by  the  tes-  ^* 

tator,  by  the  name  of  Randal,  and  the  legal  operation  of  the  ^'^»«^"- 
words  made  use  of;  and  a  Court  never  construes  a  devise  ACourtneycr 
loid,  unless  it  is  so  absolutely  dark^  that  they  cannot  find  out  construes  a  da- 

«L   4.  ^  ▲     »  •  vi**  roidf  un- 

tie testator  a  meamng.  les,  it  is  so  ab- 

Thc  provision  for  the  payment  of  the  legacies  (by  the  '?l"'u^^"\ 
person  to  whom  the  estate  should  come)  to  his  brothers  and  find  out  the 
■itersy  and  to  John,  &c.,  is^  as  has  been  insisted  on  for  the  me^m^! 
pbintifF^  a  very  strong  expression  of  the  intent  of  the  party ; 
for  as  here  is  a  specification  of  the  children,  it  must  mean 
the  brothers  and  sisters  of  Randal  Minshull,  the  eldest  son 
Df  Randal  JUinshull  the  nephew,  and  could  never  intend  to' 
mean  every  taker.  For,  supposing  the  words  to  mean  the 
leecmd  son  of  the  devisee,  as  there  is  plainly  an  estate-tail 
ereated  prior  to  any  interest  he  can  claim,  (whether  the 
VOfds  first  heirs^male  are  construed  words  of  limitation  or 
pnrdiase),  an  estate  which  may  continue  for  a  great  number 
of  years,  in  all  probability,  without  any  failure  of  issue,  it 
ioold  be  a  most  absurd  thing  to  charge  a  person,  at  so  great 
I  distance  from  the  estate,  with  the  payment  of  money  to 
persons  then  in  being,  whom  the  testator  could  hardly  sup- 
pose would  be  living  at  the  time  of  the  title  accruing  to  such 
neond  son.  On  the  other  hand  there  is  nothing  extraor- 
iBiiary  in  charging  Randal  the  first  devisee,  or  upon  a  sup- 
position of  his  death  without  issue,  in  the  life  time  oiJohn,  in 
diarging  John  with  the  payment  of  those  sums,  which  raises 
a  very  strong  presumption,  that  John  was  the  person  in- 
tnded  to  take  under  the  limitation  to  the  second  son  of 

SimdaL 
It  has  been  been  objected  against  this  construction,  that 

^kkn  will  then  be  devisee  of  the  estate,  and  entitled  to  the 

(•  likewise,  which  the  testator  could  never  intend;  but  the 

must  be  taken  reddendo  singula  singulis,  and  John  to 

the  20/.  only  in  case  of  the  first  devisee's  right  taking 

in  possession,  and  the  determination  of  the  preceding 

then  in  being  at  the  time  of  making  the  will.    It  is 

more  natural  likewise  that  the  testator,  when  he  was 

a  disposition  of  his  whole  estate,  having  a  nephew 

had  two  sons,  should  settle  it  successively  on  both  the 

than  stop  at  the  first,  without  extending  the  entail,  or 

ttfomng  of  the  reversion. 

Wliether  the  first  devisee  was  tenant  for  life,  or  in  tail,  is 

i  question  proper  to  be  considered,  and  the  determination  of 
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MiNSHULL. 


MiNSHULL  that  point  will  certainly  give  great  light  into  this  matter, 
clear  the  way  towards  the  construction  of  the  will  on 
other  pointy  in  the  manner  it  has  been  insisted  on. 

I  am  of  opinion  that  the  words  of  limitation  supera< 
here  to  the  preceding  words  of  limitation,  will  certainly 
of  themselves,  make  the  first  words  of  purchase,  but  the 
sequent  ought  to  be  rejected  as  redundant  and  superflao 

In  Archer's  case,  (1)  an    estate  was  limited  to  Bi 
Archer,  the  first  taker,  expressly  for  life,  to  which  great 
gard  is  always  had  in  determining  whether  an  estate  for 
or  in  tail,  passes.    2dly,  In  that  case  it  was  to  the 
heir  male  of  Robert  only,  not  heirs  as  here ;   nor  will 
subsequent  words  of  limitation  affect  the  legal  operatic 
the  preceding  words  in  any  case  of  this  kind,  unless 
word  heir  is  made  use  of  in  the  singular  number,  or  the 
an  express  estate  for  life  limited  to  the  first  taker, 
true,  in  Shelley's  case,  (2)  Anderson,   Chief  Justice, 
this  case.     ^^  If  there  be  a  limitation  to  the  use  of  a  nuu 
life,  and  after  his  decease  to  the  use  of  his  heirs,  and  of 
heirs-female  of  their  bodies  \'  in  this  case,  these  words 
heirs)  are  words  of  purchase  and  not  of  limitation,  for 
the  subsequent  words  (and  of  their  heirs  -female  of  their  bo 
would  be  void.    That  appears  to  be  a  case  only  put  by 
derson,  and  no  resolution  of  that  kind ;  but  besides  thesi 
subsequent  words  vary  essentially  the  preceding  linutati 
and  alter  the  course  of  succession  and  enjoyment  of  thees 

There  are  subsequent  words  of  limitation  annexed  like 
to  the  devise  to  the  second  son,  which  shews  the  test 
had  no  intention  they  should  operate  in  destruction  of 
former  words.  No  stress  at  all  is  to  be  laid  on  the  i 
first ;  there  are  many  authorities  for  that  purpose,  and 
case  of  Dubber  v.  Trollop  is  a  very  strong  one ;  there 
word  heir  too  was  used,  not  heirs.  The  word  first  m< 
only  that  they  should  take  in  succession,  according  to  prio 
of  birth  and  seniority  of  age,  and  is  unnecessarily  provi( 
for  what  the  law  itself  does. 

Decreed  for  the  plaintiff.  (3) 


(1)  1  Co.  66  b. 

(2)  1  Co.  93  b.,  and  95  b. 

(3)  Decreed  that  the  premises  were 
devised  in  remainder  to  John  Minshull, 


the  second  son  of  Randal  MinshuU 
father,  which  John  was .  father  of 
now  plaintiff.  Reg.  Lib.  B.  1737 
144. 
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BARTHOLOMEW  v.  MAY.(l) 


February  7thy  1737. 

ator  Thomas  May^  having  by  indenture  of  mortgage,     ^  ^^'  ^^^* 
5  24th  June,  1723,  mortgaged  an  estate  at  Hadlow  ^ortga^ccr- 

deriaes  them  to  R,  M,  in  tail,  and  devised  other  lands  to  T,M,,  subject  to  the  pay- 
debts,  in  case  his  personal  estate  should  not  prore  sufficient.  The  1,300/.  must  be 
ibt  out  of  the  testator's  personal  estate, (2)  and,  if  deficient,  out  of  the  real  estate  so 
7*.  M,  Where  a  mortgage  is  made  by  a  person  who  is  owner  of  the  estate,  that 
8  looked  upon  as  a  general  debt,  and  the  land  only  as  a  security ;  and  therefore  per- 
s  shall  be  applied  in  discharge,  but  if  the  contest  lay  between  R,  M,  and  creditors  of 
r,  it  would  hare  been  otherwise. 


tiis  case,  with  some  additioos 
tement  from  Lord  Hardwicke^s 
)k,  is  taken  from  Atkyns. 
'  Howel  V.  PricCy  1  P.  Wms. 
*e  ▼.  Cope^  2  Salk.  449.  Pock^ 
*ckleyy  I  Vera.  36.     Kin_g  v. 
P.  Wms.  358.     Gatton  v.  Han- 
Vtk.  438.     Robinson  v.  Gecy 
31.     Astley  v.  Tankervilley  3 
Ca.  545.     And  the  personal 
ill  be  applied  in  exoneration  of 
;e,  made  bj  the  owner  of  the 
against  executors  or  residuary 
Cutler  V.  Coxetery  2  Vern.  302. 
Wagery  2  P.  Wms.  334.  Phi- 
Philips,  2  Bro.  Ch.  Ca.  273. ; 
against  creditors,  specific   or 
y  legatees,  Cope  v.  Cope^  2  Salk. 
obinson  v.  Gee,  1  Ves.  251. 
r.  Meady  1  P.  Wms.  693.   Tip- 
^fpptngy  ib.  730.     Lutktns  v. 
/ases  temp.  Talbot,  53.     Scott 
er,  5  Madd.  96.     But  if  the 
mes  to  another  person  (either 
nt  or  purchase)  subject  to  the 
i  or  charge,  then  his  personal 
all  not  be  applied  in  exonera- 
he  real  estate,  although  upon 
fer  of  the  mortgage,  or  for  the 
of  securing  the  charges,  he  co- 
to  pay    the   mortgage  or  the 
^arrester  v.  Leigh^  Amb.  Rep. 
\velyn  v.  Evelyn^  2  P.  Wms. 
d   see  the  cases  cited  in  Mr. 
»te  to  that  case,  Bagot  v.  Ough" 
.  Wms.  347.     Leman  v.  Newn^ 
Ves.  51.     Lacam  v.  Merlins ^ 
12.     Robinson  v.  Gee^  1  Ves. 
^weddell  ▼.  Taeddellj  2  Bro. 
101.     BilUnghurst  v.  Walker^ 


ib.  604.     Hamilton  v.  Worley^  2  Ves. 
jun.  62.    Waring  v.  JVardy  7  Ves.  336.; 
unless  bj  his  acts  it  can  be  inferred  that 
he  intended  to  make  the  debt  his  own 
personal   debt,  as  where   a  purchaser 
agreed  with  the  vendor  for  the  purchase 
of  an   estate  at  90/.  which  was  then 
mortgaged  at  86/.,  and  covenanted  to 
pay  86/.  to  the  mortgagee^  and  4/.  to 
the  vendor.  Parsons  v.  Freeman^  Amb. 
Rep.  116.     Lord  Oxford  v.  Ladj  Rod* 
ney^   14  Ves.  417.     Or  where  father 
and  son,  being  entitled  to  an  estate,  join 
in  raising  money  bj  mortgage  of  the 
estate,  for  the  benefit  of  the  son,  and 
jointly  covenant  to  pay  the  mortgage 
money ;    the  son  afterwards  sells  his 
yiterest  in  the  estate  to  the  father,  in 
consideration  of  the  father's  taking  upon 
himself  the  payment  of  the  mortgage 
and  the  arrears,  and  the  father  subse- 
quently  borrows  a  further  sum,   and 
makes  a  new  mortgage  of  the  estate  for 
the  original  and  further  sum.  Woods  v. 
Hunting fordy   3   Ves.    130.      If   the 
owner  of  the  estate  however  creates  a 
charge  in  its  nature  real,  and  intends 
the  covenant  only  as  ai^  additional  secu- 
rity, in  such  case  the  land  shall  be  ap- 
plied in  discharge  of  the  incumbrance 
as  the  primary  fund  ;   as  where  a  party 
•  by  marriage  articlcSs  covenants  to  settle 
lands  for  raising  portions  for  younger 
children,  and  gives  a  bond  for  perform- 
ance of  the  articles,  Edwards  v.  Free* 
many  2  P.  Wms.  438.   Lady  Coventry 
V.  Lord  Coventry y  2  P.  Wms.  222.  and 
9  Mod.  12.    Lechmere  v.  Charlton^  15 
Ves.  193. 
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Bartholo.  for  1,300/.  did  by  his  will  of  the  10th  of  April,  1724,  devise 
MEW  the  same  estate  at  Hadlow  to  Richard  May  in  tail,  remainder 
^'  over,  &c.  and  devised  other  lands  to  Thomas  May^  subject 

however  to  the  payment  of  his  debts,  in  case  his  personal 
estate,  and  other  estates  devised  for  that  purpose,  should 
not  prove  suiBQcient  to  satisfy  all  the  debts,  and  he  made 
Richard  May  the  executor  of  his  will,  and  towards  payment 
of  his  debts  and  legacies  he  gave  all  his  ready  money,  goodi, 
and  com,  and  chattels,  not  thereinbefore  odierwise  dis- 
posed of. 
Feb.  7th>  1737.       LoRD  CHANCELLOR. — I  am  of  Opinion  that  the  1,3001 

must  be  paid  as  a  debt  of  the  testator  out  of  the  personal 
estate ;  or,  if  that  proves  deficient,  out  of  the  real  estate  so 
devised  3  for  wherever  there  is  a  mortgage  made  by  a  person 
who  is  owner  of  the  estate,  that  mortgage  is  lodged  vpol 
as  a  general  debt,  and  the  land  only  as  a  security,  and  there* 
fore  the  personal  estate  shall  be  applied  in  discharge  of  ttl 
1,300/.,  though  there  may  be  younger  children  of  the  moit^ 
gagor  who  may  be  no  otherwise  provided  for :  bat  I  ttmk 
clearly  the  case  would  be  otherwise,  if  the  contest  was  betf 
tween  Richard  May  and  any  creditors  of  the  testator,  lAif 
would  lose  their  debts,  if  the  mortgage  was  so  paid  off  out 
the  persoiud  assets,  or  the  money  arising  from  the  safe  rf 
lands  devised  for  that  purpose. 

In  the  case  of  Lovel  v.  Lancaster y  2  Vem.  183.^  it  is  laU 
down  otherwise,  that  the  devisee  of  the  mortgaged  esbill 
shall  take  it  cfim  onere;  but  I  do  not  pay  any  great  regaii 
to  it,  because  it  does  not  appear  whether  there  was  a  soil- 
ciency  of  assets  or  not  to  satisfy  the  rest  of  the  creditors. 

JN'.  B — His  Lordship  said  in  this  case,  that  where  a  tc^ 
tator  devises  expressly  that  the  timber  upon  a  partacidiit 
estate  shall  be  cut  down  for  payment  of  debts,  it  is  a  hardship 
upon  the  first  taker  of  the  estate ;  but  he  mast  submit,  &r 
here  the  timber  is  devised  one  way,  and  the  estate  anotbsri 
for  the  timber  is  devised  to  Richard  May  and  his  heirs  upoi 
trust,  to  cut  down  and  sell  for  discharge  of  debts,  &c.;  wpi 
this  is  the  strongest  case  that  can  be  of  the  kind,  but  tii0^ 
devisee  of  the  estate  may  buy,  and  so  prevent  the  defiiODl 
of  the  estate. 

His  Lordship  declared  that  the  mortgage  for  1,300/.,  on  At 
testator's  estate  at  Hadlota,  and  interest  thereof,  is  a  diM 
of  the  testator's  to  be  satisfied  out  of  his  personal  estate  ml 
trust  estate,  in  case  the  same  shall  be  sufficient  to  satisfy  aB* 
the  debts ;  but  in  case  they  should  not  be  sufficient  to  .p^f 
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Bartholo- 
lebtfl^  funeral  expences,  and  legacies,  then  his  Lordship         ^ew 

rved  the  consideration  of  all  further  directions.  (3)  t\ 

May. 


(3)  Rpg.  Lib.  A.  1737.  fo,  411. 


IIUTCHINS  V.  LEE.  (1) 


February  Sthy  1737. 

1  Atk.  447. 

brought  to  set  aside  an  assignment  of  a  leasehold  Bill  brought  to 
?,  and  all  other  the  estate  and  effects  of  the  plaintiff,  si^nment^of "" 
a  sufi^eestion  that  the  same  was  never  intended  as  an  >e»sehoid  es- 

,  ^  tate,  &c.  upon 

ute  assignment  for  the  benefit  of  the  defendant,  but  suggestion  that 
5  only  to  ease  the  plaintiff  of  the  trouble  and  care  of  |e^dTd°i^^  In' 
iging  his  own  concerns  at  that  time,  (being  then  under  absolute  a»- 
infirmities  of  body  and  mind,)  and  subject  to  a  trust  for  8ubjcca"to  a" 
benefit  of  the  plaintiff,  if  he  should  afterwards  be  in  a  ^''"!' ^*^i;  *^® 

*  -^  ,  plaintins 

zity  of  taking  care  of  his  own  affairs.  benefit. 

le  deed  of  assignment  recited  that  the  plaintiff  by  reason  Though  no  cx- 
long  sickness  and  infirmity  of  body,  found  himself  inca-  P^^*^  ^J"^*'  *^ 
*  of  managing  his  estate  without  great  disadvantage,  and  as  it  might  be 
the  defendant  was  very  serviceable  to  him  in  purchasing  circumstances 
»state,  and  had  undertaken  to  pay  off  all  such  debts  as  he  arising  out  of 
Id  owe  to  the  amount  of  160/.     The  plaintiff  assigned  itself  incon- 
»e  defendant  two  leasehold  tenements,  except  the  malt-  ^{fs^o/J^^J^^g "" 
e  and  some  rooms  in  one  of  the  houses,  to  hold  to  the  sition ;  the 
ndant  for  the  residue  of  the  term ;  defendant  perform-  adnntted"paroi 
ind  paying  all  covenants  and  high  rents,  and  paying  the  evidence  to  ex- 
r  rent  of  40/.  per  annuniy  free  of  all  rates,  taxes,  &c.  transaction. 
plaintiff  also  assigned  all  his  live  and  dead  stock  to  the 
ndant  for  his  own  use.     There  was  a  general  covenant 
le  deed  from  the  defendant,  to  indemnify  the  plaintiff 
list  any  breach  of  covenant  in  the  original  lease,  and  a 
ial  reservation  to  the  plaintiff  of  all  the  timber,  &c.  and 

)  This  case  has  been  taken  from  mitted ;   that  there  was  also  evidence 

ni#,  with  the  addition  of  the  sub-  of  the  piaiotiff's  insanity  ;  but  do  men- 

e  of  the  deed  of  assignment  from  tion  is  made  of  any  reservation  of  tim- 

Hardwicke*8  Note-book.     It  ap-  ber,  as  stated  in  Atkyns;  and  it  will  be 

tthat  evidence  of  conversations  and  observed  that  the   assignment  was  of 

radoni  by  the  defendant  were  ad-  leasehold  premises. 
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HuTCHiNs    he  to  set  out,  and  allow  timber  for  the  repair  of  the  e8tate,(2) 

^'  (a  circumstance  principally  relied  on  by  the  Lord  C/umceUor, 

as  not  at  all  reconcileable  with  an  absolute  disposition  of  the 

whole  interest  to  the  defendant,}  and  other  circumstance« 

raising  a  strong  presumption  of  a  trust  intended. 

March  4, 1737.      LoRD  CHANCELLOR  admitted  parol  evidence  to  cxplan 

Though  there    ^j^jg  transaction,  viz.  declarations  by  the  defendant  at 

can  be  no  parol     .  ,       .      ,      i         .  ,  -i      j?*. 

declaration  of  time  the  deed  of  assignment  was  executed,  and  aiterw; 
the29thCar2.  amounting  to  an  acknowledgment  of  such  a  trust  as 
yet  parol  evi-  plaintiff  now  insisted  on ;  and  his  Lordship  said,  such 
in  avoidwuHjof  dence  was  consistent  with  the  deed,  as  there  was  aU  the 

pearance  of  an  intended  trust  upon  the  face  of  it ;  but  h( 
ever,  though  there  can  be  no  parol  declaration  of  a 
since  the  statute  of  the  29th  Car,  2. ;  yet  this  evidence] 
proper  in  avoidance  of  fraud,  which  was  here  intended  toi 
put  on  the  plaintiff;  for  the  defendant's  design  was  absok 
to  deprive  the  plaintiff  of  all  the  benefit  of  his  estate.  (3) 


fraud. 


(2)  These  covenants  do  not  [appear 
either  in  Lord  Hardzcicke^s  Note-book, 
or  the  Register's  Book. 

(3)  The  Lord  Chancellor  adds  the 
following  note.  I  was  of  opinion,  that 
it  was  not  intended,  that  the  convey- 
ance should  be  an  absolute  conveyance, 
but  that  the  plaintiff  should  have  a  re- 
assignment of  his  estate,  if  he  should 
become  capable  of  managing,  and  should 
demand  it*    Decree  re-con?eyance  and 


account,  but  to  stand  over  for  ji 
ment  till  some  day  between  the 
and  parties  to  answer  whether 
would  set  the  personal  estate 
the  debts,  and  the  40/.  per 
against  the  profits,  and  take  the 
count  of  the  profits  only  from  the 
of  the  last  payment  of  the  40L 
annum,  4th  March,  1737.  Decree 
nounced  by  consent,  according  to 
proposals.* 


*  It  appears  from  the  Register's  Book,  that  the  decree  was  made  by  consent^  in  coi 
with  these  proposals.    Reg.  Lib.  A.  1737.  fol.  406. 
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DUNCALF  V.  BLAKE.  (1) 


February  Sth,  1737. 

laintifF  subscribed  a  policy  of  insurance  for  a  con-      l  Atk.  52. 
le  sum  of  money;  the  ship  was  lost,  and,  as  sug-  An  insurer  by 
firaudulently,  and  with  a  view  of  charging  the  plain-  geoathe  Sip 
I  the  policy.  ^"  \o»t  fr*?^. 

■^         '    ^  uiently,  and 

irguig  part  mentioned  that,  instead  of  proper  goods,  there  was  only  wool  on  board ; 
le  interrogating  part  prays  defendant  may  set  out  what  kind  of  goods  he  bad  on 
he  defendant  pleads  several  statutes  making  it  penal  to  export  wool  in  bar  to  a  dis- 
aU  kind  of  goods  on  board ;  and  the  plea  is  allowed,  (2)  and  it  was  agreed  that  a 
je  bad  in  part,  and  yet  not  so  in  the  whole.  (3) 

»ill  sets  forth,  that  the  ship,  instead  of  having  proper 
ile  goods  on  board,  being  bound  from  one  of  the 
■  Ireland,  to  one  of  the  ports  in  France,  had  only 
board.  By  the  interrogatory  part  of  the  bill  it  was 
that  the  defendant  might  set  out  what  kind  of  goods 
on  board,  what  the  invoices  were,  in  what  manner 
»  was  cleared,  and  whether  she  had  not  arms  on 
2r. 

[efendant,  as  to  so  much  of  the  bill  as  sought  a  dis- 
of  the  particular  nature  and  quality  of  the  goods 
ed  to  be  shipped  on  board  the  said  ship  to  be  sent 
cCy  and  insured  by  the  said  plaintiff,  as  in  the  bill 
ed,  or  which  seeks  to  discover  what  kind  of  goods 
xded,  or  whether  the  goods  on  board  were  wool,  or 
er  particulars  relating  to  the  same,  or  when  and 
he  cleared  out  after  taking  in  her  said  loading,  or  as 
letters,  bills  of  lading,  or  invoices,  relating  to  the 
■go,  or  the  management,  sale,  or  disposal  thereof; 


'his  case  is  taken  from  Aikyns, 
yt  appear  in  Lord  Hardzoicke^s 

:  is  a  rale  of  law,  that  a  man 
be  obliged  to  discover  what 
ject  him  to  a  forfeiture,  liar" 
\oitthcoicj  1  Atk.  539.  lloncif" 
Scizcin,  3  Atk.  276.  Bird  v. 
ire,  1  Vern.  109.  Sharp  v. 
3  P.  Wms.  375.  Boteler  v. 
J,  3  Atk.  457.  East  India 
f  V.  Camp  be ly  1  Ves.  247. 
7ord  ▼.  Edwards  J  2  Ves.  243. 
/    V.     LindoTtj    2  Ves.    451. 


Smith  v.  Read,  ante,  p.  16.  Earl 
of  Suffolk  v.  Green,  post.  Chauncey 
V.  Tahourden,  2  Atk.  392.  Bish(^ 
of  London  ▼.  Fytchc^  1  Bro.  Ch.  Ca. 
96.  CariTcright  v.  Gi-een,  8  Ves.  405. 
Ex  parte  Sj/mes,  1 1  Ves.  525.  C/ar- 
ridge  v.  Iloare,  14  Ves.  59. 

(3)  So  Earl  of  Derby  v.  Duke  of 
Athol^  1  Ves.  205.  Bishop  of  Sodor 
and  Man  v.  Earl  of  Derby  ^2Yes.  357. 
Mayor  and  Cotpora/ion  of  London  v. 
Levy,  8  Ves.  402.  Baker  v.  Mellish, 
1 1  Ves.  70. 
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V, 

Blake. 


pleaded  an  act  of  parliament  of  the  Ist  of  Will,  and  Mary;^ 
that  no  wool  shall  be  shipped  from  Ireland,  or  imported 
from  thence  to  any  port  but  Liverpool,  and  some  otheif 
in  England;  which  was  afterwards  made  perpetual  by  the 
7th  of  Will,  and  Mary,  and  by  another  act  of  the  lOtkj 
and  1 1th  of  Will.  3.  it  was  enacted,  that  none  shall  direc 
or  indirectly  export  from  Ireland  into  any  foreign  domink 
any  wool,  and  all  offenders  against  this  act  are  made  lial 
to  the  forfeiture  of  the  said  wool,  and  also  to  a  forfeiture  i 
500/.  for  every  offence.  The  value  of  the  cargo  on  board 
said  ship,  and  insured  by  the  plaintiffs,  is  by  the  policy 
certained  at  3,500/.  by  the  sum  insured  thereon,  and 
fore  it  can  no  ways  concern  the  plaintiffs  to  know  the 
ticulars  of  the  goods ;  but  the  discovery  thereof  may 
sion  several  forfeitures,  and  the  bill  charging  that  the 
shipped  on  board,  &c.  by  the  defendant,  were  to  be  sent^ 
Pontraffe,  in  France,  which  by  the  laws  and  statutes  of  i 
realm  is  prohibited,  and  highly  penal,  and  the  discoi 
manifestly  tending  to  draw  in  the  defendant  to  accuse 
self  3  he  submitted,  whether  he  should  be  compelled  to 
any  other  answer. 

The  Attorney-General,  for  the  plaintiff  admitted,  that,; 
the  charging  part  of  the  bill,  nothing  was  mentioned  ta] 
on  board  but  wool ;  but,  by  the  interrogatory  part,  dcfc 
ant  is  asked  in  general,  what  kind  of  goods  he  had  on 
and  defendant's  plea  goes  in  bar  to  a  discovery  of  all 
of  goods  which  were  on  board. 

The  Lord  Chancellor  allowed  the  plea ;  but  agreed, 
other  kind  of  goods  had  been  mentioned  in  the  cl 
part,  the  defendant  might  have  been  obliged  perhaps,  to 
given  some  answer  to  it,  but  as  there  was  not,  defendant 
not  obliged  to  answer  that  interrogatory  part.     The 
doubt  he  had  was  as  to  the  clearing  of  the  ship,  and  hai 
arms  on  board,  and  that  part  of  the  bill  he  thought 
wards  might  be  covered  with  the  plea. 

Agreed  in  this  case,  that  a  plea  may  be  bad  in  part, 
yet  not  so  in  the  whole.  (4) 


(4)  Reg.  Lib.  A- 1737.  foL  211. 
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HERRING  V.  Y0£.  (I) 


February  Sthy  1737. 

IA6B  settlement  having  been  made  of  certain  lands     \^^^'  ^^' 
usband  for  life,  remainder  to  the  wife  for  life,  with  nant  for  life, ' 
jmainders  over;  the  present  bill  was  brought  by  the  htridfo^forUfe 
in  order  to  have  the  opinion  of  the  Court,  whether  i»e  brings  a  bill 
parcel  of  land  was  not  intended  to  be  included  in  Sion  of'lhc 

lement.  *  Court  upon  the 

,  .       ,  -  11.  «   ,  settlement; 

was  an  objection  taken  at  the  hearmg  of  the  cause,  objection  for 
wife  was  not  made  a  party.  the°4ifeT" Im*^ 

Chancellor  allowed  the  objection,  for  he  said  if  allowed. 
t  should  be  of  opinion  against  the  husband,  such 
rould  not  bind  the  wife;  his  Lordship  therefore 
the  cause  to  stand  over,  that  the  wife  might  be 
arty.  (2) 


is  case  is  taken  from  Atkt/ns,     Note-book. 

:  appear  in  Lord  Hardwicke't         (2)  Reg.  Lib*  A.  1737.  fol.  198. 


CLERK  V.  WRIGHT.  (1) 


February  Sthj  1737. 

itiff  had  agreed  for  the  purchase  of  an  estate  of  the      *  ^^^-  ^2. 
,  but  the  agreement  was  not  reduced  into  writing ;  J^c  purchaw'of 
in  confidence  of  the  agreement,  plaintiff  had  given  an  estate,  but 
conveyances  to  be  drawn  and  engrossed,  and  went  not  "ccfuced"' 
lies  to  view  the  estate:  some  time  after  the  de-  >nto  writing; 

,  1  1   ••/«>•<••        I  •  t  though-*^,  m 

nt  a  letter  to  the  plamtm,  informing  him,  that  at  confidence 

thereof  gave 
oveyances  to  be  drawn,  and  went  several  times  to  view  the  estate,  tbis  Court  will 
b  agreement  into  execution,  and  the  statute  of  Frauds  may  be  pleaded  to  a  bill 
bat  purpose. 

■        ■  »l     ■!,  I     i— ^— — — W^M^—        I  ■  — 

case  is  taken  from  Atkyns.    It  does  not  i^pear  in  Lord  HardwickeU, 
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Clerk       the  time  he  contracted  for  the  sale  of  the  estate,  tl 
V.  of  the  timber  was  not  known  to  him,  and  that  the 

Wright,      ghould   not  have  the  estate,  unless  he  would  give 
larger  price. 

The  bill  was  brought  to  carry  the  agreement  into 
tion,  to  which  the  statute  of  Frauds  afterwards  was  ] 
A  letter  is  not  hoRD  CHANCELLOR  allowed  the  plea,  and  obser 
a  sufficient  cvi-  letter  could  not  be  sufficient  evidence  of  the  agreem 
agreement,  un-  terms  of  the  agreement  not  being  therein  mentioned. 
^?th^^  *^^™*  to  the  objection  that  this  agreement  was  in  part  pej 
ment  are  men-  he  allowed,  that  when  a  man  takes  possession  in  p\ 
but"where  a'°'  0^  ^n  agreement,  (3)  or  does  any  act  of  the  like  nat 
man  takes  pos-  Court  will  decree  an  execution  of  it,  but  the  circur 

session  in  pur-        ,       r     •    •        j«       -..•  r  j     ^s 

suance  of  an     only  of  givmg  directions  for  conveyances,  and  goin| 
^urt"wuV de-*  ^  ^^^^  ^'  ^^^  estate,  he  thought  not  sufficient.  (4)  (5 

cree  an  execution  of  it. 

(2)  Seagood  v.  Meale^   Free.   Ch.  of  the  parcbase-money  has  b 
561.     1  Sir.  426.     But  if  a  letter  con-  sidered  as  an  act  of  part  perl 
tains  the  terms  of  an  agreement,  or  re-  Lacon  v.  Merlins^  3  Atk.  4. 
fers  to  a  paper  which  contains  the  terms,  Melbourne  4  Ves.  720.    Biick 
it  is  a  sufficient  written  agreement  to  Ilarropy  7  Ves.  341.,  but  in 
take  it  out  of  the  statute  of  Frauds.  Cookcy  1  Sch.  &  Lef.  40.,  Loi 
See   Prec.   Ch.  374.      Gilb.   Eq.   35.  dale  denies  that  payment  of 
Moore  v.   Ilart^   1  Vern.    110,   201.  chase-money  is  an  act  of  part 
2  Cha.  Rep.  284.     Wankford  v.  Fot^  ance  ;  and  see  ex  parte  Hoop 
iherly^  2  Vern.  322. '  Finch  v.  Earl  oj  matter  of  Heweit,  1  Mer.  Rej 
Winchelsea^  1  P.  Wms.  277.    fVelford         (4)  See  Hawkins  v.  Holt 
v.   Beazlei/y    3  Atk.    503.     1  Ves.   8.  Wms.   771.,  and    Stokes    v. 
Allan  v.  Bozser^  3  Bro.  Cha.  Ca.  149.  1  Cox  219.  Whaleyy,  Bagni 
Tazhnci/  v.  Crowiher^  ibid.  161.  and  P.  C.  45.     Redding  v.  Wilki 
318.     And  see  Clinan  v.  Cooke ^  1  Sch.  C.  C  400. 

&  Lef.  22.  (5)  Reg.  Lib.  A.  1737.  fo] 

(3)  Payment  of  a  considerable  part 
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PHIPPS  V.  STEWARD.  (1) 


February  9th,  1737. 

5RT  Cowan,  intending  to  leave  Bombay,  declared     i  Atk.  285. 
intiff  he  had  made  his  will,  and  that  after  giving  While  a  suit  is 

depending  in 
tical  Court  for  an  administration,  a  bill  may  be  brought  here  fOr  an  account  of 
estate.    The  reason  why  a  bill  i.s  sJlowed  to  be  brought  before  probate,  is  that  the 
I  Court  have  no  way  of  securing  the  effects  in  the  mean  time. 
f  personal  estate  to  ^.,  and  the  heirs  of  her  body,  it  has  never  been  solemnly  de» 
at  where  money  is  so  entailed,  the  whole  shall  go  to  the  first  taker. 


case  is  taken  from  ^/Ar^n^.  It 
ppear  in  Lord  Hardzcicke*s 
.  It  appears  from  the  Regis- 
,  that  the  plaintiffs  brought 
rains t  the  defendants,  alleging 
i,  that  Sir  R.  Cowan,  for  mauy 
led  at  Bombay,  and  being 
1  for  England,  made  his  will, 
:h  of  Jan.  1734,  and  after  giv- 
^gacies  thereby,  bequeathed 
of  his  estate,  after  payment  of 
id  legacies,  to  be  laid  out  in 
se  of  lands  to  be  settled  to 

his  brother,  Wm,  Cowan, 
laindcr  to  his  sister  in  tail, 
to  the  plaintiffs  in  fee  ;  and 
the  said  Wm.  Cozcan  exe- 
dirccted  in  case  of  his  bro- 
il, that  his  personal  estate 
remitted  to  the  plaintiffs  for 
es  aforesaid.  That  Sir  R, 
I  afterwards  sailed  for  Eng^ 
or  fear  of  accident,  left  his 
s  secretary,  and  only  brought 
r  to  England^  but  directed 
•y  to  send  over  the  original 

he  had  notice  of  Sir  R, 
•rival.  That  Sir  jR.  Cozcan 
b.  1736,  without  revoking 
d  without  having  received 
That  the  said  defendant. 
Steward  had  been  informed 
'ozcan,  of  his  having  left  his 
ibaj/,  and  that  only  a  copy 
bund  in  England;  and  on 
mong  the  papers  of  Sir  R. 
r  his  death,  a  copy  being 
no  further  search  was  made 
nal.     That  all  the  said  Sir 


A.  Cowan^s  papers  were  thereupon 
sealed  up  with  the  consent  of  the 
plaintiffs,  and  the  said  defendant  AteX" 
ander  Steward,  and  it  was  agreed  be- 
tween them,  that  the  same  should  not 
be  further  inspected  or  meddled  with 
by  any  persons  until  the  will  should  be 
brought  into  England,  or  there  should 
be  a  proper  representative  of  Sir  A. 
Cowan  appointed.  That  advice  was 
soon  after  the  death  of  Sir  A.  Cowan 
received  of  the  death  of  Wm,  Cowan 
in  the  lifetime  of  the  said  Sir  A.  (7o- 
wan;  and  the  said  defendant,  Alexander 
Steward,  afterwards  married  the  sister^ 
and  applied  for  letters  of  administration 
for  her,  as  if  Sir  A.  Cowan  had  died  in- 
testate. That  a  suit  is  now  depending 
in  the  Ecclesiastical  Court  touching  the 
same;  and  pending  the  proceedings 
there,  the  defendants  had  contrary  to 
the  said  agreement,  broke  open  the 
seals  and  possessed  themselves  of  all  the 
personal  estate,  books,  papers,  and  writ- 
ings, of  Sir  A.  Cowany  and  applied  the 
same  to  their  own  uses,  and  had 
squandered  away  part  thereof,  and 
threatened  to  carry  over  the  rest  thereof 
to  Ireland,  and  to  secrete  themselves, 
or  dispose  thereof  there  for  their  own 
uses.  That  the  said  original  will  was 
not  likely  to  be  got  from  Bombay  till 
the  ensuing  August,  and  they  prayed 
by  their  bill,  that  Sir  A.  Cowan's  per- 
sonal estate  might  be  brought  into 
Court,  and  laid  out  in  the  South  Sea 
Annuities,  until  a  convenient  purchase 
could  be  found  in  which  to  invest  the  same 
according  to  his  will,  and  that  until  the 
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Phipps       his  personal  estate  to  his  daughter,  and  the  heirs 
V.  body,  he  had  limited  the  same  to  the  plaintiff. 

Steward.         g^^^^  ^j^^  ^^^  gjj.  ji^j^^  Cowan  died,  the  daught€ 

ried  the  defendant,  and  upon  a  supposition  that  there 
will,  administration  was  applied  for  by  the  daughter 
Spiritual  Court ;  pending  a  suit  there,  the  present  I 
brought  by  the  plaintiff  to  have  an  account  of  the  p 
estate. 

To  this  bill  the  defendant  demurred,  for  that  then 
suit  now  depending  in  the  Spiritual  Court  for  admini 
to  the  personal  estate  of  Sir  Robert  Cowan. 

Lord  Chancellor  over-ruled  the  demurrer;  and 
the  case  of  Powis  v.  Andrews j  a  bill  of  this  nature 
lowed  before  probate,  and  that  determination  was  i 
on  a  former  case  of  Japhet  v.  Crooke,  in  the  time  < 
Harcourty  relating  to  the  will  of  Mr.  Hawkins.  (2) 

The  reason  for  these  cases  is,  that  the  Ecclesiastics 
have  no  way  of  securing  the  effects  in  the  mean  t: 
nor  did  he  know  there  was  any  solemn  resolution 
money  is  entailed  in  the  manner  the  testator  has  doi 
that  the  whole  of  it  shall  go  to  the  first  taker.  (4)  1 
of  Colwal  V.  Shadwelly  in  the  time  of  Lord  Cowper^  i 
contrary,  1  P.  Wms.  470,  485. 

said  will  could  be  got  from  Bombay^  Bird^  1  Ves.  &  Bea.  542. 
that  the  defendants  might  be  restrained         (4)  Where  money  is  direc 

from  proceeding  in  the  Ecclesiastical  laid  out  in  land  to  be  settled 

Court  to  get  administration  to  Sir  A.  way  as  to  make  it  necessary  t 

CoTtun  as  dying  intestate.     To  this  bill  covery  should  be  suffered  ;  in 

the  defendants  put  in  a  demurrer,which  give  the  remainder-man  his  ch 

was    over-ruled,   and    the    defendants  Court  has  always  directed  it  t 

were    restrained    from    receiving   and  out  in  land.     See  Benson  v. 

alienating  any  part  of  the  said  testator's  Short  v.  IVoodj   Chaplin  v. 

personal  estate,  till  further  order.  Reg.  1  P.  Wms.    131,   471,   483. 

Lib.  B.  1737.  fol.  135.  case,  and  Onslow^s  case,  3  P. ' 

(2)  So  Dulzoich  College  v.  Johnson,  Collet  v.  Collet ,  1  Atk.  11.     ( 
2  Vern.  49.  ham  v;  Moody,  D.   1  Ves.  1 

(3)  Pending  a  litigation,  the  pro-  even  where  under  Lord  £7 /(/on 
perty  is  often  in  danger  of  being  lost  under  the  7th  Geo.  4.  c.  45.,  i 
or  injured ;  in  such  cases  a  court  of  repealed  Lord  Eldon^s  act,  tl 
equity  will  Interpose  to  preserve  it,  if  may  be  paid  over  to  the  pen 
the  powers  of  the  court  where  the  liti-  tied  without  being  invested 
gation  is  pending  are  not  suflicient  for  yet  where  a  recovery  is  neces 
that  purpose,  Mifford^s  Pleadings,  p.  money  will  not  be  paid  to  1 
122.  Andrews  v.  Powys,  2  Bro.  P.  C.  until  such  time  as  he  might  hav« 
476.  Morgan  v.  Harris,  2  Bro.  C.  C.  a  recovery,  Fletcher  v.  TolU 
121.  Montgomery  v.  Clarke,  2  Atk.  12.,  see  note  to  that  case. 
378.  Smith  v.  Jykzcell,  3  Atk.  366.  Bennett,  6  Ves.  116.,  and  se< 
King  V.  King^  6  Ves.  172.  Richards  Sterne,  ib.  156.  Ex  parte  fle( 
y.  Chavc,  12  Ves.  462.     Edmunds   v.  and  Bea.  11 
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lis  Lordship  restrained  the  defendants  from  receiving       Puipps 

more  of  Sir  Robert  Cowan's  personal  estate  till  further  o     ^' 

^  Steward. 

Jr. 


MORGAN  versus  MORGAN.  (1) 


February  10/A,  1737. 

>    Chancellor. — ^Where  any  person,  whether  a  father     ^  Atk.  489. 
stranger,  enters  upon  the  estate  of  an  infant,  and  con-  ^^^  ^^n 
:3  the  possession,  this  Court  will  consider  such  person  upon  an  in- 
•ing  as  a  guardian  to  the  infant,  and  will  decree  an  ac-  and  conVmues 
t   ac^ainst  him,  and  will  carry  on  such  account  after  the  possession, 

-.,.,,  -  ,.  .  -  this  Court  con- 

nfancy  is  determined ;  but  from  the  inconveniency  of  siders  him  as 

long  accounts,  whenever  it  comes  in  proof,  that  the  ^{{"decree  a^^ 
it,  after  being  of  age,  has  waived  such   account,  this  account,  and 
-t  will  lay  hold  of  any  such  thing  to  put  an  end  to  it ;  ^n  after  the 
ffh,  indeed,  in  the  case  of  a  father,  the  Court  is  not  so  infancy  ;■  de- 

,  ,  termmedy  un- 

t,  as  imagining  the  parental  authority  might  hinder  the  less  the  infant 
ging  any  bill  or  ejectment  to  recover  the  possession.  ^wai^ved  ^^ 

such  account. 


)  The  above  note  of  the  Chan' 
r's  opinion  is  taken  from  Mr.  At" 
f'*  Report. 

appears  that  the  bill  in  this  case 
by  an  eldest  son  against  the  repre- 
itives  of  his  father  for  an  account 
be  rents  and  profits  of  an  estate  of 
:h  the  plaintiff's  mother  under 
^ttlement  of  1690,  was  tenant  for 
remainder  to  her  first  and  other 
in  tail.  The  mother  died  in  1707, 
a  which  the  father  entered  and  occu- 


pied the  premises  till  his  death,  in  1729, 
insisting  that  he  was  entitled  to  them 
for  his  life.  It  appeared  that  the 
plaintiff  had  been  apprized  of  the  set- 
tlement of  1 690 ;  and  that  it  had  been 
in  his  possession  for  eight  years  before 
his  father's  death  ;  and  that  his  father 
had  maintained  him  and  his  family  for 
some  time  after  his  marriage.  He  was 
forty-six  years  of  age  and  had  been 
married  ever  since  1720.  The  bill  was 
dismissed  without  costs. 
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LONDON  ASSURANCE  COMPANY    .     Plaiutiflfe ;  (1) 

and 

JOHN  JOHNSON,   PETER   CARDON, 
CHARLES    GHYSWHICK,    JAMES 
MELCAMP  and  THE   EAST  INDIA?"  I>efendants. 
COMPANY 


Feb.  lOM,  20M,  and  21^^,  1737. 

An  insurance  On  the  15th  of  December,  1720,  the  defendant,  JohnsoHj 
effe^d*by\he  ®ff^<^^  ^^  insurance  with  the  plaintiffs,  on  a  certain  ship 
defendant         and  cargo,  from  Ostend,  in  Flanders,  to  Canton,  in  Ckma. 

Jokmon  whith 

the  plaintiffs  on  a  ship  and  cargo  from  Ostend to  Canton,  was  seised  by  the EasiintHa  Cmt^amf 
at  BencooUn,  as  an  illicit  trader ;  Johnson  recovered  in  an  action  on  the  policy  against  ths 
insurers  and  obtained  judgment  ;  upon  a  bill  by  the  insurers  against  the  defendants  to  be 
relieved  against  the  verdict  and  judgment,  or  that  the  insurers  might  stand  in  the  place  d 
Johnson  to  receive  satisfaction  against  the  Etist  India  Company  for  any  unlawful  capture  mile 
by  them;  held,  that  they  could  not  be  relieved  against  the  verdict  and  judgment;  foriftke 
seizure  were  lawful  that  would  have  been  a  good  defence  to  the  action  ;  and  that  the  insvctl 
could  not  stand  in  the  place  of  Johnson  to  receive  satisfaction  against  the  Bast  India  Compasft 
as  there  was  no  proof  in  the  cause  agtunst  the  Company  that  Johnson  had  any  interest  or  pre* 
perty  in  the  ship  or  goods. 

The  ship  having  come  into  the  road  at  Bencoolen,  was 
seised,  on  the  20th  of  August,  1721,  by  the  Governor  vai 
Council  as  an  illicit  trader,  and  sold  for  3,600/.  which  the 
East  India  Company  admitted  they  had  received. 

Johnson  brought  an  action,  on  the  policy,  against  the^ 
Insurance  Company,  and  in  Easter  Term,  1730,  recoveiet 
3,600/.  and  170/.  costs. 

The  bill  prayed  relief  against  the  verdict  and  judgmenl 
obtained  by  Johnson,  or  that  the  plaintiffs  might  stand  in 
the  place  of  Johnson  to  receive  satisfaction  against  tte 
East  India  Company  for  any  unlawful  capture  made  bf 
them. 

It  was  not  proved  that  Johnson  had  any  property  in  ttei 
ship  or  cargo,  nor  did  it  distinctly  appear  in  whom  the  pro- 
perty was  vested.     Some  evidence  was  offered  on  the  part! 
of  the  East  India  Compaiiy,  that   the   captain  and  mate : 
were  Englishmen,  and  that  some  of  the  cargo  came  from 
England.  * 


(1)  The  statement  of  this  case  and     The  judgment  from  the  heads  6(  it '^ 
the    arguments   of  counsel   are   taken     his  Lordship's  haiid-writiog. 
from  Jx)rd   Hardwicke's    Note-book. 
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Mr.  Attorney- Generaly  Mr.  Clarke^  and  Mr.  Murray^  for 

the  plaintifFs. 

If  the  capture  was  lawful  the  risk  was  not  within  the 
policy,  Molloy  244.^  2  Vern.  176.^  and  the  plaintifFs  are  en- 
titled to  relief  against  the  judgment  at  law  ;  and  if  the  cap- 
ture was  unlawful  the  plaintiffs  have  a  right  to  stand  in  the 
place  of  Johnson  to  receive  satisfaction  from  the  East  India 
Company. 

This  resembles  the  case  of  Morrice  v.  The  Bank  of  Eng- 
land,  Cas.  temp.  Talbot  217;  the  real  parties  ought  to  in- 
terplead. At  the  time  of  this  insurance  there  was  no  law 
here  against  the  Ostend  trade^  and  the  act  of  Geo.  Ist* 
does  not  prohibit  the  insuring  on  those  ships. 

Mr.  Hamilton  and  Mr.  Clarke^  for  Johnson  and  Cardon. 

The  seizure  was  without  colour  of  right;  but  if  the  in- 
surers had  any  defence  they  might  have  availed  themselves 
of  it  at  law. 

There  is  no  more  ground  to  relieve  in  this  case  than 
in  a  case  of  mispleading,  Anon,  1  Vern.  119.  Curtis  v. 
Smalridgey  1  Ch.  Ca.  43.  This  is  not  an  interpleading 
bill. 

Mr.  Browne,  Mr.  Fazakerley,  and  Mr.  IFeldon,  for  the 
East  India  Company. 

The  plaintiffs  pray  relief  against  the  East  India  Company 
upon  a  supposition,  that  the  seizure  was  unlawful.  By  the 
9&  10  W  &  M.  c.  44.  s.  81.  6  Anne,  and  7  Geo.  1.,  the 
exclusive  benefit  of  trading  is  secured  to  the  Company,  and 
All  persons  intruding  into  the  limits  of  their  exclusive  trade^ 
are  considered  as  traders ;  and  the  power  is  given  to  seize 
ships,  &c.  for  unlawful  trading.  Johnson  is  alleged  in  the 
bill  to  be  a  merchant  of  London.  It  was  not  before  pre- 
tended that  he  was  only  a  trustee  for  foreigners.  It  is  not, 
indeed,  proved  that  Johnson  or  Cardan  have  any  interest 
or  in  whom  the  legal  interest  is  vested.  Great  mischief  would 
arise  from  permitting  Englishmen  to  insure  foreign  ships 
^ing  within  the  Company's  limits ;  but  it  is  proved  that 
Ae  master  and  mate  were  English,  and  that  the  cargo  came 
from  England.  The  seizure  was  therefore  perfectly  legal, 
2Ch.  Ca.  95.,  case  on  the  charter  of  the  African  Com- 
t^ny ;  but  if  it  was  not  so,  the  plaintiffs  might  have  had  a 
defence  at  law.  The  object  of  this  bill  is  to  compel  one 
nuui  to  bring  an  action  of  trespass  against  another.  This 
Uni  of  relief  is  not  ordinarily  granted  in  cases  of  tort ;  but 
i  gnmted  the  Company  will  be  entitled  to  every  defence 
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London      which  the  original  trespassers  might  have  availed  themselyf 
Assurance    of  as  against  the   original   proprietor.     We  have   inaistc 

oMPANT     ypQn  ^h^  statute  of  Limitations  by  the  answer. 
Johnson.  Py^^i  the   governor  by   whom   the    seizure  was   made 

pleaded  it  to  a  former  suit ;  and  the  plea  was  allowed.  Hii 
Company  are  equally  entitled  to  have  the  benefit  of  this 
defence. 

Mr.  Attomey^Gefieraly  in  reply. 

Cases  upon  policies  of  insurance  differ  from  all  others  as 
to  the  relief  this  Court  will  grant  against  verdicts.  Bonham 
V.  Barbery  the  plaintiff  could  not  prove  his  case  at  the  trial, 
but  upon  a  bill  being  brought  a  trial  was  directed  by  this 
Court.     It  is  said  that  this  trading  was  contrary  to  treaties ; 
but  this   Court  cannot  judicially  take   notice  of  treaties. 
The  act  9  &  10  W.  3.  c.  44.  cannot  affect  foreigners ;  and  the 
insurance  of  foreign  ships  is  not  within  the  act.    The  plain- 
tiffs are  entitled  to  relief^  and  have  no  remedy  but  in  this 
Court.    As  to  the  statute  of  Limitations  our  right  did  not 
commence  till  the  recovery  against  us. 
Feb.  22. 1737.       LoRD  CHANCELLOR. — ^The  plaintiffs  pray,  by  their  WD, 
relief  in  the  alternative,  either  1st,  That  they  may  be  re- 
lieved against  the  verdict  and  judgment  which  has  been  ob- 
tained against  them,  at  law,  by  the  defendant  Johnsmy  or 
2dly,  If  they  do  not  prevail  in  that,  then  that  they  may 
stand  in  the  place  of  Johnson  to  have  satisfaction  against 
the  East  India  Company  for  their  interest  in  the  ship  and 
goods. 

It  is  taken  to  be  clear  on  the  part  of  the  pluntifb  that 
they  are  entitled  to  the  one  or  the  other  of  these  kinds  of 
relief ;  but  that  is  not  so  clear  to  me. 

1st.  As  to  the  first,  it  originally  depends  upon  the  ques- 
tion, whether  the  trading,  the  act  of  the  assured,  whift 
occasioned  the  seizure,  was  lawful  or  not.  Whether  it  was 
a  breach  of  the  policy  is  a  question  proper  to  be  tried  at 
law,  and  which  in  fact  has  been  already  tried  there,  between 
the  defendant  Johnson  and  the  plaintiffs. 

Suppose  that  this  was  a  question  which  could  be  rc-cc* 
amined  in  a  Court  of  Equity,  there  is  no  colour  of  proof 
made  by  the  plaintiffs  against  Johnson  or  any  of  the  de- 
fendants but  the  East  India  Company ,  that  the  seizure  was 
unlawful,  for  the  only  proof  attempted  rests  upon  the  an- 
swer of  the  East  India  Company ^  and  the  evidence  of  wit- 
nesses examined  for  them,  which  cannot  affect  a  co-defend- 
ant.   This  is  nothing  like  an  interpleading  bill^  for  the  d^ 
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feodants  do  not  all  claim  the  same  debt  or  demand  against 
be  plaintiffs. 

There  is  no  ground  then  to  give  any  relief  in  this  Court 
gainst  these  defendants  on  the  merits. 

The  only  question  as  to  them  is^  whether  there  is  a  suf- 
cient  foundation  to  direct  that  the  plaintiiFs  may  make  use 
'  their  names  to  bring  an  action  at  law.     I  think  that  there 

not^  because,  1st.  It  does  not  appear  in  whom  the  legal 
terest  is,  and  indeed  it  is  agreed  that  it  is  not  in  Johnson. 

is  said  to  be  either  in  Cordon  or  Melcamp,  but  that  does 
►t  distinctly  appear  j  and  if  entitled  to  part,  it  is  clear  that 
ey  are  not  entitled  to  the  whole. 

It  appears  by  the  assignments,  that  this  ship  and  cargo 
fre  divided  out  into  shares  like  stock ;  but  one  partner 
anot  bring  the  action,  all  must  join,  and  all  should  have 
en  brought  before  this  Court.  It  would,  therefore,  be  a 
in  direction. 

Secondly,  Because  the  action  is  bound  by  the  statute  of 
mitations.  The  seizure  was  in  1721 ;  the  action  on  the 
licy  was  not  till  1729.  It  is  said  that  the  plaintiiFs  had  no 
;ht  till  that  action  had  been  brought ;  but  the  defendants^ 
s  East  India  Company ,  are  entitled  to  the  same  defence 
if  the  action  had  been  brought  against  them  by  the  original 
3prietor8.  There  is  no  ground  arising  from  any  delay  of 
3ir8  to  take  away  the  benefit  of  any  defence  from  them. 
As  to  the  other  alternative  in  the  prayer  of  the  bill,  that 
e  plaintiiFs  may  stand  in  the  place  of  Johnson^  to  have  sa- 
faction  against  the  East  India  Company  for  their  interest 

the  ship  and  goods ;  I  am  of  opinion  that  there  is  no 
fficient  foundation  for  that  relief. 

The  case  at  best  is  a  very  suspicious  one.  The  insurance 
by  an  English  subject  in  his  own  name.  If  the  trade  was 
illy  such  as  there  is  reason  to  suppose  it  was,  it  is  a  direct 
fraction  of  the  Act  of  Parliament.  The  words  are  "  all  sub- 
irts  of  his  majesty,  his  heirs  and  successors.^'  It  does  not, 
deed,  extend  to  lawful  East  India  Companies,  such  as  the 
Qtch  ;  but  the  trade  from  Ostend  is  unlawful,  contrary  to 
eaties,  and  condemned  by  the  legislature  and  the  voice  of 
ic  whole  nation  as  greatly  to  the  prejudice  of  the  public. 
a  the  present  case  the  master  and  mate  have  English  names; 
nd  it  is  sworn  that  the  witnesses  have  heard  and  believe 
^  they  were  English  born.  If  this  be  the  real  case, 
™  method  of  insuring  in  England,  if  the  insurers  can 
^'^^  round  on  the  Company,  will  be  a  way  to  make  the 
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LoMDOir     Company  pay  for  a  breadi  of  their  own  charter  »)d  pri- 
AssuRAMCE   vileges.    Vide  Lord  Nottingham's  case,  Brook  v.  BmHef, 
CoMPAMT    2Ch.Ca,95. 

JoiursoN,  But  this  is  matter  only  of  strong  or  rather  violent  suspi- 
cion, and  I  shall  not  found  my  decree  upon  it,  but  on  the 
want  of  that  which  the  plaintiffs  must  have  proved  if  the 
trade  had  been  the  most  lawful  in  the  world. 

The  relief  prayed  is  by  way  of  satisfaction  for  a  trespaai 
or  tort  in  a  Court  of  equity. 

There  is  no  proof  against  the  Company  that  dther  t/oAn- 
son^  Cordon,  or  Mekamp,  had  any  interest  or  property  in  the 
ship  or  goods. 

There  is  no  proof  against  the  East  India  Company  ihal| 
Johnson  was  a  trustee  for  any  foreigner.  He  is  alleged  bf j 
the  bill  to  be  a  merchant  of  London,  and  for  any  thing  thafj 
i^pears  to  the  Court,  he  might  be  an  English  subject  re- 
siding here,  insuring  a  share  of  his  own  in  a  ship  from  Osteid\ 

I 

to  the  East  Indies. 

There  is  no  ground,  therrfore,  to  make  any  decree  for  sa- 
tisfection  to  the  plaintiffs  against  the  Company,  and  the 
must  be  dismissed. 

The  only  question  which  remains  is  as  to  costs  to  the 
India  Company. 

It  is  plain  that  they  have  had  this  ship  and  cargo,  w! 
was  of  very  considerable  value,  and  so  far  they  have  profited 
and  as  there  are  several  defects  on  the  plaintiffs'  part,  so^ 
there  are  some  on  theirs* 

Tlie  treaties  are  not  proved  whereby  to  shew  the  trade  t^j 
be  clearly  unlawful  3  and  it  is  not  fiilly  proved  that  th^ 
master  and  mate  were  English  bom  subjects.  j 

If  that  had  been  shewn  I  should  have  given  them  their 
coats ;  but  as  that  has  not  been  done,  and  they  have  profited, 
so  greatiy  by  the  seizure,  I  shall  give  no  costs. 

1 
I 

« 
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PRINCE  r.  HEYLIN.(l) 


February  lOth,  1737. 

statrix  in  this  case  being  a  lessee  for  a  term  of  years^     i  Atk.  492. 
houses  in  London^  devised  the  same  to  her  nephew^  a  testatrix  dc- 
^rince,  Pewterer,  and  John  Heylin^  Clerk,  generally ;  ^^^^^^  j  p^ 
3  will  goes  on  thus,  ^^  and  my  will  and  meaning  is,  and  J,  H,  ge- 
i  rents  of  my  said  two  houses  shall  be  equally  shared  ^^^^  ^ysil'iny 
ided  between  them,  the  said  John  Prince^  and  John  meaning  is, 

,  that  the  rents 

,   Clerk,  as  aforesaid."     The    testatrix  soon   after  of  my  two 

houses  should 
be  equally 

^tween  J.  P,  and  J,  H;  the  devisees  shaU  take  as  tenants  in  common^  and  not  as 

ints. 

1  Prince  survived  the  testatrix,  and  died  in  1721; 
nee,  the  premises  have  been  enjoyed  by  the  defendant 
survivor. 

bill  is  now  brought  by  the  administrator  of  John 
y  to  have  an  account  of  the  rents  and  profits, 
question  was,  whether,  by  the  words  in  the  will,  a 
mancy,  or  a  tenancy  in  common,  was  created, 
ras  agreed  clearly,  that  if  the  words  ^^  equally 
*'  (2)  had  been  annexed  to  the  thing  itself,  they  would 
reated  a  tenancy  in  common,  but  insisted  upon  at  the 
time,  that  the  former  are  plainly  words  of  joint- 
Yy  and  the  subsequent  amount  only  to  a  direction  in 
lanner  the  profits  should  be  received  during  the  lives 
devisees,  viz.,  to  each  of  them  an  equal  share,  which 
ig  no  more  than  what  otherwise  the  law  would  direct. 
D  Chancellor. — I  am  clearly  of  opinion  the  devisees 


This  case  is  taken  from  Atkyns. 
\\j  Note  of  this  case  in  Lord 
icke*8  Note-book  is  "  Decree, 
y  in  Common  and  Account." 
\o  the  words,  "  equally  divided" 
[1  create  a  tenancy  in  common, 
.  Ozcen,  post.  Heathe  v.  Heathe^ 
122.  Hazes  v.  Haws^  3  Atk. 
and  in  the  surrender  of  a  copy- 
tate,  Fisher  v.  Wigg^  per  Gould 
trton^  Holiy  dissentient,  1  P. 
18.  And  in  deeds  taking  efTect 
the  statute  of  uses,  Rigden  v. 
,    2   Ves.   252.     Whether  they 


would  have  effect  in  conveyances  at 
common  law  seems  doubtful,  see  Stones 
V.  Heurily^  1  Ves.  165.  Idler.  Cooky 
1  P.  Wms.  70. ;  and  see  the  cases  col- 
lected upon  this  subject  in  Mr.  Coven" 
try^s  note  to  Watkins  on  Copyholds, 
vol.  1.  p.  138.  So  the  words  ^^  to  and 
amongst,"  Campbell  v.  Campbell^  4 
Bro.  Ch.  Ca.  15,  or  "  between"  Lash- 
brook  V.  Cocky  2  Mer.  70.,  create  a 
tenancy  in  common;  and  see  Cox  v. 
Chamberlain^  4  Yes.  631.  Reade  v.* 
Reade^  5  Ves.  744.  Casterton  v.  Suther" 
landy  9  Ves.  446. 
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Prince       were  tenants  in  common  ;    that  had  the  testatrix  express]; 
^'  directed  the  rents  to  be  shared  during  the  joint  lives  of  th^ 

devisees,  it  might  admit  of  some  doubt ;  but  with  regard  tc 
the  time,  the  latter  part  of  the  devise  was  as  general  as  the 
former,  and  the  word  "  rents  "  will  as  properly  pass  the  m- 
terest  in  the  houses,  as  any  other  word  whatever.  This  ui 
therefore  a  plain  tenancy  in  common. 
J.  H,  having,         With  regard  to  the  time  the  defendant  is  to  account  foi 

^"^pl'taken^  °^  ^^  ^^^^^  ^"^  profits,  there  having  been  no  entry  made, « 
possession  of  demand  of  the  rents,  &c.  it  has  been  insisted  on  for  thi 
as^survivor"***  defendant,  he  ought  to  account  only  from  the  time  of  th 
and  enjoyed      \^\\\  gj^j .    ,jq^  j^  the  case  of  joint-tcnants  or  parcenen 

them  ever  '  "  * 

since,  mustac-  there  is  a  mutual  trust  between  them,  and  they  are  account 
renu  a^^far***  able  to  each  other,  without  regard  to  the  length  of  time ;  i 
back  as  the  is  otherwise  in  the  case  of  tenants  in  common,  and  this  is  ai 
and  not  from  '  adversary  possession  maintained  by  the  defendant  agfdirstth 
the  filing  of  the  plaintiff  ever  since  the  death  of  his  intestate  :    however  tb 

Statute  of  Limitations  is  a  bar  to  any  demand  further  bad 

than  six  years  ;  and  by  the  4  Ann.  c.  16.  s.  27*,  an  action  o 

account  lies  for  one  tenant  in  common  against  another,  aD( 

such  action  is  expressly  mentioned  in  the  Statute  of  Limits 

tions,  and  as  there  is  no  remedy  at  law,  there  can  be  n( 

reason  for  any  in  equity. 

Ejectment  not       I  am  of  Opinion  the  defendant  must  account  for  rents  aik 

by*ir\enrniln    P^o^^s  from  the  death  of  the  intestate,  the  nature  of  th 

common  estate  devised  not  admitting  of  an  adversary  possession,  ii 

without  an        regard  of  the  privity  that  is  between  tenants  in  commoa 

actual  ouster.     An  ejectment  is  not  maintainable  by  one  tenant  in  commoi 

If  ihe  statute 

of  Limitations   against  another,  without  an  actual  ouster.  (2)     No  advantagi 

pfeadldjnor  ^^^  ^^  "^^  ^^^"  ^^  ^^^  Statute  of  Limitations,  it  not  beinj 
insisted  on  by  pleaded  by  the  defendant,  or  insisted  on  by  his  answer,  wWd 
you  cannot       ^^  »'i  cascs  is  necessary,(3)  in  order  to  have  the  benefit  d 

firo^f^s'^uch  baV  ^"^^  ^^^  ^  ^^^  plaintiffs  demand;  though,  indeed, the  Coail 

sometimes,  when  there  is  a  very  stale  demand,  notwii* 
standing  the  statute  is  not  pleaded,  will  in  its  discreiki 
reduce  that  demand  to  a  reasonable  time,  and  makes  use  d 
the  Statute  of  Limitations  as  a  proper  rule  to  go  by  in  dH 
exercise  of  that  discretion. 


(2)  Reading  v.  Royslon^    2   Salk.  v.  Bird^  11  East  49. 
423.      Fairclaim    on    the    demise   of         (3)  But  advantage  may  now  be  takfi 

JUmpson  v.  Shackleton^  5  Burr.  2604.  of  the  Statute  of  Limitatioos  by  deoMf 

Doe  ex  dem.  Fishar  v.  Prosser^  Cowp.  rer,  Foster  v.  Hodgson^  19  Ves.  18^ 
217.     See  Doe  on  demise  of  I  fellings 
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WILLIAM     BELLASIS,      Administrator  "^ 
of  his  late  Wife  BRIDGET,  and  Admi- 
nistrator   cum    testamento    annexo     of 
MARY  BILLINGSLEY,  his  late  Wife's 
Mother,    and    BRIDGET    BELLASIS, 

bis  Daughter 

and 
THOMAS  UTHWATT  and  Others  Tnis-  "^ 
tees  of  MARY  BILLINGSLEY's  Will, 
the  Sisters  of  the  Whole  and  of  the  Half 
Blood  of  MARY  BILLINGSLEY,  the 
Executor  of  the  surviving  Trustee  of  the 
Marriage   Settlement    of   MARY    BIL 
LINGSLEY  and  her  Husband,  and  the 

ATTORNEY-GENERAL     .     .    .    .     , 

J 


Pkintiffs;(I) 


/ 


Defendants. 


February  llM,  1737. 

8?  a  settlement  made  previous  to  the  marriage  of  Rupert         *  ' 

^illingsley  with  Mary  his  wife,  dated  the  13th  August,  1713,  riage  settle- 
ment, after 
teltlng  that  he  was  entitled  to  certain  Exchequer  annuities,  that  it  was  agreed  that  they  should 
S  settled  upon  himself  and  bis  wife  for  their  lives,  and  then  intrust  for  such  child  or  children 
i  be  should  have  by  his  wife,  to  be  disposed  of  amongst  them  in  such  shares  and  propor* 
iKHttas  be  should  direct  and  appoint;  and  after  the  decease  of  him$elf  and  his  wife  without 
^•iiey  io  trust  for  his  executors,  administratortt,  and  assigns  ;  Assigns  the  annuities  to  trus- 
Nfes  upon  trust,  to  permit  himself  and  bis  wife  to  receive  the  produce  during  their  lives,  and 
IWr  their  decease  upon  trust,  to  tran!«fer  the  said  annuities  to  such  child  or  children  of  the 
^vrriiige  as  he  should  by  deed  or  will  appoint,  and  in  default  of  such  child  or  children,  then  to 
^  executors  or  administrators ;  R.  B.  by  will  gives  his  real  and  personal  estate  to  his  wife» 
44^^^  to  ^^  payment  of  200/.  prr  annum  for  his  daughter's  maintenance,  until  she  attains  the 

6  of  eighteen,  and  then  to  the  payment  of  10,000/  for  her  portion  ;     By  will  the  wife  gives 
residoe  of  her  real  and  personal  estate  to  her  daughter  in  fee ;  but  in  case  she  should  die 
ore  she  should  be  of  an  ng^  to  dispose  thereof,  she  gave  the  same  to  trustees  and  their  heirs, 
ley  out  6,000/.  for  founding  a  hospital  bX  Drayton;  but  in  case  her  daughter  should  die 
^jttrrled,  her  desire  was  that  her  daughter  should  be  buried  there,  and  the  residue  above  the 
HUMI.  to  be  divided  amongst  her  own  sisters  and  their  representatives ;     Held  that  the  daugb* 
^     b^Bg  the  only  child  of  the  marriage,  was  under  the  marriage  settlement  entitled  to  tbe 
laer  annuities,  no  appointment  having  been  made  by  her  father.    That  the  legacy  of 
f.,  given  by  the  father's  will  to  his  daughter,  could  not  be  taken  to  be  in  satisfaction  for 
Exchequer  annuities. (2) 
-  Tbet  tbe  daughter  having  attained  the  age  of  eighteen  was  entitled  to  the  residue  of  the  per- 
l^ltl  estate  bequeathed  to  her  by  the  will  of  her  mother;  but  having  died  before  she  attained 
Ptaitj-ooe,  tbe  rontingency  had  happened  upon  which  the  charge  of  6,000/.  for  founding  a 
iKipllal  was  to  take  effect;  and  that  the  daughter  having  married,  the  residue  of  the  real 
jjMtate,  under  her  mother's  will,  after  payment  of  the  6,000/.,  was  held  to  belong  to  the  daughter, 
■i  beir  91  law  to  her  mother. 
•*.- ■■ 

i>(l)  The  statement. of  this  case,  the  wicke's  Note-book.     The  judgment  is 

^pHBCDts  of  GOQDsel,  the  substance  of  compiled  from  three  manuscript  reports, 

PCdfecree,  and  the  case  of  Whitmore  compared  with  that  of  Mr.  Atkynu 

%  Weldf  an  taken  from  Lord  Ifard-        (2)  A  court  of  equity  loons  against 


274 


CASES  IN  CHANCERY. 


Bellasis     after  reciting  that  he  was  entitled  to  certun  Exchec 

^'  nuities  of  300/.  per  annum  for  ninety-nine  years,  an 

was  agreed  that  they  should  be  settled  in  trust  for 


double  portioos.  A  portion  to,  a 
child,  by  the  will  of  the  parent,  if  there 
is  any  other  prior  provision,  is  primA 
facie  a  satisfaction,  per  Lord  Ahanley 
in  Hinchliffe  v.  Hinchliffe^  3  Ves.  527 ; 
and  the  same  rule  prevails  whether  the 
double  portion  be  given  by  will  or  by 
deed,  Thomas  v.  Kemisk,  2  Vern. 
348.  Bruen  v.  Bruen^  ib.  439.  Biois 
v.  Blois^  2  Ch.  R.  162.  Ackworth  v. 
Ackworth^  cited  in.  1  Bro.  C  C.  307. 
Byde  v.  Byde^  2  Eden's  Rep.  19. 
Finch  V.  Finch^  4  Bro.  C.  C.  38.  But 
a  bequest,  to  be  considered  as  given 
by  way  of  satisfaction,  must  be  of 
the  same  nature,  per  Lord  Hard' 
wicke  in  this  case,  post  page  280. 
Land  cannot  be  considered  as  given  in 
satisfaction  for  money,  nor  money  for 
land,  Eastwood  v.  Vinke,  2  P.  Wms, 
616.  Chaplin  v.  Chaplin^  3  P.  Wms. 
229.  Goodfellow  v.  Burcheiiy  2  Vern. 
298.  Ray  v.  Stanhope^  2  Cha.  Rep. 
1 59.  Sttvilie  V.  Saville^  2  Atk.  458. 
Grave  v.  Lord  Salisbury^  1  Bro.  C.  C, 
425.  Holmes  v.  Holmes^  ib.  555. 
Forsighi  V.  Grants  1  Ves.  jun.  298. ; 
and  must  be  equally  certain,  a  contingent 
legacy  is  not  a  satisfaction  for  an  abso- 
lute portion,  therefore  a  legacy  payable 
at  twenty-five  years  of  age,  but  in  case 
of  marriage  between  twenty-two  and 
twenty-five,  then  to  the  issue  ;  but  in 
case  of  the  event  of  dying  unmarried, 
then  over,  is  not  a  satisfaction  for  a  bond 
to  be  paid  at  twenty-one,  Jeacock  v. 
Falkener,  1  Cox's  Cas.  37.  and  1  Bro. 
C.  C.  295.  Hanbury  v.  Hanbury^  2 
Bro.  C.  C.  352  and  529.  Bengough  v. 
Walker^  15  Ves.  514.  But  with  res- 
pect to  portions,  this  Court,  which  al- 
ways leans  against  incumbering  estates 
twice  over,  will  overlook  little  circum- 
stances of  time,  per  Lord  Hardwicke^ 
Clark  V.  Sewelly  3  Atk.  98.;  and  see 
Jesson  V.  Jesson^  2  Vern.  255.  TAo- 
mas  V.  Kemishj  ib.  348.;  and  see 
Hartopp  V.  Hartoppj  17  Ves.  184. 
Secus  with  respect  to  debts,  Clark  v. 
SeweUy  3  Atk.  96,  98.  Richardson  v. 
Greescy  3  Atk.  67.     Haynes  v.  Mico, 


1  Bro.  C.  C.  129.   Adams  v.  I 

1  M'Leland  &  Young,  61.  I 
portions  must  come  from  one 
same  person.  Sir  Robert  W 
Lord  Conway^  Bam.  Rep.  1 
see  Copley  v.  Copley^  1  P.  V 

And  it  is  a  general  rale  tha 
parent,  or  a  person  in  loco 
gives  a  legacy  as  a  portion,  c 
wards  upon  marriage,  or  on 
occasion,  advances  a  greater 
sum,  that  sum  shall  be  deemc 
faction  of  the  legacy,  see  Tr 
BaynCj  7  Ves.  515.    Irod  i 

2  Freeman,  224.  Hale  v.  Act 
Rep.  35.  Hartop  v.  Whiin 
Wms.  681.  Pre.  in  Ch,  541. 
V.  Powelly  2  Vern.  115.  i. 
Scotton^  1  Str.  235.  Bigg 
Grubby  post.    Monck  v.  Lor 

1  Ba.  &  Be.  298.    Dwyer  v. 

2  Ba.  &  Be.  156.  But  the 
vanced  must  be  equally  certaii 
legacy,  aud  not  depend  upo 
gencies,  Spinks  v.  Robins j  2j 
And  where  the  advancement 
in  satisfaction  of  a  different  c 
given  absolutely,  but  the  le 
limitations,  the  advancement 
be  a  satisfaction  of  the  legac; 
V.  Reedy  3  Bro.  C.  C.  191. 
Roomcy  3  Atk.  181.  Ro 
Whitley^  9  Ves.  577.  But  ii 
apply  these  general  rules  as 
provisions,  the  donor  must  be 
or  a  person  in  loco  parentis^ 
WiUiam  Grants  Wetherby  ^ 
19  Ves.  412.  And,  therefon 
sumption  of  satisfaction  arise: 
a  putative  father  and  illegitin 
Fye  Ex  parte,  Dubost  Ex 
Ves.  140.  Wetherby  v.  1 
Ves.  407.  Richardson  v.  E^ 
2  Ves.  jun.  464.  Powell  v.  < 
Bro.  C.  (;.  500.  Spmks  v.  j 
Atk.  492.  Shudaly.  Jekyll,  2 
And  it  is  the  unquestionabl 
of  the  Court,  tliat  where  a  pi 
a  legacy  to  a  child,  not  statin 
pose  with  reference  to  whici: 
it,  the  Court  understands  hin 
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lien  for  his  wife  for  life^  and  then  in  trust  for  such 
liildren  as  he  should  have  by  his  said  wife^  to  be 
of  to  or  amongst  such  children^  in  such  shares  and 


Bellasis 

V. 

Uthwatt. 


and  if  tbe  father  afterwards 
I  portion  on  the  marriage  of 

though  of  less  amount^  it  is 
ion  of  the  whole,  or  in  part, 
Eldon^  Pye  £x  parte,  Du- 
irte,  1 8  Ves.  151.  Notwith- 
this  authority,  it  is  appre- 
lat  there  is  no  case  in  which 
,  in  the  absence  of  evidence, 
»n  expressed  upon  the  instru- 
ereby  the  double  portions  are 

decided  that  simplidter  an 
?nt  of  a  less  sum  by  a  parent 
I,  will  be  a  satisfaction  pro 
legacy  of  a  larger  sum  given 
rent  to  that  child  ;  Or  where 
been  a  prior  provision  by  set- 
1  smaller  subsequent  provi- 
111  has  been  held  to  be  a  satis- 
7  ianto  of  the  provision  by  set- 
It  is  to  be  observed  that, 
v.  Jesson^  2  Vem.  255,  the 

was  qualified  by  the  terms, 
referred  in  my  life."  And  in 
r.  Has  kins ^  Pre.  in  Ch.  263, 
was  admitted  to  prove  that 
sum  was  given  in  satisfaction. 
barren  v.  Warren^  1  Bro.  C. 
appeared  upon  the  face  of  the 
;he  testator  had  forgotteu  the 
t.    On  the  contrary,  in  Savile 

16  Yin.  Abr.  442,  it  was  in- 
it  in  the  case  of  dipuble  por- 
re  is  no  instance  where  the 
ovision  is  less  than  the  first, 

it  was  held  a  satisfaction ; 
y,  J.,  held  accordingly,  and 
that  in  all  the  cases  cited,  the 
m  was  more,  or  at  least  equal 
t  provision.  And  in  fVarren 
n,  1  Bro.  C.  C.  310,  Jshurstj 
"  Duffield  V.  Smithj  2  Vern. 
held  no  satisfaction,  because 
nd  Lord  Thurlow^  in  Han~ 
Hanhury^  2  Bro.  C.  C.  360, 
there  any  case  where  the  se- 
tlon  has  been  held  a  satisfac- 
it  was  not  a  plenary  portion, 
feet  in  all  events."  And  Lord 
Um^ia  BydcY.  Bydcj^Edeu, 
aj8,  ''  The  plaintiffs  say,  that 


a  double  portion  must,  first,  be  a  legacy 
equal  to  the  portion  ;"  secondly,  equally 
beneficial;  and,  thirdly,  ejusdem  na^ 
iurcB  and  certain ;  and  it  is  true  that 
where  the  question  arises  upon  a  simple 
devise  of  a  legacy  of  a  sum  to  a  child, 
without  the  intimation  of  the  amount 
and  intended  application  of  it — these 
are  established  rules.  And  it  is  stated 
to  have  been  said  by  the  Court,  in 
Grimes  Y»  Alley n^  that  they  had  never 
gone  so  far  as  to  deduct  the  less  por- 
tion by  will  from  the  larger  by  gift,  see 
Hanbury  ▼.  Hanbury^  2  Bro.  C.  C. 
360.  And  in  Rawlins  v.  Pozoel,  1  P. 
Wms.  297.  Barret  v.  Beckford,  1 
Yes.  520,  the  Court  says,  where  a  sum 
of  money  is  given  by  settlement,  and  a 
like  or  greater  sum  is  given  by  will,  the 
Court  has  presumed  satisfaction,  thereby 
implying  that  a  less  sum  would  not  be  a 
satisfaction.  And  Mr.  6W,  in  his  note 
to  Blandy  v.  TVidmore,  1  P.  Wms.  324, 
states  as  one  of  the  distinctions  be- 
tween satisfaction  and  performance,  that 
in  cases  of  satisfaction  the  presumption 
will  not  hold,  where  the  thing  substi- 
tuted is  less  beneficial  in  amount,  as  sa- 
tisfaction implies  doing  something  equi- 
valent. 

A  residue  given  by  will  cannot-  be 
taken  as  a  satisfaction.  Barret  v.  Beck- 
fordy  2  Ves.  520.  Alleyn  v.  Alleyn^  2 
Ves.  38.  Devese  v.  Pontety  cited  in  Pre. 
Cha.  240.  Farnham  v.  Phillips,  2  A  tk. 
215.  Freemantle  Y.  Banks,  5  Ves.  79. 
Though  Lord  Thurlow  said  that  a  re- 
sid9e  should  go  in  satisfaction  of  a  por- 
tion, D.  per  Lord  Thurlow,  Rickman 
V.  Morgan,  1  Bro.  C.  C.  63,  but  where 
a  testator  says,  that  he  gives  so  much  of 
his  residuary  estate  as  shall  be  of  the 
value  of  2,000/.  whether  that  would  oot 
be  a  satisfaction  of  a  portion  of  2,000/., 
queer e  per  Sir  William  Grant  in  Ben- 
gough  V.  Walker,  15  Ves.  515? 

Distinctions  have  been  established  be- 
tween cases  of  satisfaction  and  perform- 
ance, see  GarthshoreY,  Chalie,  10  Ves. 
12.  GoldsmidY.  Goldsmid,  1  Swans.  21 9. 
WathenY.  Smith, 4M9id.  325.  Adams  v. 
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proportions  as  be  should  direct  and  appoint,  and  i 
decease  of  the  said  Rupert  and  his  wife,  without  issue 
for  his  executors,  administrators,  or  assigns ;  the  saL 
quer  annuities  were  assigned  to  trustees  upon  trust 
mit  the  husband  to  receive  the  produce  for  his  Ki 
his  wife  should  survive  him,  in  trust  for  her  for 
after  the  decease  of  them  both,  upon  trust  to  tra 
annuities  to  such  child  or  children  of  the  said  Ru^ 
his  wife,  as  he  should  by  deed  or  will  appoint,  and  ii 
of  such  child  or  children,  then  to  his  executors  or  ; 
trators. 

Bridget,  the  plainti£Ps  late  wife,  was  the  only  issi 
marriage,  and  Rupert  Billingsley  the  fiather,  by 
•dated  the  28th  of  October,  1720,  devised  all  his  real 
sonal  estate  to  his  wife,  her  heirs  and  assigns,  subje* 
payment  of  his  debts,  and  to  200/.  per  annum  for  hif 
ter's  maintenance,  until  she  should  attain  the  age  of 
years,  and  then  to  the  payment  of  10,000/.  to  his  < 
for  her  portion ;  and  in  case  his  wife  should  marry  i 
charged  his  estate  with  the  further  sum  of  5,000^ 
daughter. 

Rupert  Billingsley  died  without  making  any  appc 
under  the  power  reserved  to  him  in  the  marriage  set 


Lavender^  1  M^Lel.  &  Young,  51.  and 
though  it  seems  doubtful  whether  there 
can  be  a  part  satisfaction  in  the  absence 
of  evidence  or  intention  ;  yet  there  may 
be  a  part  performance;  in  a  covenant 
to  purchase   and  settle  lands  of  a  gi?en 
value,  a  purchase  is  taken  in  fee  in  the 
name  of  the  covenantor  of  lands  of  a  less 
value;  upon  his  death  intestate,  the  pur- 
chase shall  be  considered  as  made  in 
part  performance  of  the  covenant,  Lech' 
mere  v.  Earl  of  CarUsle^  3  P.  Wms. 
238.  Sowden  v.  Sowden^  ib.  Mr.  Cox^s 
note,  ib.     Deacon  v.  Smithy   3  Atk. 
323.    Attorney  •General  v.  Whorwoody 
1  Yes.  540.    Daviet  v.  Howard^  5  Bro. 
Pari.  Ca.  552.     So  where  a  husband 
coTMHRiCs  to  leave  his  wife  after  his  de- 
cease a  sum  of  money,  and  dies  intes- 
tate, her  distributive  share  under  the 
statute  shall  go,  if  greater  or  equal  in 
performance,  if  less  in  part  performance 
of  the  covenant)  Blandy  v.  Widmore^ 
1  P.  Wms.  324.    Lee  v.  D'Jranda,  1 
Vet.  1.    And  it  makes  no  difference 


whether  the  husband  covenants 

or  that  the  executors  shall  pay, 

Hardwicke,  Lee  ▼.  D*Arandi 

2;  or  whether  the  wife  takes  o 

nistration  or  not,  per  Lord  1 

Garthshore  v.  Chalie,  10  Ves. 

a  period  of  six  months  has 

cases  of  satisfaction  considered 

and  in  cases  of  performance  litt 

has  been  paid  to  it  by  the  G>ur1 

shore  v.  Chalie^  10  Ves.  8, 

Sparkes  v.  Cator^  3  Ves.  5 

where  the  husband  covenanted 

sum  within  two  years  after  i 

and  if  he  died  his  executor  shoi 

having  died  after  the  two  year 

a  larger  sum,  it  was  held,  there 

been  a  breach  of  the  covenant  in 

time,  a  distributive  share  ondei 

tute  would  not  be  a  perfbrmani 

covenant,  Oiroer  v.  Brighoui 

in  1  Ves*  1.;  and  see  Gartk 

ChaUe^  10  Ves.  12.;  and  see  J 

Lavendery  1  M^Leland  &  You 
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BUlingsley^  the  widow^  by  her  wiU^  dated  the  22d 
1727j  after  giving  several  legacies^  gave  and  devised 
eat  and  residue  of  her  real  and  personal  estate  unto 
>yed  daughter  Bridget ^  her  heirs  and  assigna;  but 
ihe  should  die  before  she  should  be  of  an  age  to  dis^ 
reof^then  she  gave  and  devised  the  same  to  her  trus? 
1  their  heirs  in  trust  to  lay  out  6^000/.  to  1[)uild  a 
at  Drayton,  for  the  maintenance  of  so  many  sea-> 
ddows  as  the  trustees  should  think  proper^  and  in 

daughter  should  die  unmarried^  her  desire  was,  that 
bt  be  buried  there,  and  the  residue  above  the  6,O0OA 
dded  amongst  her  own  sisters  and  their  cepresentar 

e  time  of  maldng  this  will,-  Bridget,  the  daughter, 

it  twelve  years  old.  The  mother  soon  afterwards  died, 

daughter  married  the.  plaintiff,  by  whom  she  had 

;hter,  the  other  plaintiff,  and  died  about  the  age  of 

bill  was  filed  by  the  husband  and-  only  child,  of 
,  the  daughter  of  MaryBilKngsley,  for  an  aiccount 
personal  estate,  and  of  the  rents  and  profits  of  her 
te^  and  for  an  assignment  of  the  Exchequer  Annul- 
tioned  in  her  marriage  settlement, 
uestions  made  were. 

Whether,  imder  the  marriage  settlement  between 
and  Mary[,BUlingsley,  Bridget,  the  only  child,  .wa3 
to  the  Exchequer  annuities,  no  appointment  having 
de  by  the  fether. 

dly.  Whether,  if.  she  was  so  entitled,  the  legacy 
»  her  by  her  father's  will  was  to  be  considered  as  a 
ion. 

iy.  Whether-  having  died  under  the  age  of  twenty- 
was-  entitled  imder  her  mother's  will,  to  the  residue 
*al  and  personal  estate. 

ily.  Whether  the  contingency  had  happened  upoa 
le  devise  over  was  to  take  effect. 
trowne,  Mr.  Murray,  and  Mr.  Fazakerley  for  the 
I. 

the  first  question,  the  only  child  of  the  marriage  is. 
Dtitled  to  the  Exchequer  Annmties  under  the  mar- 
tlement.  The  power  reserved  to  the  father  was  only 
\  him  to  divide  and  apportion  the  annuities  amongst 
ten,  if  he  should  have  more  than  one.    The  annui- 
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ties  are  reserved  to  his  executors^  not  in  defiitdt  of  appcrint- 
ment^  but  in  default  of  children.  Davy  r.  Hooper^  2  Vent 
665. 

It  is  equally  clear  that  the  legacy  given  by  the  &t]Ml 
cannot  be  considered  as  a  satisfaction,    lliere  is  no 
to  suppose  that  such  was  the  testator's  intention, 
annuities  were  a  vested  interest  in  the  daughter.  The 
was  not  payable  till  the  age  of  eighteen^  which  she 
never  have  attained ;  and  in  the  mean  time  tohe  was 
under  the  will  only  to  an  inferior  annuity.    Besides 
the  annuities  and  the  legacy  are  things  of  a  totally 
species.     Saville  v.  Saville,  Sel.  Cas.  in  Ch.  92 ;  said  2 
458.  Atkinson  v.  JFebb,  2  Vem.  4/8.    Dujteld  v. 
Vem.  258.     Cromptm  v.  Sale,  2  P.  Wms.  653.  |  and  1 
Ca.  Abr.  205.  pi.  9.    Eastwood  v.  Finke,  2  P.  Wms.  6i4i^ 

But  the  principal  question  is  that  which  arisea  firam 
words  used  by  Maty  Billingsley  in  her  will^  and  upon 
the  title  to  the  residue  of  her  real  and  personal  estals 
pends.    The  residue  of  both  these  estates  is  given  iftj 
same  clause^  and  by  the  same  words;   but  as  they 
different  natures,  the  same  words  may  receive  diflfefeiit 
structions,  as  was  said  by  Lord  Macclesfield  va 
Chapman^  1  P.  Wms.  664.    As  to  the  residue  of  fh» 
sonal  estate,  there  can  be  no  doubt.    The  daughter 
and  lived  till  she  was  twenty  years  of  age.    She  toiight 
given  it  by  will  at  fourteen  years,  and  het*  husbatid 
have  aliened  it. 

The  only  difficulty  is  as  to  the  real  estate.    The 
of  the  testatrix  is  plain.    She  could  not  have  inl 
disinherit  her  granddaughter.    Her  object,  was  to 
her  daughter  the  estate  in  fee ;   but  as  her  daughter 
that  time  only  between  eleven  and  twelve  years  ol4^ 
might  possibly  die  before  any  person  could  derive 
from  her,  she  in  that  case  gave  it  over  to  the  charity 
her  sisters.    The  words  used  in  the  will  do  not  reqaiM^] 
the  daughter  should  be  of  an  age  to  give  by  deed  & 
The  word  is  dispose,  and  not  give,  cuJm  est  diare 
disponere  ;  disponere  there  means  something  different 
dare.     Marriage  is  the  period  at  which  a  power  of 
of  property  is  most  requisite.    Portions  are  always 
payable  at  marriage. 

In  some  respects  marriage  is  an  actual  di^positfcm* 
the  mailiage  contract,  the  daughter  communifiated  !• 
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d  a  right  to  an  estate  for  life  as  tenant  by  tbe  curtesy* 
rords  ^^  of  an  age  to  dispose/'  be  considered  as  mean- 
age  of  tw«ity-one,  with  reference  to  the  real  estate 
ise  over  to  the  sisters  will  be  defeated ;  because,  as 
ighter  clearly  attained  a  sufficient  age  to  dispose  of 
Bonal  estate,  the  whole  of  the  6,000/.  given  to  the 
must  be  paid  out  of  the  land,  which  is  barely  suffi- 
r  that  purpose.  This,  therefore  could  not  have  been 
tntion  of  the  testatrix. 

title  of  the  sisters  indeed  depends  upon  another  con- 
y  which  has  not  happened,  die  daughter's  dying  un- 
[.  It  may,  perhaps  be  contended,  that  those  words 
ily  to  the  daughter's  being  buried  at  Drayton ;  but 
st  rational  construction  is,  that  the  sisters  were  to  be- 
ntitled  only  in  that  event. 
ditomey  OenertU  for  the  defendants  the  sbters. 
I  the  Exchequer  Annuities,  nothing  is  given  to  the 
1  by  the  marriage  articles,  except  through  the  ap* 
snt  of  the  father.  But,  supposing  the  daughter  to 
en  entitled  to  those  annuities  under  the  settlement, 
4cy  operated  as  a  satisfacti<m ;  for  the  annuities  were 
intended  as  a  portion ;  and  the  rule  of  the  court  is 
a  child's  having  a  double  portion.  As  to  the  argument 
e  annuities  and  the  legacy  were  not  of  the  same 
;  they  were  both  personal  estate^  and  both  convertible 
«iey. 

testator  did  not  conceive  that  his  daughter  would  be 
1  to  the  annuities ;  toif  he  provided  a  maintenance  for 
of  the  legacy. 

I  the  question  upon  Mary  Billingdey^s  will,  the  ob- 
leaning  of  the  words  '^  of  an  age  to  dispose,"  is  that 
which,  by  the  rules  of  law,  the  daughter  would  be 
1  to  dispose  of  the  property  given  to  her.  They 
.ome  act  to  be  done  by  the  party,  and  not  a  disposi- 
operation  of  law,  as  by  nuirriage  or  forfeiture.  Mar- 
deed  opemtes  only  as  a  di^K^sition  of  the  profits,  and 
he  property. 

Inst.  73  b.  it  is  said,  that  our  law  takes  notice  of 
ifferent  tgt&  for  different  purposes,  of  which  the  last  is 
one,  and  is  there  stated  to  be  the  age  for  disposing  of 
oods  and  chattels.  In  Forth  v.  Chapman^  the  reason 
ng  a  different  construction  to  the  same  words  was, 
'  otb«r  construction  would  have  militated  against  the 
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Bellasis     clear  intention  of  the  party.    In  this  caae  the  intention  oC 
«•  the  party  requires  that  the  same  rule  of  construction  shoold 

Utbwatt.  Y)^  applied  to  the  dbposition  of  the  real  and  personal  estate 
as  tiie  only  means  by  which  the  necessity  of  raising  tht 
whole  of  the  sum  of  6^000/.  out  of  the  real  estate  can  hs 
avoided.  The  argument,  that  the  testatrix  could  not  hut 
intended  to  disinherit  her  granddaughter,  does  not  apply « 
to  the  personal  estate^  because  in  no  case  could -the  gauin 
daughter  take  away  part  of  it,  as  the  whole  would  bdong  ^ 

the  husband.  ^  \ 

Feb.ll,  \7Z7.  LoRD  CHANCELLOR. — As  to  the  first  poiut,  I  iUnk  it 
extremely  clear  that  Bridget  Billingsley  the  dauj^ter 
well  entitled  to  the  Exchequer  Annuities  under  Ae 
ment.  If,  indeed,  the  question  had  rested  upon  that  part 
the  settlement  in  which  the  declaration  of  the  trust  is 
there  might  perhaps  have  been  some  doubt  whether  an 
pointment  by  the  father  was  not  necessary  to  give  a  title 
the  daughter,  although,  even  in  that  case,  the  bequest  ^ 
default  of  such  child  or  children,''  which  must  mean  child 
,  children  generally,  wotdd  have  tended  much  to  remore 
difficulty ;  but  the  agreement  which  is  recited  in  the 
ment  puts  the  present  case  out  of  all  doubt ;  for  it  is 
said,  that  the  annuities  shaH  be  in  trust  for  such  child 
children  as  the  father  should  have  by  his  wife.  This 
the  interest  absolutely  in  the  children ;  and  the  subse 
words  "  to  be  disposed  of,  &c."  only  give  the  father  a  poiil 
of  apportioning  the  annuities  amongst  his  children  as  k(| 
might  think  proper ;  but  as  there  was  only  one  child, 
was  no  room  for  this  power  of  distribution  to  operate, 
that  only  child,  therefore,  was  entitled  to  the  whole,  as 
decided  in  the  case  of  Davy  v.  Hooper^  2  Vem.  665. 

As  to  the  second  point,  whether  the  legacy  of  10,OOW 
to  be  taken  to  be  in  satisfaction  of  those  annuities,  1  am 
opinion  that  it  ought  not  to  be  so  considered ;  but  thai 
daughter,  Bridget  Billingsley,  is  entitled  to  both.  Thdl 
have,  indeed,  been  many  cases  in  which  the  Court  has  W 
clined  against  double  portions,  but  that  has  generally  bed 
owing  to  the  particular  circumstances  of  the  case,  as  whenj 
by  allowing  double  portions  to  younger  children,  the  Ml 
would  be  nearly  disinherited ;  but  this  is  the  case  of  an  ob^ 
child,  in  which  there  is  no  intention  expressed  by  the  £itiMB 
that  the  legacy  should  be  taken  in  satisfaction. 

Jt  has  always  been  held  that  a  bequest  to  be  eoliaideraJ 
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i  by  way  of  gatisfaction  miuit  be  of  the  same,  na* 
1  equally  certain  as  the  thing  in  lieu  of  which  it 
;  land  cannot  be  considered  as  given  in  satisfaction 
tjy  or  money  for  land.  In  the  present  case  indeed, 
lities  and  the  legacy  are,  in  one  sense^  of  the  same 
or  they  are  both  personal  estates ;  but  the  annuities 
continue  only  for  a  term,  which  the  mother  or  the 
r  might  have  outlived,  ^and  the  legacy  is  given  ab- 
at  a  certain  age.  In  that  respect  therefore,  they 
'ent  in  their  nature.  The  legacy  also  is  given  upon 
gency,  and  might  never  have  become  payd>le  y  for 
aughter  had  died  before  she  had  attained  the  age  at 
y  the  legacy  being  given  out  of  a  real  and  personal 
'ould  have  lapsed,  according  to  the  case  of  Yaies 
iplace,  2  Vern.  416.  and  Prec.  in  Ch.  140.  •  It  would 
d  to  construe  an  uncertain  contingent  interest  as  a 
ion  for  a  certain  interest  absolutely  vested,  particu- 
the  case  of  an  only  child. 

i  Exchequer  Annuities  had  been  given  away  to 
yy  the  will,  the  daughter  could  not  have  taken 
lat  is,  the  legacy  under  the  will,  and  the  annuities 
idiction  to  it;  but  this  point  is  less  material,  because 
ion  is  in  favour  of  the  plaintiff  upon  the  question 
to  the  residue  of  the  personal  estate, 
uestion  as  to  the  residue  of  both  the  real  and  per- 
ate  depends  upon  the  same  words  by  which  such 
s  given  over  if  the  daughter  should  die  before  she 
e  of  an  age  to  dispose  thereof.  It  appears  that  this 
made  in  haste,  probably  by  reason  of  the  testatrix's 
ling  death.  No  construction  which  tends  to  the 
ting  of  the  heir,  or  to  depriving  the  daughter  of  the 
estate  ought  to  prevail,  unless  the  words  are  very 
r  that  purpose.  As  to  the  personal  estate  I  am 
ar  that  the  contingency  has  not  happened  upon 
le  devise  over  was  to  take  effect.  The  words  used 
taken  reddendo  singula  singulis,  as  if  the  testatrix 
ated  the  contingency  twice  over  j  and  then  the  se- 
m  which  the  law  prescribes  for  the  disposal  of  the 
kinds  of  estate  will  govern  the  construction  in 
was  done  in  the  case  of  Forth  v.  Chapmany  where 
words  creating  an  estate  tail  in  the  real  were  re- 
as  to  the  personal  estate.  I  cannot  construe  the 
ispose''  in  the  sense  which  has  been pontended  at  the 
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bar^  as  meaning  an  enjoyment  of  the  firuits  of  the  estate  or 
a  disposition  by  operation  of  hiw.  At  the  time  of  the  teitft- 
trix's  death,  the  infant  was  of  an  age  to  dispose  of  thecip- 
tate  in  that  sense,  as  by  forfeiture  for  treason^  or  niacrii|ei 
Tenancy  by  the  curtesy,  indeed,  and  the  other  oonio* 
quences  of  marriage  are  not  properly  dispositions  of  an  ci- 
tate,  but  privileges  conferred  by  the  law.  These  model  of 
disposition  would  not  therefore  have  been  in  the  oonton- 
plation  of  the  testatrix ;  but  the  words  must  be  taken  is 
the  same  sense  as  in  TAomlinson  y.  JXghton,  1  Salk.  239L{ 
and  must  receive  the  same  construction  as  if  the 
had  said,  '^  If  she  should  die  before  she  may 
thereof  by  reason  of  her  age/^  Applying  this  rule  then 
the  personal  estate,  the  daughter  lived  till  die  was 
years  old  ;  but  she  might  have  acted  as  executrix  and 
disposed  of  her  personal  estate  at  seventeen,  and 
to  late  decisions  might  have  made  her  will  even  at 
I  think,  therefore,  that  the  daughter's  representatife 
clearly  entitled  to  the  residue  of  the  personal  estate. 

As  to  the  real  estate,  construing  the  words  by  the 
rule,  the  age  of  twenty-one  is  the  fixed^  period  at  which 
power  of  disposition  over  a  real  estate  can  be  first 
cised.     The  consequence  is,    that  the   contingency 
which  the  real  estate  was  devised  over  has  happened; 
the  bequest  to  the  charity  must  therefore  take  e£fect 
to  what  may  remain  of  the  real  estate  after  this  bequest 
the  charity  is  satisfied,  it  has  been  contended,  that  the 
vise  to  the  sisters  is  made  to  depend  upon  the  com 
of  Bridge's  dying  unmarried,  which  has  not  happened* 
is  not  unlikely  that  the  textatrix  intended  that  the  6j 
should  go  to  the  charity  in  one  event,  and  the  residue 
her  sisters  in  another ;  and  I  do  not  see  how  the  seni 
can  be  divided  in  construction.    The  words  used  are 
ful;  and  an  heir  at  law  cannot  be  disinherited  by 
and  doubtful  words.     I  therefore,  am  of  opinion  that 
residue  of  the  real  estate  muet  be  considered  as  a 
trust  for  Bridget,  as  heir  at  law  to  her  mother. 

I  decreed  that  the  plaintiff's  wife  living  to  such  age  4 
she  might  have  disposed  of  the  personal  estate  by  w^j 
the  event  never  happened  upon  which  the  bequest  over  tsl 
given,  and  that  therefore,  the  surplus  of  the  pexsonal  eH 
tate  vested  in  her,  and  belonged  to  her  husband  as  her  ad* 
ministrator. 
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Hat  as  td  the  real  estate  the  dying  before  the  e^  to     Billasis 
fispose  of  it,  the  contingency  had  happened  whereon  the  "■ 

cliKge  of  6,000/.  for  the  charity  was  to  take  plate,  and  the  Utiit*tt. 
efatrity  to  be  eatabliahed.  But  I  toolc  the  surplus  (if  any)  of 
tbe  real  estate  to  be  given  orer  only  in  case  she  ^ed  un* 
narried ;  and  that  she  having  married,  that  contingency 
did  not  take  place  ;  and  that  the  pluntiff,  her  daughter,  tnUi 
entitled  to  such  surplus  aa  her  heir.  (1) 

Hie  next  day  lard  Chtmcetlor  cited  the  cftse  of  fFhU- 
non  v.  fFeld,  1  Vem.  J06  and  347.  3  Vent  dS7-  B  Cha. 
Sep.  383. 

fFiUiam  ff^Mtmore,  the  father,  made  his  will  in  these 
rards: — yiz. 

**  The  surplus  of  my  personal  estate,  my  debts,  legacies, 
nd  funerals,  being  pwd,  I  give  to  the  Earl  of  Craven,  for 
he  use  of  my  only  son,  William  Whitmore,  and  the  hebs 
iwfoUy  descended  of  bis  body ;  and  for  the  use  of  the  is- 
ue-male  and  issae-femide  descended  froib  the  bodies  of  my 
isters  Elizabeth  Weld,  Margaret  Kentish  and  Ann  Robin- 
on,  m  case  my  only  son  William  Whttmure  should  decease 
9  his  minority,  without  having  issue  lawfully  descended 
ram  his  body.  I  nominate  and  appoint  my  only  son  Wil- 
'am  Whitmore,  executor  of  my  last  will  and  testament.  I 
ominate  and  appoint  the  Earl  of  Craven,  during  the  mi- 
ority  of  my  son  William,  executor  of  my  said  will." 

Testator  died,  William  Whitmore  the  son,  being  then  of 
be  age  of  thirteen  years.  The  Earl  of  Craven  proved  the 
nil.  The  son  married  and  died  without  issue,  being  above 
be  age  of  eighteen  years  and  under  twenty-one,  not  having 
iroved  his  father's  will ;  but  tbe  son  had  made  a  will  and 
OS  wife  executrix. 

A  bill  was  brought  by  the  son's  widow  and  executrix  to 
wve  the  benefit  of  the  surplus  of  the  father's  personal 
Htate.  And  the  question  at  the  bearing  was,  whether  she 
or  the  children  of  the  father's  sisters  who  claimed  by  the 
^eriae  over  were  entitled. 

\  The  caiise  was  first  heard  by  Lord  Keeper  North,  who 

e  a  caae  of  it  for  opinion  of  the  judges  of  the  Common 

i  but  after  his  death   and  before  any  certificate  the 

*  came  to  be  reheanl  by  Lord  Jtjfreys,  who    was  clear 


(1)  Reg.  Lib.  B.  1737.  fo.  322. 
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in  hit  opinion  for  the  executrix  of  the  son,  and  deoeed 
accordingly.  And  he  held.  First,  That  the  words  tf  <b 
son  should  decease  in  his  minority,  being  applied  to  per- 
sonal estate  should  be  understood  under  the  age  of  sem- 
teen,  when  the  nunority  as  to  disposing  of  peraooal  eilite 
determined,  and  the  rather  because  the  son  was  nsdi 
executor,  and  then  the  executorship  vested  in  him ;  and  ki 
held,  the  minority  in  the  devise  over  and  the  minority  ts 
suspend  the  executorship  should  be  imderstood  in  the  nni 
sense.  Mr.  Flsmon  makes  him  go  further  and  say  that  tte 
trust  was  vested  in  the  son,  and  the  remainder  over  wrn 
void.  But  though  that  is  loosely  expressed,  it  most  be  un- 
derstood of  the  case  as  the  fact  had  happened ;  for  it  caiuMk 
be  doubted,  but  the  devise  over  on  the  contingency  of  die 
son's  dying  without  issue  in  his  minority  was  good  in  iti 
creation. 

Mr.  Femon  reports  Lord  North  (though  he  made  a  cpR) 
to  have  said  that  the  question  touching  th^  minority  was  s 
considerable  point. 


MARTIN  LEAKE 


Phuntiff;(I) 


and 


THOMAS  BENNETT  and  HANNAH  his 
Wife,  WIVELL,  who  married  EUZA-I 
BETH,  Sister  to  HANNAH,  and  THO-j 
MAS  NORTON 


Defendants. 


]  At&.  471. 
Sir  /.  L 


February  21#/,  1737. 


by.cociiSrS  **  .^^^«  J^^*»»  ^y  ^  ^^>  dated  18 Feb.,  1717,  ^ 
hit  wUi,  to  hu  queathed  as  follows  : — I  give  to  my  nieces  Hannak  Martini 

hnm^^i^     ^^^  JS/isoie/A,  or  which  shall  be  living  at  the  time  of  mf 


]biOU8e»  with  the  hontebold  Modf ,  &c.  that  duOl  be  fonod  therein  at  the  time  of  hb  »„^  , 
The  word  with  ao  conjoina  the  deviae  of  the  home  and  houaehold  gooda»  that  the  deriaer  OS 
nly  bare  a  life  eaUte  In  both.  (2)    The  word  with  would  hare  the  same  cflfect  in  a  grant. 


(1)  The  statement  of  this  case,  and    judgment  from  Atkyns. 
the  arguments  of  counsel,  are  taken  from        (2)  See  Richards  v.  Baker^  It  Atk. 
Lord  Hardwkke's  Note-book.    The    321. 
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death,  all  my  plate,  household  goods,  &c.  which  shall  be  in       Leake 
nj  house  at  Maze  Hill,  at  the  time  of  my  decease/  ^    ''• 

By  a  codicil,  dated  Ist  of  August,  1719,  he  bequeathed  as 
bDows :— I  give  to  Hanfiah  Martin  100/.  per  ann.  for  life, 
9fer  and  above  what  I  have  given  her  by  my  will.  I  also 
1^  to  the  said  Hannah,  during  the  term  of  her  natural 
Mt,  the  house  at  Maze  Hill,  with  all  the  household  goods, 
slate,  and  furniture,  and  all  the  goods  that  shall  be  found 
lierein  at  the  time  of  my  decease,  except  my  wearing  ap- 
Morel. 

Both  the  nieces  were  living  at  the  time  of  the  testator's 
leath,  but  Elizabeth  afterwards  died. 

The  bill  was  for  an  account  of  the  furniture  and  goods, 
■id  to  settle  the  rights  of  the  parties. 

The  question  was,  whether  Hannah  Bennett  was  entitled 
D  the  furniture  and  goods  absolutely,  or  for  her  life  only. 

Mr.  Fazakerley,  Mr.  Hamilton,  and  Mr.  Bicknell,  for  the 
ilaintifr. 

The  house  is  clearly  given  for  life  only,  and  whatever  is 
;iFen  under  a  und  cum  or  simul  cum,  is  understood  to  be  given 
dr  the  same  ihterest  as  the  principal  matter.  It  would  be  so 
t  a  grant  were  made  of  certain  lands,  with  all  and  singular 
ther  lands,  commons,  &c. 

In  1  Rol.  Abr.  844. 1.  n.  pi.  2.,  it  is  said,  that  if  a  man  de- 
ise  Blackacre  to  one  in  tail,  and  also  fVhiteacre,  the  devisee 
kdl  have  an  estate  tail  in  fFhiteacre  likewise,  because  it  is  all 
iiie  sentence.  In  Cole  v.  Rawlinson,  1  Salk.  234.,  the  same 
ftct  was  given  to  the  word  also,  which  is  now  contended 
br.  If  it  had  been  intended  that  as  large  an  interest  should 
piss  by  the  codicil,  as  had  been  given  by  the  will,  there 
Mmld  have  been  no  necessity  for  mentioning  the  goods  in 
kt  way.  If  then  an  interest  for  life  only  is  given  by  the 
Itodicil,  the  greater  interest  given  by  the  will  is  thereby  re- 
Poked,  Coke  V.  Bullock,  Cro.  Jac.  49. 

Mr.  Chute,  for  the  defendant  Wivell,  who  had  married  the 
Hier  niece,  Elizabeth,  contended  that  by  the  will,  Elizabeth 
pd  Hannah  were  tenants  in  common,  and  that  the  repre- 
^Btative  of  Elizabeth,  was  therefore  entitled  to  one  half  of 
Ik  goods,  subject  to  the  life  estate  o{  Hannah,  given  by  the 
ibdidl. 

Mr.  Browne  and  Mr.  Clarke,  for  the  defendants  Bennett 
lad  Hannah,  his  wife,  contended  that  the  two  nieces  by  the 
vifl,  would  have  been  entitled  as  jointenants,  and  that  the 
soficQ  must  either  be  construed  to  give  an  absolute  interest 
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Leakk      Ui  the  goods  to  Hannah^  or  if  the  words  in  the  codicil  shoold 

V*  be  held  to  |^ve  only  an  estate  for  Ufe^  then  the  bequest  by 

Bennett,     ^^j^^  ^^  ^^^^  ^^^^  ^^^^  ^^  f^^  ^^  j|.  j^  ^^  altered  by  the 

codicil.  That  as  the  testator's  son  died  between  the  date  of 
the  will  and  that  of  the  codicil,  it  would  be  strange  to  sop- 
pose  that  the  testator  intended  to  give  to  his  niece  a  less  be- 
neficial interest  in  the  goods  at  the  time  when  he  was  in- 
creasing his  bequests  to  her  in  respect  to  the  additional 
100/.  per  ann^  and  the  house. 
Feb.  21. 1737.  LoRD  CHANCELLOR. — ^Thc  question  is,  whether  this  be 
an  absolute  devise  to  Hannahj  or  for  life  only. 

The  first  consideration  is,  what  she  would  have  taken 
under  the  will. 

It  is  plain  the  nieces  would  have  taken  as  joint-te-  j 
nants,  and  only  the  particular  goods  so  bequeathed,  for  the  | 
goods  excepted  they  could  not,  though  in  the  house  at  '■ 
Greenwich;  )and  the  survivor  would  have  takcA  the  whole.   . 

The  codicil  has  made  a  total  alteration  in  two  respects; 
instead  of  a  joint  interest,  it  is  made  a  sole  interest^  instead 
of  an  absolute  property,  an  interest  for  life ;  and  Harniak 
likewise  takes  the  goods  excepted,  and  consequently  it  is  a 
revocation  of  the  will,  and  an  entire  new  bequest.    If  the 
codicil  had  stood  alone,  it  would  have  been  jdainly  a  gift  of 
the  goods  for  life  only ;  and  the  word  mth  being  made  use 
of,  it  so  conjoins  the  devise  of  the  house,  and  household  \ 
goods,  that  the  devisee  can  have  no  larger  interest  in  the  i 
household  goods,  than  was  expressly  limited  as  to  the  home.  ^ 
IS  the  words  ^^  during  her  natural  life"  had  been  subjoined  to 
the  devise  of  the  house,  it  had  not  been  so  clearacan^ 
though  I  think  that  would  not  have  varied  the  law  pf  thi  i 
case  neither ;  but  those  words  being  put  before  the  devii^  ] 
must  operate  equally  on  both  parts  of  the  subsequent  defiit^  ^ 
and  the  same  interest  pass  in  both.    The  word  with  wodd  ~ 
have  had  the  same  effect,  and  been  construed  ip  the  aaffi  i 
manner  in  the  case  of  a  grant. 

His  lordship  took  notice  of  a  case  in  1  Rol.  AbnMH  ^ 
letter  M.  No.  3.    If  a  man  devise  Blackacre  to  one  ia  tai^ : 
and  also  fFhiteacre.  the  devisee  shall  have  an  estate  tlilil  i 
Vhiteacre  likewise,  for  this  is  all  one  sentence,  andooik 
sequently  the  words  that  make  the  limitation  of  the  eStaliB 
go  to  both,  Trinity,  40  Eliz.  B.  R.    He  cited  too  the  case  of 
Cole  V.  Ratolinson,  Salk.  234.,  where  the  word  also  had  tie 
like  effect,  and  the  same  construction  put  upon  it» 

Mr.  Fazakerleyj  on  behalf  of  the  plaintiff,  inaisted  tfOB 
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tlie  defendant's  giving  security  for  the  goods,  as  the  Court       Leake 
IhkI  determined  she  had  only  an  interest  for  life.  v. 

Lord  Chancbllor  said  he  never  knew  it  done,  and  there-    ^^^''^t. 
§m  would  not  oblige  the  defendant  to  do  it  in  this  case,  but  nuotVJZh 
directed  an  inventory  to  be  made  by  the  defendant  Bennett^  not  obliged  to 
ud  signed  by  him  and  his  wife,  and  to  be  delivered  to  the  fZ\ht^^%, 
plaintiff*  ^^^  ^  ^^  ^^^ 

*  inyentory  only 

to  the  person  in  remainder.  (1; 

(1)  So  BiU  V.  KinoMionj  2  Atk.  82.    Foley  v.  Bumell^  1  Bro.  C.  C.  279. 


SAMUEL NEWSTE AD,  JOHN  STOKES,^ 
and  SUSSANNAH  his  Wife,  JOSEPH 
ATKINSON     and    ELIZABETH    his 
Wife,  and  SAMUEL  NEWSTEAD  the 

Elder,  a  Bond  Creditor 

and 

lAMUEL  SEARLE,  THOMAS  MILLER, 
a  Mortgagee,  J  AMES  BALLS,  and  Others 


Plaintiffs;  (1) 


Defendants. 


MarcK^ndy  1737. 

.iZABETH  Martin  was  entitled,  under  the  will  of  her     i  Atk.  265. 
T,  John  ComwallU,  dated  in  1798,  to  certain  freehold,  ^  T'.^°^  Tm®^ 

- '     ,  '  had  two  chiJd- 

lyhold,  and  leasehold  estates,  of  the  annual  value  of  150/.  ren  by  a  former 

•rthe  death  of  her  mother,  Grace  ComwallU;  and  hy  her  ^"eM*t^o"^ 

husband  had  issue  Elizabeth^  the  mother  of  the  plaintiff,  chUdren,  each 

r/  Newsteady  and  the  plaintiff  Susannah  Stokes ^  the  and  being  en-* 

ler  of  the  other  plwntiff,  Elizabeth  Atkinson.  *J^^^  ^^^^"^ 

r,  to  certain  fireehold,  copyhold,  and  leasehold  estates,  by  articles  before  her  second 
gfe,  to  which  her  husband  was  a  party,  and  with  bis  consent,  covenanted  that  trustees 
d  stand  seised  of  the  freehold,  copyhold,  and  leasehold  estates,  if  no  issue  of  the  marriage, 
>  Moieties ;  one  to  the  plaintiff,  her  grandson,  his  heirs  and  assigns,  the  other  to  her  grand- 
'^ter  in  fee  ;  proTided,  if  there  should  be  any  child  or  children  of  the  marriage,  such  child 
Qdreji,  to  have  an  equal  share  of  the  said  estates  with  the  grandson  and  grand-daughter; 
ijbpsbaiid  and  wife  afterwards  mortgage  the  estates  to  persons  who  had  notice  of  the  articles; 
'  that  the  articles  are  no  voluntary  agreement,  but  a  binding  one,  and  that  it  was  not 
and  Toid  against  subsequent  purchasers  or  creditors.  (2) 


k  fl)  The  statement  of  this  case  is 
k«ea  from  the  Register's  Book,  the 
^ameoti  of  counsel  from  Lord  Hard' 
J^e'f  Note*book,  and  the  judgment 
'^  Atkyns. 


(2)  Bat  marriage  articles  will  not 
be  carried  into  execution  against  pur- 
chasers for  valuable  consideration,  and 
without  notice ;  see  Warwick  ▼.  War- 
wicky  3  Atk.  2W.     H^st  ▼.  Errissey, 
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Nkwitead        After  the  death  of  her  first  husband^  EUxabetH 
V'  married  the  defendant  Samuel  Searle.  and  by  inden' 

9MAMLZ.  ^^y  ^f  gettlement,  made  previous  to  that  marria] 
dated  the  30th  of  April,  1709,  reciting  the  will  c 
Cornwallisy  and  that  it  had  been  agreed  that  E 
Martin  should  dispose  and  settle  her  estate  to  the  v 
purposes  thereinafter  mentioned  ;  the  said  Elizabeth  . 
with  the  consent  of  the  said  Samtiel,  for  the  settle 
her  estate  upon  such  children  and  grandchildren  of 
said  Elizabeth^  as  she  should  have  living,  either  by 
husband,  John  Martin^  or  by  Samuel  Seark,  at  the 
her  death,  covenanted  that  the  trustees  should,  aj 
death  of  Grace,  stand  seised  of  the  premises  to  t 
thereinafter  mentioned ;  that  is  to  say.  To  apply  tt 
during  the  coverture,  in  manner  therein  mentioned,  i 
power  was  reserved  to  Elizabeth  to  charge  the  esta' 
200/.  to  be  paid  after  her  decease,  as  she  should  \ 
and  for  want  of  such  appointment,  to  be  paid  to  1 
band  ;  and  after  the  deaths  of  Grcu:e  and  Elizabeth, 
should  be  no  issue  of  the  marriage  between  Samut 
and  Elizabeth,  living  at  her  decease,  to  convey  one 
of  the  premises  to  the  plaintiff,  Samuel  Newstead,  1 
and  assigns,  and  the  other  moiety  to  the  plaintiff,  S\ 
Stokes,  for  life ;  and  after  her  decease,  to  her  said 
daughter,  the  plaintiff,  Elizabeth  Atkinson,  in  fee,  { 
that  if  there  should  be  any  children  of  the  marriage  1 


aP.Wras,  355.  Povoell  v.  Price^  ib. 
639.  Hart  v.  Middlekurst,  3  Atk.  376. 
and  see  Mr.  Feame*s  remarks  upon 
these  cases  in  Feame^s  Contiogent  Re- 
mainders, p.  73.  Nor  will  they  be 
carried  into  execution  in  favour  of  col- 
lateral relations  against  judgment  cre- 
ditors, Finch  and  Others  v.  Earl  of 
Wincheliea^  1  P.  Wms.  277.,  though 
they  will  be  supported  between  rela- 
tions in  a  family,  per  Lord  Hardwicke 
in  Ooring  v.  iVcuA,  3  Atk.  188.,  and 
fee  Vernon  v.  Vernon^  2  P.  Wms.  600. 
or  between  parties  to  the  articles  and 
their  representatives,  and  mere  volun- 
teers, We$t  V.  RrHney.  2  P.  Wros.  340. 
and  see  Warwick  v.  IVarvtick,  3  Atk. 
MS.  Kittleby  v.  Jtwood,  1  Vem. 
SOB»  471.  Lancsfy^  Fuirchildy  2  Vern. 
101.  Stephem  v.  Trueman,  1  Yes.  73. 
Hart  V.  Middlehurst^  3  Atk.  373.  Bar- 
ilom  V.  KiMngton^b  Ves.  503.  Sutton 


V.  Chetwynd^  3  Mer.  249. ;  ani 
it  has  been  formerly  held  that  i 
ments  the  consideration  of 
would  not  only  make  good  aga 
ditors  and  purchasers  the  lii 
for  the  husband,  wife,  and  < 
but  would  also  make  good 
limitations  contained  in  the 
ment,  though  they  were  not 
mediate  objects  of  the  settlenr 
Osgood  V.  Strode,  2  P.  Wi 
Jenkins  v.  Keymish,  I  Lh 
237.  1  Ch.  Rep.  275. 
ton  V.  MiUon,  2Wil8.  356.; 
modern  determinations,  agaii 
chasers,  even  with  notice,  limit 
the  brothers  of  the  settlor,  w 
not  the  immediate  objects  of  tl 
ment,  have  been  held  void,  Jo 
jLe^ore/,  3Mad.  280.  6  Man 
60.,  and  see  Coirmick  v.  Si 
6  Dow.  60. 
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V. 

Searlc 


Smuel  Searle  and  Elizabeth^  such  children  should  share    Newstead 
equally  with  the  children  of  the  first  marriage. 

The  marriage  took  effect^  and  after  the  death  of  Grace  in 
I719>  the  husband,  Samuel  Searle,  entered  upon  the  pre- 
mises, and  received  the  profits,  and  continued  so  to  do  not- 
withstanding the  death  of  his  wife,  Elizabeth,  in  Nov.  1733, 
withoot  leaving  any  issue  by  him. 

By  indenture  of  15th  of  May,  1710,  between  Searle  and 
Elizabeth,'hiQ  wife,  of  the  first  part,  and  Coleman  and  others 
trustees,  of  the  second  part,  reciting  the  will  of  John  Corn- 
vjoUis,  and  the  artides  of  30  April,  1709,  and  that  Elizabeth, 
previous  to  her  marriage  with  Searle,  was  indebted  by  a 
bond  to  John  Stokes,  in  order  to  indemnify  Searle  against 
that  bond,  it  was  covenanted  that  Searle  and  Elizabeth,  his 
irife,  should  levy  a  fine  to  the  use  of  Coleman,  &c.  for  500 
years,  in  trust  to  r^se  200/.  The  leasehold  estates  were  also 
assigned  to  Coleman  for  the  separate  use  of  Elizabeth,  for 
her  life,  and  afterwards  as  she  should  appoint. 

By  indenture  of  4th  of  March,  1719,  reciting  the  above 
deed,  and  that  a  fine  had  been  levied  accordingly,  and  that 
Searle  and  his  wife  had  occasion  to  borrow  200/.,  in  con- 
rideratibn  of  200/.  paid  to  defendant  Searle,  Coleman,  &c, 
i^th  the  consent  of  Searle  and  his  wife,  convey  the  freehold 
premises  to  Thomas  Finder  to  hold  for  the  residue  of  the 
lerm  of  500  years,  redeemable  on  payment  of  200/.  and  in- 
terest by  Searle  the  husband,  and  his  heir }  and  as  a  fur- 
ther security  by  the  same  indenture,  assign  the  leasehold 
premises  to  Thomas  Finder.  This  mortgage  through  divers 
nesne  assignments,  had  become  vested  in  the  defendant 
Miller,  who  having  advanced  divers  other  sums  to  Searle 
aid  his  wife,  claimed  1,310/.  as  due  upon  that  security,  and 
ilttisted  that  he  had  no  notice  of  the  claim  of  the  plaintiffs. 
It  was  admitted,  that  all  the  subsequent  deeds  by  which 
ke  claimed,  were  founded  on  that  of  4th  March,  1719,  and 
tkat  he  must,  therefore,  be  affected  by  any  notice  which  that 
4teA  conveyed. 

The  object  of  the  bill  was  to  obtain  payment  of  the  bond 
Mit  out  of  the  estate,  and  that  the  other  plaintiffs  might 
jbive  a  conveyance  and  assignment  of  the  estates  upon  the 
few  of  the  articles  of  30th  April,  170^3  ^nd  to  set  aside  in- 
^hjBbrances  upon  the  estates  made  in  prejudice  of  the  arti- 
||Ki  and  to  have  satisfaction  for  breaches  of  the  covenants 
l^ter  articles,  and  for  accounts  of  rents  since  the  death  of 
BSaabeth  Searle. 
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Newsteao        Mr.  Attorney'  General,  for  the  plaintiffs,  contended 
^   ^*  as  to  the  mortgagees,  there  was  clear  evidence  of  notice 

Pinder,  the  original  mortgagee,  took  his  conveyance  J 
the  trustees,  and  not  from  the  husband  and  wife ;  that 
plaintiffs  were  not  mere  volunteers,  for  that  every  recipi 
stipulation  previous  to  marriage,  imports  a  condderai 
In  this  case  the  husband  would  have  been  tenant  bj 
curtesy  of  the  freehold,  and  would  have  had  an  absc 
power  to  dispose  of  the  leasehold.  In  Osgood  v.  Stt 
2  P.  Wms.  245.,  the  question  was,  as  to  a  remote  reb 
claiming  after  a  previous  estate  tail.  Here  the  plau 
were  the  primary  objects  of  the  settlement ;  they  were  t 
preferred,  or  at  least,  to  take  equally  with  the  children  oi 
second  marriage.  In  Lechmere  v.  Lechmere,  Ca.  temp.  1 
80.,  and  3  P.  Wms.  21 1 .,  the  covenants  of  a  marriage  se 
ment  were  enforced  for  the  benefit  of  an  heir  at  law. 
though  he  was  not  one  of  the  immediate  objects  of  its 
visions. 

Mr.  Attomej/'Generalj  and  Mr.  Browne,  for  the  de£ 
ant  Miller,  the  mortgagee,  contended  that  the  plaintiffs  ^ 
mere  volunteers,  that  no  consideration  moved  from  tl 
That  it  was  the  same  thing  as  if  the  agreement  had  I 
made  upon  any  other  occasion.  That  the  question  was 
whether  these  articles  were  fraudulent  as  against  purchai 
but  whether  the  Court  would  assist  the  plaintiffs,  who  i 
mere  volunteers,  to  carry  them  into  execution.  Thai 
Parry  v.  Hughes,  2  £q.  Ca.  Abr.  54.,  the  Court  refuses 
aid,  one  claiming  under  similar  circumstances.  In  Os^ 
V.  Strode,  2  P.  Wms.  255.,  Lord  Macclesfield  said,  that 
husband  and  the  wife,  and  the  issue,  were  the  only  pai 
who  could  be  presumed  to  be  stipulated  for  in  marriage 
tides,  and  that  in  Vernon  v.  Vernon,  2  P.  Wms.  595., 
plaintiffs  had  a  sort  of  claim  which  the  settlement  m 
have  been  intended  to  satisfy.  That  if  plaintiffs  wen 
be  considered  as  mere  volunteers,  the  question  of  notice 
immaterial,  but  if  not,  that  no  sufficient  evidence  of  no 
had  been  given. 

Mr.  Green,  for  the  defendant  Searle,  contended  thai 
was  entitled  to  the  equity  of  redemption. 

Lord  Chancellor. — ^The  question  is,  whether  the 
tides  of  the  30th  of  April,  1709,  are  for  a  valuable  cons; 
ration,  and  binding,  or  ought  to  be  considered  a&  Tdluni 
and  fraudulent,  with  respect  to  subsequent  credilon 
purchasers. 
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Searle. 


If  I  was  to  lay  it  down  as  a  rule^  that  such  articles  as  Newstead 
these  are  not  binding,  it  would  become  impossible  for  a  ^  ^* 
vidow^  on  her  second  marriage,  to  make  any  certain  pro- 
won  for  the  issue  of  a  former,  and  the  second  husband 
might  then  contrive  to  defeat  the  provision  made  for  those 
diildren.  (1) 

I  am  of  opinion  these  articles  ought  not  to  be  considered 
as  a  voluntary  agreement,  and  that  the  plaintiffs  are  entitled 
to  relief  in  this  Court.  This  is  the  case  of  a  widow,  who 
has  two  children  by  a  former  husband,  and  no  provision 
made  for  them,  and  those  two  children  have  each  of  them  a 
diild,  and  the  mother  being  in  possession  in  her  own  right 
of  freehold  estate,  leasehold,  and  copyhold,  the  second  hus- 
tiand,  if  there  had  been  a  child  bom  alive,  would  have  been 
entitled  to  be  tenant  by  the  curtesy  of  the  freehold,  and 
ilso  to  the  leasehold  and  copyhold  immediately  upon  the 
marriage. 

To  prevent  this,  by  the  articles  before  the  second  marriage, 
BOO/,  is  allowed  to  be  raised  by  the  wife  out  of  the  estate, 
ind  in  case  there  should  be  no  children  of  the  second  mar- 
riage, then  one  moiety  thereof  was  to  go  to  the  plaintiff 
tfacsteady  his  heirs  and  assigns,  and  the  other  to  Susanna 
tiokes  for  life,  remainder  to  Elizabeth  Atkinsony  her  heirs 
Mod  assigns,  the  former  her  grandson  by  the  first  marriage, 
ind  the  latter  her  daughter  and  granddaughter ;  but  if  there 
Biould  be  any  child  or  children  of  the  second  marriage,  then 
ftey  were  to  have  an  equal  share  with  the  plaintiffs. 

Upon  the  mortgage  to  Finder^  by  the  contrivance  of  some 
Pantry  attorney,  Elizabeth  Searles  and  her  husband  levied 
pfine ;  and  in  the  deed  to  lead  the  uses  there  is  a  complete 
of  the  will,  under  which  the  wife  claimed,  and  of  her 
settlement,  in  so  ample  a  manner,  that  the  vtdll  and 
lent  must  necessarily  have  been  laid  before  him,  and 

must  consequently  have  had  full  notice  of  it  as  agent  for 
mortgagee. 

Hie  children  of  the  first  marriage  stand  in  the  very  same 
|;ht  and  condition  as  the  issue  would  have  done,  if  there 
been  any  of  the  second  marriage,  and  even  are  provided 
wr  before  them. 

-  Supposing  there  had  been  issue  of  the  second  marriage, 
pid  tl^  had  brought  their  bill  to  carry  these  articles  into 

(1)  Vide  CoUon  t.  Kingj  2  P.  Wms.  358,  674.     Countess  of  Straihmarc  v. 
Biwes^  2  Bro.  C,  C.  345.     1  Yes.  jun.  22. 

u  2 


292  CASES  IN  CHANCERY. 

NiwsTBAD    execution,  upon  a  decree  in  their  favour,  would  not  tb 
5*  dren  of  the  first  marriage  have  been  equally  entitle 

Taking  the  case  with  all  its  circumstances,  I  thi 

settlement  no  voluntary  agreement,  but  a  binding  or 

statute  of  the  13  &  14  of  Eiiz.  that  makes  conveyance 

dulenl^  are  voluntary  conveyances,  made  against  pur< 

'    .  -*-         for  a  valuable  consideration,  or  bona  fide  creditors : 

*Ch.  Gas.  103.     would  be  difficult  to  shew  that  such  a  limitation,  as  tl 

^^'quI'S^\  sent  case,  has  been  held  fraudulent,  and  void  against 

30a.     '  quent  purchasers  or  creditors.  ( 1 )  (2) 

The  present  is  a  stronger  case,  for  here  are  reciproc 
siderations  both  on  the  part  of  the  husband  and  wife, 
provision  under  the  articles  for  the  children  of  the 
marriage. 

The  mortgagees  had  notice  that  the  lands  were  li 
these  articles,  and  therefore  the  plaintiffs  are  entitled 
the  benefit  of  them  against  the  defendants  who  are  : 
by  notice;  and -his  Lordship  decreed  an  account  to  b 
of  what  is  due  for  the  principal  sum  of  200/.  and  ii 
from  the  death  of  Elizabethy  the  late  wife  of  the  de: 
Searle,  deducting^  what  has  been  received  by  Mi 
respect  of  the  rents  and  profits  since  the  death  of  Eli 
and  to  tax  Miller  his  costs,  so  far  as  relates  to  the  m* 
of  200/.,  and  upon  being  paid  what  shall  be  report* 

(1)  Jenkins  v.  Keymis^  1  Lev.  150  his  heir  brought  an  ejectment, 

&  ^37.     There   Sir  Nicholas  Keymisj  judged  the  lease  and  release 

beincc  tenant  for  life,  remainder  to  his  good  execation  of  the  power  at  > 

son  Charles  in  tail,  in  1641,  in  consi-  law.  He  then  brought  his  bill  ii 

deration  of  a  marriai^e  to  be  had  be-  on  these  grounds  :  first,  that  th 

tween  his  son  and  Blanch  Mansell^  and  deration  of  the  marriage  of  Blm 

3,500/.  portion,  levied  a  fine  to  the  ose  the  3,500/.  paid  with  her,  did 

of  Sir  Nicholas  Keymis  for  life,  re-  tend  to  the  defendant,  being  i 

mainder  to   Charles  and  Blanch  for  by  the  second  venter,  and  so  th 

their  lives,  remainder  to  the  heirs  of  the  in  remainder  whereby  he  clain 

body  of  Charles  of  Blanch  begotten,  voluntary ;  (two  other  grounds 

remainder  to  the  heirs  of  the  body  of  terial  to  this  case)  but  on  the  fin 

Charles^  with  power  for  Sir  Nicholas  Keeper  Bridgman  declared  t 

Keymis  to  charge  the  premises  with  consideration  of  3,500/.  paid  on 

3,000/L    Sir  Nicholas  and  Charles^  in  marriage,  should  extend  to  the  i 

1643,  joined  in  a  lease  and  release  to  the  second  venter. 

Dacid  Jenkins  and  his  heirs  for  3,000/.,  (3)  See  Walker  v.  Burrows^ 

on  condition   of  payment  of   3,000/.  94.     Doe  ex  dem.  fVatson  v. 

with  interest  soma  years  after,  to  be  Jedge^  Cowp.  705.     Oiley  v.  Mt 

void,  Blanch  afterwards  dies  without  9  East's  Rep.  59.     Pulveriojt 

issue,  Charles  Keymis  marries  another  vertofty  18  Ves.  84,  and  seetl 

wife,  by  whom  he  had  issue  the  defend-  at  the  commencement  of  this  cai 
ant,  and  dies ;  the  mortgagee  dies,  and 
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ordered  the  defendants  Miller  and  Searle  to  conyey  the 
freehold,  and  ta  assign  the  leasehold,  and  surrender  the  copy- 
lold  free  of  all  incumbrances  done  by  them  to  the  plaintiff 
Newsteady  Susanna  the  wife  of  Stokes^  and  Elizabeth  the 
wife  of  Atkinson,  according  to  the  several  estates  and  in- 
terest therein  provided  and  limited  to  them  by  the  said  mar- 
liagc  articles,  subject  to  the  charge  of  50/.  and  interest,  due 
on  bond  to  the  plaintiff,  Samuel  Newstead  the  elder.  (3) 


(3)  Reg.  Lib.  B.  1737.  fo.  478. 


Newstead 

V. 

Searle. 


The  MAYOR,  &c.  of  YOHK  v.  PILKINGTON  and 

Others.  (1) 


December  \7thy  1737,  and  March  13/A,  1737. 

1  Atk.  282. 

Tbe  bill  was  brought  by  the  plaintiffs,  who  claimed  several  y^^      ' 
rights  of  finery  on  the  river  Ouse,  (against  the  .defendants,  has  been  a  pos- 
who  were  the  lords  of  five  several  manors,  and  were  alleged  fig"™  for* 
to  claim  several  rights,  either  as  lords  of  the  manors,  or  as  considerable 
occupiers  of  the  adjacent  lands,)  to  be  quieted  in  the  enjoy-  a  person  who  * 
ment  of  their  right  of  several  fishery,,  and  for  an  account  of  ri*hT  10*1^** 
Ae  fish  taken  by  the  defendants*  against  five 

different  lords 
if  manors,  and  between  whom  and  the  plaintiff^  there  is  no  privity,  nor  any  general  right  on  the 
fHt  of  the  defendants,  may  bring  a  bill  to  be  quieted  in  the  posse88ion,(2)  and  to  have  his  right 
,«UbUsbed,  though  he  has  not  established  his  right  at  law ;  and  it  is  no  objection' upon  a-de- 
Ipiu  to  Buch  biU  that  the  defendants  have  distinct  rights,  for  upon  an  issue  to  try  the  general 
i^tf  they  may  at  law  take  advantage  of  their  several  ejwmptions.  and  distinct  rights. 

To  this  bill  the  defeadants  demurred. 

Lord  Chancellor. — Such  a  bill  against  so  many  several 
^iKgpassers  is  improper  before  a  trial  at  law ;  a  bill  may  be 
ftnm^t  against  tenants  of  a  lord  of  a  manor  for  encroach- 


^  (1)  The  statement  of  this  case  and 
tbe  ailments  of  coansel  are  taken  from 
Wd  Hardzcicke^s  Note-book ;  the 
Mgmeot  from  Atkyns,  which  has  been 
Spared  and  found  substantially  to 
%ee  with  a   manuscript  report  of  the 


(2)  So  likewise  where  many  more 
^ght  be  concerned  than  those  biought 


before  the  Court,  such  as  bills  for  duties. 
City  of  London  v.  Perkins^  4  Bro.  P.  C. 
1 57.  But  where  a  question  to  a  fishery 
is  only  between  two  lords  of  manors, 
neither  of  them  can  come  into  tlHS 
Court  till  the  right  is  first  tried  at  law, 
per  Lord  JJardmcke^  Tenham  ▼.  //er- 
bert^  2  Atk.  483. 
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Mayor  of   ments,  &c.,  or  by  tenants  against  a  lord  of  a  manor  as  adis- 

YoRK       turber,  to  be  quieted  in  the  enjoyment  of  their  common;  and 

PiLKiNGTON   ^  ^^  these  cases  there  is  one  general  right  to  be  estabUshed 

against  all^  it  is  a  proper  bill^  nor  is  it  necessary  all  the 
commoners  should  be  parties;  (3)  so  likewise  a  bill  may  be 
brought  by  a  parson  for  tithes  against  parishionera^  or  by 
parishioners  to  establish  a  modus^  for  there  is  a  general  right 
and  privity  between  them^  £^d  consequently  it  is  fwpet  to 
institute  a  suit  of  this  kind.  (4) 

There  is  no  privity  at  all  in  the  case^  but  so  many  distinct 
trespasses  in  this  separate  fishery ;  besides^  the  defendants 
may  claim  a  right  of  a  different  nature^  some  by  prescriptioD, 
others  by  particular  grants,  and  an  injunction  here  would 
not  quiet  the  possession ;  for  other  persons  not  parties  to  this 
bill,  may  likewise  claim  a  right  of  fishing. 

It  is  more  necessary  too  in  this  case  there  should  be  a  txial 
at  law,  for  it  does  not  clearly  appear,  whether  there  is  a  right 
even  in  the  plaintiffs,  and  if  it  should  eventually  come  oat 
that  the  Corporation  of  York  are  lords  of  this  fishery,  then 
would  be  the  proper  time  to  have  an  injunction  to  prevent 
their  being  disturbed  in  their  possession.     His  Lordship  did, 
not  give  any  judgment  upon  the  demurrer,  but  ordered  it  toT 
be  adjourned  to  a  future  day,  and  on  the  13th  March^  IT^Z^J 
it  came  on  again  to  be  argued. 

Mr.  Browne  and  Mr.  Fazakerley  in  support  of  the  do* 
murrer. 

The  only  case  in  which  bills  of  this  nature  are  pennit«^ 
ted  in  Courts  of  Equity  is,  where  there  is  one  general  rights 
extending  to  several  persons,  as  in  questions  between  a  loid^ 
of  a  manor  and  the  tenants,  or  between  a  parson  and  bis 
parishioners.     In  this  case  the   defendants  claim  distinct- 
rights  of  fishery,  for  though  the  questions  as  to  all  relate  to 
the  same  river ;  yet  different  rights  may  exist  in  diffsreot 
parts.    Each  part  is  like  a  distinct  waste.    The  pkuntift- 
claim  an  ancient  prescriptive  right  in  a  royal  navigable  riTtTt^ 
The  defendants  may  make  the  same  claim.    This  biU  is  ^ 
tempted  to  be  supported  as  a  bill  of  peace,  and  to  prereati 
multiplicity  of  suits ;  but  as  the  defendants  claim  distind^ 


(3)  See  Brown  v.  Hozeardj  1  Eq.  pi.  27.  p.  1 70.  But  a  bill  of  peace  wB 
Ca.  Ab.  pi.  4.  p.  163.  Rudge  v.  Hop^  not  lie  to  settle  the  boundaries  of  tit  \ 
kinSf  2  Eq.  Ca.  Ab.  1 70.  pi.  27.  Poore  manors.  Wake  v.  Confers ^  1  Edci^^ 
V.  Ciarkf  2  Atk.  515.  Cockbum  v.  Rep.  331;  or  of  two  parishes,  PoriA  ■, 
Thompson  J  1 6  Ves.  322.  of  St.  Luke's  v.  Parish  of  SU  LeoMfih 

(4)  Rudge  r.  Hopkins^  2  Eq.  Ab.  1  Bro.  Ch.  Ca.  40. 
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righto,  no  isstie  that  can  be  framed  wiH  ascertain  or  settle   Mayor  or 
the  i^hts  of  the  parties.    No  determination  as  to  one  will        *  ork 
bind  the  others.    There  is  no  impediment  to  the  trial  of  Fixringtok. 
the  question  at  law,  and  no  reason  for  resorting  to  this 
Court. 
Mr.  Attorney  "General  and  Mr.  IdlCy  for  the  plaintiffs. 
The  present  will  be  as  effectual  as  a  bill  of  peace  as  any 
luD  can  be  in  any  other  case,  for  an  issue  never  can  finally 
determine  the  right  of  all,  since  the  verdict  against  one  is 
not  pleadable  against  another.    The  question  and  issue  to 
he  tried  in  this  case  is,  whether  the  plaintiffs  have  a  sole 
ind  separate  right  of  fishery,  not  what  rights  the  defend- 
ants may   have.       In   questions  between  lords   of  manors 
mA  the  tenants,  the  general  right  of  the  lord  is  the  only 
thing  established.     So  in  cases  of  tithes  the  parson  claims 
<me  general  right ;  but  each  of  the  tenants  may  have  a  se- 
purate  ground  of  exemption.    In  the  case  of  the   City  of 
JLondon  v.  Perkins,  4  Bro.  P.  C.  157-,  a  decree  was  made 
against  the  defendants  and  in  favour  of  the  claim  of  the 
<ity  to  a  duty  for  the  weighage  of  cheese,  without  any  trial 
■t  law  the  right  having  been  established  in  former  trials 
ftetween    the  city  and  other  parties;   and  in    Wicker  v. 
iforter^  1734,  a  bill  was  brought  by  the  lord  of  a  manor 
io  establish  a  right  of  sixpence  for  each  load  of  hay  brought 
Into  the  market,  and  an  issue  was  directed  by  Lord  Talbot 
^  try  that  right,  although  of  that  6(/.,  2d.  was  claimed  by 
^  scavenger,  and  2d.  by  the  housekeeper  against  whose 
the  cart  stood  3 'and  the  verdict  being  in  favour  of 
lord,  a  decree  was  made  accordingly. 

I/)RD  Chancellor, — ^When  this  case  was  first  argued,  I  March  13,1737. 

of  ppinion  to  allow   the  demurrer;  but  I  have  now 

id  tny  opinion. 

Here  are  two  causes  of  demurrer,  one  assigned  originally 

one  now  at  the  bar,  that  this  is  not  a  proper  bill,  as  it 

a  sole  right  of  fishery  against  five  lords  of  manors, 

they  ought  to  be  considered  as  distinct  trespassers, 

that  there  is  no  general  right  that  can  be  established 

them,  nor  any  privity  between  the  plaintiffs  and 

^  In  this  respect  it  does  differ  from  cases  that  have  been 
P*cd  of  lords  and  tenants,  parsons  and  parishioners,  where 
JUc  is  one  general  right,  and  a  privity  between  the  parties. 
^^  there  are  cases  where  bills  of  peace  have  been  brought, 
^dere  there  has  been  a  general  right  claimed  by  the  plain- 
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Mayor  of  tiff,  and  yet  no  privity  between  the  plainti£b  and  defend- 
YoRK       ants,  nor  any  general  right  on  the  part  of  the  defSendanti^ 
p      ^*  and    where  many   more  might  be  concerned  than  thoae 

*  brought  before  the  Court.  Such  are  bills  for  duties,  as  ia 
the  case  of  the  City  of  London  v.  PerkinSy  in  the  Home 
of  Lords^  where  the  City  of  London  brought  only  a  kw 
persons  before  the  Court,  who  dealt  in  those  things  whereof 
the  duty  was  claimed,  to  establish  a  right  to  It,  and  yet 
all  the  Idng's  subjects  might  be  concerned  in  tlos  ii{^t  j  but 
because  a  great  number  of  actions  may  be  brought,  tk 
Court  suffers  such  bills,  though  the  defendants  nught  make 
distinct  defences,  and  though  there  was  no  privity  between 
them  and  the  city. 

I  think,  therefore,  this  bill  is  proper;  and  the  more  w 
because  it  appears  there  are  no  other  persons  but  the  de^ 
fendants  who  set  up  any  claim  against  the  plaintiffs,  and  it 
is  no  objection  that  they  have  separate  defences ;  but  the 
question  is,  whether  the  plaintiffs  have  a  general  right  to 
the  sole  fishery,  which  extends  to  all  the  defendants ;  for 
notMdthstanding  the  general  right  is  tried  and  establifihed; 
the  defendants  may  take  advantage  of  their  several  ex< 
tions,  for  distinct  rights. 

Another  cause  of  demurrer  is,  that  the  plaintifib  have 
established  their  title  at  law ;  and  have  therefore  broagl 
their  bill  improperly  to  be  quieted  in  possession.  Now 
»  is  a  general  rule,  that  a  man  shall  not  come  into  a 
of  Equity  to  establish  a  legal  right,  unless  he  has  tried  Us' 
title  at  law,  if  he  can;^  but  this  is  not  so  general  an  obj 
jection  as  always  to  prevail,  for  there  have  been  variety  m 
cases  both  ways.  ^ 

There  are  two  cases  reported  together  in  Prec.  in 
530,  531.   Bush  v.  JFestem,  and  the  Duke  of  JDond 
Seijeant  Girdler,  (1)  in  the  former  it  was  held,  that  a 
who  has  been  in  possession  of  a  water-course  sixty 
may  bring  a  bill  to  be  quieted  in  possesskni,  altho«{^ 


(1)  In  IVeller  v.  Smeatony  1  Cox's 
Cases,  102,  and  1  Bro.  Ch.  Ca.  672. 
Lord  Thurlow  says,  "  In  Welby  v. 
The  Duke  of  Portlandj  in  the  House 
of  Lords,  most  of  the  cases  bad  been 
looked  to,  and  it  was  found  that,  in 
no  instance  except  that  of  Bush  v. 
fVesteruy  this  Court  had  ever  inter- 
posed in  a  mere  question  of  right  be- 
tween A.  and  JB.,  they  having  an  im- 


mediate opportunity  of  tryinf 
right  at  law  ;  and  see  Anon.  1  T< 
172.  East  India  Company  v.  St 
ib.  127;  Paulei  v.  Ingretj  ib.  SOBj 
East  India  Company  v.  Interlopen^ 
Ch.  Ca.  165.  Whitchurch  v.  Hi^  , 
Atk.  301.  Anon.  2  Yes.  415.  JW' 
V.  Doigy  2  Yes.  jun.  486.  Devomkf 
V.  Nexoenhamy  2  Sch.  and  LeL  191^   • 
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had  not  established  his  right  at  law;  in  the  lattery  that  a   Mayor  of 
DttD  who  is  in  possession  of  a  fishery,  may  bring  a  bill  to       York 
szumne  bis  witnesses  in  perpettmm  rei  memoriam^  and  es-  pjTKi^'e-oN 
iiaUish  his  rights  though  he  has  not  recovered  in  affirmance 
if  it  at  law ;  otherwise,  if  he  is  interrupted  and  disposses- 
led,  for  then  he  had  his  remedy  at  law. 
In  the  present  case  demurrer  was  over-ruled.  (2) 

(9)  Reg.  Lib.  B.  1737.  fo.  180. 


TWISS  V.  MASSEY.  (1) 


March  ISM,  1737. 

iLfATHBR  and  son  join  in  trade,  and  have  a  commission  of  ^  commission 
kttikrupt  awarded  against  them  jointly  3  the  bill  was  brought  of  bankruptu 
yf  a  plaintiff,  suggesting  that  he  was  a  separate  creditor  execution  in 
|r  the  sum  demanded  by  the  bill ;   the  defendant  pleaded  ^„^™*  ^p^ 
lis  certificate,  and  that  the  debt  accrued  before  he  became  rate  crediton 

L,. ,         .  may  come  an- 

fttlknipt.  dcr  a  joint 

"^  The  question  is,  how  far  separate  creditors  are  afifected  by  commisaioo, 
Ipr  can  act  under  a  joint  commission  of  bankrupt ;    and  Mr.  debts. 
^fffnone  for  the  defendant,  cited  Ex  parte  Craweler,  2  Vern. 

t6,  where  separate  creditors  were  allowed  to  come  in  under 
joint  commission;   but  the  joint  effects  are  first  to  be 
to  pay  the  partnership  debts,  and  then  the  separate 
and  as  to  the  separate  effects,  first  the  separate 
litors^  and  afterwards  the  partnership  creditors  are  to  be 
out  of  the  same ;  and  therefore  the  plaintiff  might  have 
his  debt  under  the  commission. 
Objection,  That  it  was  not  affirmed  in  the  plea,  that  the 
^^tificate  was  signed  by  four-fifths  in  number  and  value. 

Ifr.  Aiiomejf  General  for  the  plea  urged,  that  such  a  par- 
ocular  averment  was  not  necessary  in  this  Court,  though  it 
^^t  be  so  at  law ;   for  it  is  to  be  presumed  here  till  the 

(1)  This  case  is  taken  fjrom  Atkyn$.  It  does  not  appear  in  Lord  UardwickeU 
^ote-book. 
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TWIM 

V. 

Masset. 


If  a  banknipt 
has  a  certifi- 
cate under  a 
joint  commis- 
sion, it  dis- 
.  charges  him 
from  all  debts, 
separate  as 
well  as  joint. 


contrary  is  proved,  as  liie  plea  sets  forth,  that  the  ccfrt 
had  been  allowed  by  the  Lord  Chancellor. 

LfORD  Chancellor. — ^As  to  the  objection  of  its  h 
joint  commission,  that  is  no  objection,  for  it  affects 
and  separate  estates,  because  it  is  never  taken  out  but ' 
both  are  bankrupts ;  a  commission  of  banknipt  is  an  ; 
and  execution  in  the  first  instance.  Suppose  an  ; 
against  two  partners,  and  judgment;  separate  estati 
liable  to  satisfy  that  judgment;  so  in  case  of  bank 
separate  creditors  may  come  in  under  that  commissi! 
well  as  joint-creditors. 

As  this  Court  marshals  demands  and  securities,  so 
creditors,  as  they  gave  credit  to  the  joint  estate,  hav 
their  demand  on  the  joint  estate,  and  separate  credit 
they  gave  credit  to  the  separate  estate,  have  first  the 
mand  on  the  separate  estate :  the  joint  commission  the 
discharges  them  from  all  their  debts  expressly  by  the  j 
Parliament,  which  does  not  mention  joint  or  separate  deb 
but  if  the  bankrupt  has  since  the  certificate  made  a  ne^ 
mise,  that  deserves  a  consideration,  and  entitles  the  pi 
to  a  discovery;  and  therefore  his  Lordship  ordered,  th 
plea  should  stand  for  an  answer.  (3) 


(«)  So  Horse^U  case,  3  P.  Wms.  24. 
Ex  parte  Fafc,  note  A.  ibid.  Wickes 
y.  Strahan^  2  Str.  1157-  Howard  v. 
Pooh^  Davies,  431. ;  and  by  6  G.  4. 
c.  10.  8.  62.,  joint  creditors  may  prove 
under  a  separate  commiFsion  for  the 
purpose  of  voting  in  the  choice  of  as- 


signees, and  of  assenting  to  an 
senting  from  the  certificate ;  bu 
are  not  to  receive  any  dividenc 
the  separate  creditors  have  beei 
the  full  amount  of  their  debts. 
(3J  Reg.  Lib.  B.  1737.  fo.  181 
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AFTER  HILARY  TZlZkl 


AXONYMOtS 


;d  Hardwickb  said,  though 
Court,  yet  that  will  not  altfrr 
be  person  who  shall  be  found 
cr  was  appointed,  so  as  to 
ms  running  oh  during  the  right 


..ni 


1)  This  case  is  taken  from  AtkymMm 
e-book« 


DA  COSTA  VILLA  REAI- 


March  I6ih,  ITTT 

BERiNE  Da  Costa  Villa  R 
rdian  of  her  two  children  by 
I  of  3rd  May  1734,  made 
led,  that  if  either  of  her 
moiety  of  what  she^  should 
dd  go  to  her  father ;  and 
T  persons  who  should,  in 
xiianship  of  the  infants, 
care  and  education  of  the 

kildren  ;  The  mother  who  bad  be 
petitions  that  they  may  be  restored    ft* 
d  ;   but  upon  the  petition  of  the  c^  "*^' 
ren  to  the  care  of  their  mother. 

[rs.  Z>a  CostOj  and  her 
;  of  the  Jewish  religion  y 


— '      r 


)  The  whole  of  this  case  is 

Lord   Hardicicke's    Note- 
pi  what  Mr.  Atkins   ham 


Miitjj^  .r_ 


f  .'  /. 


1     c- 


*- 
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Da^  Costa 

V. 

Mellisu. 


afterwards   converted    to    Christianity^    and    married  Mr» 
Mdlish;  who,  thereupon  by  an  indorsement  upon  the  deed  of  \ 
3rd  May,  1734,  ratified  all  the  covenants  and  agreetaieirti. 
contained  in  that  indenture,,  and  undertook  to  fulfd'aU  tirt 
covenants  therein  entered  into  by  his  wife. 

The  children  were  accordingly  placed  under  the  care  of  thdr 
grandfather ;  but  now  two  petitions  were  presented,  the  our 
on  behalf  of  the  mother,  and  the  other  on  behalf  of  the  i 
praying  that  they  might  be  restored  to  the  care^  tiie 

Mr.  Brawncj  Mr.  Idle,  and  Mr.  Clarke,  in  suppOTfc  of 
petitions,  contended,  that  the  guardianship  was-BOt 
able,  and  that  the  deed  waa  therefore  of  no  effect.    That 
grandfather  was  an  improper  person  to  have  the  coatodj 
the  persons  of  the  children,  because  he  had  an  interest 
their  property  in  the  event  of  their  deaths,  and  becanse 
still  continued  of  the  Jewish  religion. 

Mr.  Attorney  General  and  Mr.  Fazakerley,  for  the 
father,  contended,  that  there  was  no  ground  for  setting 
the  agreement;   that  although  the  guardianship  itself 
not  assignable,   yet  a  guardian  might  agree  who 
have  the  actual  care  of  the  children.    No  one  is  bound 
accept  the  office  of  guardian ;   by  this  deed,  the  mother 
waived  it ;   and  by  her  second  marriage,  she  is  no 
sui  Juris.     In  Ex  parte  Hopkins,  3  P.  Wms.  152^ 
Court  refused  to  deliver  the  infants  ta  their  father  upon 
petition.    No  objection  has  been  made  to  the  gran^ 
except  that  he  is  a  Jew ;  but  the  law  does  not  deprive  J 
of  the  guardianship  of  their  children.    The  act,  1  Anoe, 
30,  ascertains  the  limits  of  the  law  in  that  respect. 
father  of  these  children  was  a  Jew,  and  no  doubt  in' 
that  his  children  should  be  educated  in  the  same 
The  real  question  is,  whether  the  Court  will  interpose 
give  such  a  guardian  to  Jewish  children  as  may  change 
religion. 

The  Lord  Chancellor  dismissed  the  petition  of  the 
ther,  but  upon  the  petition  of  the  infants  he  observed, 
although  it  was  probable  that  that  petition  proceeded 
the  same  hand,  yet  that  was  immaterial,  it  being  the  duty 
the  Court,  when  any  application  was  made  on  behalf  of  i 
fants,  to  do  what  was  best  for  their  interest.  That 
Court  will  not  take  from  Jews  the  education  of  their  owft 
children,  but  that  the  question  was  not,  as  had  been  argued^ 
whether  the  Court  would  interpose  to  give  such  a  guarfitfi 
to  Jewish  children  as  might  change  their  religioii,  M 
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lether  the  Court  should  not  take  them  from  out  of  the 
uAb  of  a  person  who  had  no  right  to  the  guardianship^ 
r  the  purpose  of  putting  them  into  the  custody  of  a  person 
K)  has  a  right,  and  whose  duty  it  is,  both  natural  and 
ril  to  take  care  of  them,  and  who  is  of  the  religion  of 
rir  country. 

His  L#ordship  ordered  that  the  petition  of  the  defendant, 
IB.  Mellish  be  dismissed;  and  upon  the  petition  of  the 
■ntiffii,  the  infants,  it  is  ordered  that  the  defendant  Joseph 
li  CostOy  the  grandfather,  do  forthwith  deliver  over  the 
iuiti£b,  the  infants,  into  the  hands  of  the  said  defendant, 
fikerine  Atellish,  who  is  their  mother  and  guardian.  This 
m  appears  in  the  Registrar's  book  under  the  name  of 
Wa  Real  v.  Mellish. 

Mr.  AtkynSy  in  his  Report  of  this  case,  states  his  Lord- 
lip  to  have  laid  down  the  following  rules  :— 
kThat  vying  and  revying  in  affidavits  is  intirely  discounte- 
(sced  in  the  Court  of  King's  Bench,  h  fortiori  in  a  Court 
\  Equity. 

^That  there  may  be  an  application  to  the  Court  in  the  case 
a  guardianship  of  children^  though  there  be  no  cause  de- 

>g.  (2) 

it  it  is  clear  in  point  of  law  a  testamentary  guardian- 
is  not  assignahle. 

the  children  have  a  natural  right  to  the  care  of  their 
ler.  (3) 


Da  Costa 

V. 

Mellish. 


t(!)  So  Ex  parte   Birchellj   3  Atk.  parte  Mountforty    15  Yes.  448.     Ex 

and  see  likewise  Hargrave's  and  ^arte  M^erscoughy  IJ.  &W.151. 

>r's   Co.  Litt.  88  b.  note  70.     Ex  (3)  See  Hargrave's  and  Butler's  Coke 

Jfhiifieldy   3  Atk.  316.       Ex  Littleton  88  b,  note  (66). 
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Da>  Costa 

V, 

Melusu. 


afterwards  converted  to  Christianity^  and  married  Mc 
Mtllish;  who  J  thereupon  by  an  indorsement  upon  the  deedci 
3rd  May,  1734,  ratified  all  the  covenants  and  agreemaoli 
contained  in  that  indenture,,  and  undertook,  to  fulfil' all  tl| 
covenants  therein  entered  into  by  his  wife. 

The  children  were  accordingly  placed  under  the  care  of  I 
grandfather ;  but  now  two  petitions  were  presented^  the 
on  behalf  of  the  mother,  and  the  other  on  behalf  of  theii 
praying  that  they  might  be  restored  to  the  care  -ef  tiie 

Af  r.  Browne,  Mr.  Idle,  and  Mr.  Clarke^  in  support  of  I 
petitions,  contended,  that  the  guardianship  wasnot 
able,  and  that  the  deed  waa  therefore  of  no  effect.    Tlyitj| 
grandfather  was  an  improper  person  ta  have  the 
the  persons  of  the  children,  because  he  had  an  int 
their  property  in  the  event  of  their  deaths,  and  becamtl 
still  continued  of  the  Jewish  religion. 

Mr.  Attorney  General  and  Mr.  Fazakerley,  for  the 
father,  contended,  that  there  was  no  ground  for  setting 
the  agreement ;   that  although  the  guardianship  itsdf 
not  assignable,   yet  a  guardian  might  agree  who 
have  the  actual  care  of  the  children.    No  one  is  boondj 
accept  the  office  of  guardian ;   by  this  deed,  the  mother! 
waived  it ;   and  by  her  second  marriage,  she  is  no 
sui  Juris.     In  Ex  parte  Hopkins^  3  P.  Wms.  159^ 
Court  refused  to  deliver  the  infants  ta  their  father  ni 
petition.    No  objection  has  been  made  to  the  grani 
except  that  he  is  a  Jew ;  but  the  law  does  not  deprive  Jl 
of  the  guardianship  of  their  children.    The  act,  1 
30,  ascertains  the  limits  of  the  law  in  that  respect. 
father  of  these  children  was  a  Jew,  and  no  doubt  ii 
that  his  children  should  be  educated  in  the  same 
The  real  question  is,  whether  the  Court  will   interpose; 
give  such  a  guardian  to  Jewish  children  as  may  change 
religion. 

The  Lord  Chancellor  dismissed  tjie  petition  of  the 
ther,  but  upon  the  petition  of  the  infEmts  he  observed, 
although  it  was  probable  that  that  petition  proceeded 
the  same  hand,  yet  that  was  immaterial,  it  being  the  datfi 
the  Court,  when  any  application  was  made  on  behalf  of 
fants,  to  do  what  was  best  for  their  interest.    That 
Court  will  not  take  from  Jews  the  education  of  their 
children,  but  that  the  question  was  not,  as  had  been 
whether  the  Court  would  interpose  to  give  such  a 
to  Jewish  children  as  might  change  their  xeligioDi 
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SOI 


r  the  Court  should  not  take  them  from  out  of  the 

>f  a  person  who  had  no  right  to  the  guardianship^ 

purpose  of  putting  them  into  the  custody  of  a  person 

is  a  right,  and  whose  duty  it  is,  both  natural  and 

)  take  care  of  them,  and  who  is  of  the  religion  of 

Duntry. 

Lordship  ordered  that  the  petition  of  the  defendant, 

hellish  be  dismissed;  and  upon  the  petition  of  the 

!s,  the  infants,  it  is  ordered  that  the  defendant  Joseph 

stOj  the  grandfather,  do  forthwith  deliver  over  the 

Ss,  the  infants,  into  the  hands  of  the  said  defendant, 

ine  MdlUhy  who  is  their  mother  and  guardian.    This 

ppears  in  the  Registrar's  book  under  the  name  of 

Real  y.  Mellish. 

AtkynSy  in  his  Report  of  this  case,  states  his^  Lord- 

>  have  laid  down  the  following  rules  :— 

t  vying  and  revying  in  affidavits  is  intirely  discounte- 

.  in  the  Court  of  King's  Bench,  h  fortiori  in  a  Court 

lity. 

b  there  may  be  an  application  to  the  Court  in  the  case 

lardianship  of  children,  though  there  be  no  cause  de- 

g.  (2) 

;  it  is  clear  in  point  of  law  a  testamentary  guardian- 

9  not  assigna'ble. 

;  the  children  have  a  natural  right  to  the  care  of  their 

••  (3) 


Da  Costa 

V. 

Mellish. 


\o   Ex  parte   Birchellj   3  Atk. 

id  see  likewise  Hargrave's  and 

Co.  Litt.  88  b.  note  70.     Ex 

Vhiifieldy   3  Atk.  316.       Ex 


parte  Mountfortj    15  Yes.  448.     Ex 
parte  Myerscough^  1  J.  &  W.  151. 

(3)  See  Hargrave's  and  Butler's  Coke 
Littleton  88  b,  note  (66> 
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afterwards  converted  to  chriBtianity^  and  married  Mi 
Mtllish;  who,  thereupon  by  an  indorsement  upon  the  deedf 
3rd  May,  1734,  ratified  all  the  covenants  and  agreemenl 
contained  in  that  indenture,,  and  undertook  to  fuM'aUfli 
covenants  therein  entered  into  by  his  wife. 

The  children  were  accordingly  placed  under  the  care  of  tliif 
grandfather ;  but  now  two  petitions  were  presented,  the 
on  behalf  of  the  mother,  and  the  other  on  behalf  of  the  i 
praying  that  they  might  be  restored  to  the  caie  of  tiie 

Mr.  Browne,  Mr.  Idle,  and  Mr.  Clarke,  m  support  of 
petitions,  contended,  that  the  guardianship  was-  not 
able,  and  that  the  deed  waa  therefore  of  no  effect.  Tlyit 
grandfather  was  an  improper  person  ta  have  the  custod] 
the  persons  of  the  children,  because  he  had  an  in 
their  property  in  the  event  of  their  deaths,  and  becanst 
still  continued  of  the  Jewish  religion. 

Mr.  Attorney  Oeneral  and  Mr.  Fazakerley,  for  the 
father,  contended,  that  there  was  no  ground  for  setting 
the  agreement^   that  although  the  guardianship  itself 
not  assignable,   yet  a  guardian  might  agree  who 
have  the  actual  care  of  the  children.    No  one  is  bound 
accept  the  office  of  guardian ;   by  this  deed,  the  mother 
waived  it ;   and  by  her  second  marriage,  she  is  no 
sui  Juris.     In  Ex  parte  Hopkins,  3  P.  Wms.  159^ 
Court  refused  to  deliver  the  infants  ta  their  father  u 
petition.    No  objection  has  been  made  to  the  gram 
except  that  he  is  a  Jew ;  but  the  law  does  not  deprive  J 
of  the  guardianship  of  their  children.    The  act,  1 
30,  ascertains  the  limits  of  the  law  in  that  respect 
father  of  these  children  was  a  Jew,  and  no  doubt  ini 
that  his  children  should  be  educated  in  the  same 
The  real  question  is,  whether  the  Court  will  interpose 
give  such  a  guardian  to  Jewish  children  as  may  change 
religion. 

The  Lord  Chancellor  dismissed  the  petition  of  the 
ther,  but  upon  the  petition  of  the  infEmts  he  observed, 
although  it  was  probable  that  that  petition  proceeded 
the  same  hand,  yet  that  was  immaterial,  it  being  the  diitf 
the  Court,  when  any  application  was  made  on  behalf  of 
fants,  to  do  what  was  best  for  their  interest.    That 
Court  will  not  take  from  Jews  the  education  of  their 
children,  but  that  the  question  was  not,  as  had  been 
whether  the  Court  would  interpose  to  give  such  a 
to  Jewish  children  as  might  change  their  xeligioDi 
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V, 

Mellish. 


^r  the  Court  should  not  take  them  from  out  of  the    Da  Costa 
of  a  person  who  had  no  right  to  the  guardianship, 
purpose  of  putting  them  into  the  custody  of  a  person 
as  a  right,  and  whose  duty  it  is,  both  natural  and 

0  take  care  of  them,  and  who  is  of  the  religion  of 
ountry. 

Lordship  ordered  that  the  petition  of  the  defendant, 
Mellish  be  dismissed;  and  upon  the  petition  of  the 
Ss,  the  infants,  it  is  ordered  that  the  defendant  Joseph 
istOy  the  grandfather,  do  forthwith  deliver  over  the 
Sb,  the  in&nts,  into  the  hands  of  the  said  defendant, 
ine  MellUhy  who  is  their  mother  and  guardian.  This 
tppears  in  the  Registrar's  book  under  the  name  of 
Real  V.  Mellish. 

AtkynSj  in  his  Report  of  this  case,  states  his  Lord- 
)  have  laid  down  the  following  rules  :— 
t  vying  and  revying  in  affidavits  is  intirely  discounte- 

1  in  the  Court  of  King's  Bench^  h  fortiori  in  a  Court 
uity. 

t  there  may  be  an  application  to  the  Court  in  the  case 
Liardianship  of  children,  though  there  be  no  cause  de- 

'g.  (2) 

t  it  is  clear  in  point  of  law  a  testamentary  guardian- 

B  not  assignahle. 

:  the  children  have  a  natural  right  to  the  care  of  their 

•.(3) 


\o  Ex  parte  Birchell,  3  Atk. 
id  see  likewise  Hargrave's  and 
I  Co.  Litt.  88  b.  note  70.  Ex 
Vhitfieldy    3  Atk.  316.       Ex 


parte  Mountfort^    15  Yes.  448.     Ex 
parte  Myerscough^  1  J.  &  W.  151. 

(3)  See  Hargrave's  and  Butler's  Coke 
Littleton  88  b,  note  (66> 
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Newstead        Mr.  Attorney  -  General,  for  the  plaintiffs^  contended  that 
^   ^'  as  to  the  mortgagees^  there  was  clear  evidence  of  notice  that 

Pinder,  the  original  mortgagee^  took  his  conveyance  from 
the  trustees^  and  not  from  the  husband  and  wife ;  that  the 
plaintiffs  were  not  mere  volunteers,  for  that  every  reciprocal 
stipulation  previous  to  marriage,  imports  a  consideration. 
In  this  case  the  husband  would  have  been  tenant  by  the 
curtesy  of  the  freehold,  and  would  have  had  an  absolute 
|>ower  to  dispose  of  the  leasehold.  In  Osgood  v.  Strode^ 
2  P.  Wms.  245.,  the  question  was,  as  to  a  remote  relation 
claiming  after  a  previous  estate  tail.  Here  the  plamtifb 
were  the  primary  objects  of  the  settlement ;  they  were  to  be 
preferred,  or  at  least,  to  take  equally  with  the  children  of  the 
second  marriage.  In  Lechmere  v.  Lechmerey  Ca.  temp.  Talbt 
80.,  and  3  P.  Wms.  21 1.,  the  covenants  of  a  marriage  settle- 
ment were  enforced  for  the  benefit  of  an  heir  at  law,  al- 
though he  was  not  one  of  the  immediate  objects  of  its  pro- 
visions. 

Mr.  Attorney^  General^  and  Mr.  Broumey  for  the  defend- 
ant Miller y  the  mortgagee,  contended  that  the  plaintiffs  wens 
mere  volunteers,  that  no  consideration  moved  from  Hbm^ 
That  it  was  the  same  thing  as  if  the  agreement  had  beea 
made  upon  any  other  occasion.  That  the  question  was  no^ 
whether  these  articles  were  fraudulent  as  against  purchasei% 
but  whether  the  Court  would  assist  the  plaintiffis,  who  weril 
mere  volunteers,  to  carry  them  into  execution^  That  ui, 
Parry  v.  Hughes^  2  Eq.  Ca.  Abr.  54.,  the  Court  refused  itfj 
aid,  one  claiming  under  similar  circumstances.  In  Osgooi 
V.  Strode,  2  P.  Wms.  255.,  Lord  Macclesfield  said,  that  th^ 
husband  and  the  wife,  and  the  issue,  were  the  only  partidj 
who  could  be  presumed  to  be  stipulated  for  in  marriage 
tides,  and  that  in  Vernon  v.  Vernon^  2  P.  Wms.  595., 
plaintiffs  had  a  sort  of  claim  which  the  settlement 
have  been  intended  to  satisfy.  That  if  plaintiffi  were 
be  considered  as  mere  volunteers,  the  question  of  notice 
immaterial,  but  if  not,  that  no  sufficient  evidence  of  m 
had  been  given.  . 

Mr.  Green,  for  the  defendant  Searle,  contended  thath^ 
was  entitled  to  the  equity  of  redemption.  \ 

L#oRD  Chancellor. — ^The  question  is,  whether  the  ar* 
tides  of  the  30th  of  April,  1709,  are  for  a  valuable  cooiddfic 
ration,  and  binding,  or  ought  to  be  considered  aa  TcAimtaif 
and  fraudulent,  with  respect  to  subsequent  creditori>tt 
purchasers. 
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was  to  lay  it  down  as  a  rule^  that  such  articles  as    Newstead 
ire  not  bindings  it  would  become  impossible  for  a  v* 

,  on  her  second  marriage^  to  make  any  certain  pro-      obarle. 
for  the  issue  of  a  former^  and  the  second  husband 
then  contrive  to  defeat  the  provision  made  for  those 

n.  (1) 

I  of  opinion  these  articles  ought  not  to  be  considered 

luntary  agreement^  and  that  the  plaintiffs  are  entitled 

f  in  this  Court.    This  is  the  case  of  a  widow,  who 

0  children  by  a  former  husband,  and  no  provision 
or  them,  and  those  two  children  have  each  of  them  a 
and  the  mother  being  in  possession  in  her  own  right 
lold  estate,  leasehold,  and  copyhold,  the  second  bus- 
f  there  had  been  a  child  bom  alive,  would  have  been 

1  to  be  tenant  by  the  curtesy  of  the  freehold,  and 
»  the  leasehold  and  copyhold  immediately  upon  the 

•revent  this,  by  the  articles  before  the  second  marriage, 
J  allowed  to  be  raised  by  the  wife  out  of  the  estate, 
case  there  should  be  no  children  of  the  second  mar- 
;hen  one  moiety  thereof  was  to  go  to  the  plaintiff 
jody  his  heirs  and  assigns,  and  the  other  to  Susanna 

for  life,  remainder  to  Elizabeth  Atkinson,  her  heirs 
iigns,  the  former  her  grandson  by  the  first  marriage, 
)  latter  her  daughter  and  granddaughter ;  but  if  there 
be  any  child  or  children  of  the  second  marriage,  then 
ere  to  have  an  equal  share  with  the  plaintiffs. 
a  the  mortgage  to  Finder ^  by  the  contrivance  of  some 
J  attorney,  Elizabeth  Searles  and  her  husband  levied 

and  in  the  deed  to  lead  the  uses  there  is  a  complete 
of  the  will,  under  which  the  wife  claimed,  and  of  her 
;e  settlement,  in  so  ample  a  manner,  that  the  will  and 
ent  must  necessarily  have  been  laid  before  him,  and 
it  consequently  have  had  full  notice  of  it  as  agent  for 
rtgagee. 

children  of  the  first  marriage  stand  in  the  very  same 
and  condition  as  the  issue  would  have  done,  if  there 
m  any  of  the  second  marriage,  and  even  are  provided 
3re  them. 

>08ing  there  had  been  issue  of  the  second  marriage, 
ij  had  brought  their  bill  to  carry  these  articles  into 

iTide  Cotion  v.  Kingy  2  P.  Wms.  358,  674.     Countess  of  Straihmore  v. 
2  Bro.  C.  C.  345.     1  Yes.  jun.  22. 
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JOHN  WYLD,  Brother  and  Heir  at  Law 
of  RICHARD  WYLD 

and 
THOMAS  LEWIS,  and  ELIZABETH  his) 
Wife,  Widow  of  RICHARD  WYLD    .  \ 


I  Plaintiff;  (1) 


Drfendanti. 


Jpril  iCtk,  1738. 

1  Atk.  432.     Richard  Wvld,  by  his  will,  dated  the  I5th  of  April,  17U^, 
*:„'*'•'.  '•y  ?••    devised  as  follows : — "  I  give  to  my  wife  JSKsabetk,  all  n| 

Willy    RlVC*   to  *^  ^  ••« 

his  wife  EUza-  ^^  lands,  &c«  not  settled  in  her  jointure.  And  if  it  shall  iufvi 
fald8'SI)t*Mt-  "  pen  that  my  sdd  wife  Elizabeth,  shajl  have  no  son  ao^ 
tied  in  jointure.  f£  dauffhter,  by  me  beerotten  on  the  body  of  the  said  El 

And  if  it  shall     ^^  .   ,f         '     "^  ^    ^         ,    .  ^i        lu         -j 

happen  that  his  ^^  betn,  and  for  want  of  such  issue,  then  the  said  prenuses 
OT  d^u"hter*by  "  re^Jf"  ^  ^J  brother  John  JFyld,  if  he  lives  so  l(»ig, 
him,  and  for     ^^  his  heirs  for  ever,  only  paying  to  his  brothers  {A.  and 
'^"'VthcrL  "  the  sum  of  150/.  within  one  year  after  the  decease  of 


issue 


said  premises    <(  said  Elizabeth." 

to  return  to  his 

brother,  if  he  shall  be  living,  and  his  heirs  for  eyer,  paying  to  A,  and  B,  150/.  witlua  one; 
after  her  decease.  Held  an  estate  tail  in  Elizabeth,  and  that  the  subsequent  words  do  not( 
troul  the  legal  operation  of  the  precedent  words  creating  an  estate  taSl, 

Elizabeth  had  a  daughter  bom  after  the  death  of  the 
tator,  and  since  dead.    The  bill  was  now  brought  by  Jfl 
Wyldy  the  brother  of  the  testator,  and  who  is  likewise 
heir  at  law,  to  restrain  the  defendants  from  committing 
and  for  an  account  of  timber  felled ;  and  the  questioD 
what  estate  Elizabeth  took  by  the  will,  whether  in  tail)< 
for  life  only. 

Mr.  Browne,  for  the  pluntiff,  insisted  she  took  for 
only;  that  the  words  in  the  will  *^  if  she  had  no  son  or 
ter  '^  woidd  certainly  not  ndse  an  estate  tail  by  implic 
and  the  subsequent  words  ^^  for  want  of  such  issue  "  wiBi 
enlarge  the  estate,  the  word  ^^  such  "  restraining  the 
^^  issue  "  to  mean  only  such  son  or  daughter ;  that  the 
'^  issue  '*  received  such  a  restrained  construction  for  the  i 
reason,  in  the  case  of  Popham  v.  BamfieU,  1  Salk.  236.| 
there  the  devise  was  to  A.  for  life,  remainder  to  the 


(1)  The  whole  of  this  case  is  taken 
from  Atkyns,  which  has  been  compared 
.with,  and  is  found  substantially  to  agree 


with  another  manuscript  report  of  Al 
same  case. 
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I  of  ^.,  in  tail  male^  and  bo  on  to  the  tenth  son,  and  if  ^. 

without  issue  male,  remainder  over ;  it  was  insisted  A» 
I  an  estate  tail ;  but  the  Court  held  otherwise,  and  con- 
led  the  words,  ^'  dying  without  issue  male,"  a  dying  with- 

such  issue  male. 

liat  it  was  the  intent  of  the  testator,  that  Elizabeth 
old  take  for  life  only,  appears  farther  from  the  limitation 
he  will  to  John^  if  he  should  be  then  living;  so  likewise 
1  the  direction  for  paying  the  money  within  a  year,  and 
he  two  brothers,  particularly  naming  them,  which  pro- 
ms seem  to  imply  plainly  an  intention  in  the  testator, 

the  estate  of  John  should  commence,  if  at  all,  on  the 
h  of  Elizabeth,  and  was  not  intended  to  wait  till  an 
te  tail  should  be  spent.  That  the  limitation  here  to  John 

merely  contingent,  and  such  contingency  never  hap- 
ing,  because  Elizabeth  had  a  daughter,  the  plaintiff  John 
I  not  claim  under  this  devise,  but  as  heir  at  law  to  the 
ator,  is  entitled  to  the  reversion  in  fee  expectant  on  the 
te  for  life,  limited  to  the  wife  under  the  will, 
[r.  Fazakerley,  contrh,  to  prove  this  an  estate  tail, 
1  Newton  v.  Bamardine,  Moore  127,  and  By  field's  case, 

42  &  43  Eliz.  cited  by  Hale,  Chief  Justice,  in  King  v. 
'ling,  1  Ventr.  231.,  there  the  devise  was  to  ji.,  and  if  he 
,  not  having  a  son,  then  to  remain  to  the  heirs  df  the 
iter.  ^'  Son  "  was  there  taken  to  be  used  as  nomen  collect 
m,  and  held  an  entail.  He  likemse  cited  2  Vern.  766. 
bury  V.  Elkin,  it  is  said  there,  if  he  die,  not  having  a 

that  these  words  create  an  estate  tail.  To  enforce  this 
{traction,  Mr.  Fazakerhy  insisted  on  the  absurdity  which 
Id  otherwise  follow,  that  supposing  Elizabeth  not  tenant 
iil,  but  for  life  only,  with  a  contingent  limitation  to  any 
or  daughter  of  her's,  if  such  son  or  daughter  should  die 
he  lifetime  of  the  mother,  though  leaving  issue,  such 
e  could  never  take  within  the. words  of  the  will,  which 
never  be  presumed  to  be  the  intent  of  the  testator. 
[r.  fFilbraham  on  the  same  side,  ssdd  in  the  case  of  Pop- 
I  y.  Bamfield,  the  foundation  the  Court  went  on  in  con- 
ing that  an  estate  for  life  only  was  the  express  devise  for 
to  the  first  devbee,  for  the  words  are,  "  there  is  a  mighty 
iflkrence  between  a  devise  to  A.,  and  if  he  die  without 
sue,  to  jB.,  and  a  devise  to  A.  for  life,  and  if  he  die 
ithout  issue,  then  to  J3." 

Ir.  Broume,  in  reply  said,  if  the  testator  by  his  will  had 
le  a  certain  and  absolute  disposition  of  the  whole  fee,  the 


Wtld 

Lbwis. 
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Wtld       objection  that  the  grandchildren  would  by  this  oonstnic&o 
V.  |)e  excluded^  would  be  strong  against  us^  but  here  a  contin- 

gent  disposition  only,  is  made  of  the  inheritance  to  Johnj 
which  contingency  has  not  taken  effisct,  and  the  estate  de- 
scends as  was  intended  by  the  testator,  if  such  contingency 
should  not  happen,  so  that  no  exclusion  of  the  grandduldiea 
could  possibly  be. 
April  26, 1738.      LoRD  CHANCELLOR. — It  scems  clear  from  the  words  of 

the  will,  '^  as  to  all  my  worldly  estate,'^  which  introduce  tk 

disposing  part  of  the  will,  that  the  testator  intended  to  mab 

an  absolute  £sposition  of  his  whole  estate  by  his  will,  snl 

not  suSer  any  part  to  descend  as  undisposed  of,  in  caaeef 

any  contingency;  and  as  he  intended  a  disposition  of  tii 

whole  by  his  will,  the  objection  that  the  grandchildren  If 

this  construction  are  liable  to  be  excluded,  is  a  very  8tn)i| 

argument  for  construing  this  an  estate  tfdl,  and  the  incfidi* 

tion  to  avoid  this  absurdity  has  been  the  princ^al  reason  te 

construing  words  of  the  singular  number,  and  which 

properly  descriptive  of  particular  persons  only,  in  a 

tive  sense,  as  including  the  descendants  of  die  first 

and  was  the  governing  reason,  in  the  cases  of  IhMer 

♦  3  Danr.  Abr.  Trollop,  in  B.  R.,  and*  Shaw  and  fTeigh,  28th  of  April,  1 

Fortcwue'8       ^^  Dom.  Proc.  Eq.  Ca.  Ab,  185.  pi.  28.  ByfieliTs  case,  cited 

Reporu,  58.      Vent.  231.,  is  full  as  strong  as  the  present,  here  is  no 

Fitzirib.  7.   8    ^ncc  in  the  construction  of  the  devise  of  a  real  estate, 

BOTarf^B^  R*  *^^^^  *  provision,  that  if  devisee  dies,  not  having  a  son, 

54.  it  is  there,  or  if  the  devisee  has  not  a  son  as  here. 

In  Popham  v.  BamfieMj  an  express  estate  for  life  is 
mited  to  the  devisee,  which  has  always  had  a  great  influem 
in  the  construction  of  a  will,  when  the  question  has 
whether  tenant  for  life  or  in  tail. 
If  Elizabeth  Great  stress  has  been  laid  by  the  plaintiflTs  counsel  n 

daughter^  must  ^^  word  such,  as  if  it  restrained  the  word  issue  to  m 
be  understood    only  such  SOU  or  daughter,  and  that  the  precedent  words, 

havenoisBue;      jp/,      ,    ^,  ,  i         i  ..      .«  •  \^ 

and  the  words,  J^ltzaoetn  has  no  son  nor  daughter,    will  not  raise  an  esnn 

iTcMwuef       ^^^  ^y  in^plication ;  but  in  fFtlfTs  case,  6  Co.  16  b.  it  wd 

amount  to'the    rcsolvcd,  "  that  if  A.  deviseth  his  lands  to  JB.  and  his  chil- 

ba'd  said*  for      "  ^^^  ^^  issuc,  and  he  hath  not  any  issue  at  the  time  of  tto 

Tssul  °^  '"i^     "  devise,  that  the  same  is  an  estate  tail,  for  the  intent  of  the 

^'  "  devisor  is  manifest  and  certain,  that  his  children  or  issoe 

^^  should  take,  and  as  immediate  devisees  they  cannot  take, 

"  because  they  are  not  in  rerum  naturdy  and  by  way  d 

"  remainder  they  cannot  take,  for  that  was  not  his  intent 

"  for  the  gift  is  immediate ;  and,  therefore,  there  such  wordi 
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^'  shall  be  taken  as  words  of  limitation^  viz,  as  much  as  chil- 
<^  dren  or  issue  of  his  body."  And  I  am  of  opinion  here  the 
words  son  nor  daughter  must  be  taken  in  the  same  sense 
as  having  no  issue^  and  then  the  word  such  will  have  no 
weight,  but  will  amount  to  the  same  thing  as  if  he  had 
said,  for  want  of  issue^  and  the  words,  having  no  issue,  or 
dying  without  issue^  have  always  been  considered  in  the 
same  light,  both  in  law  and  equity. 

The  direction  for  the  payment  of  the  150L  within.a  year, 
is  a  very  proper  circumstance  in  general  to  be  made  use  of, 
to  induce  the  construction  contended  for  by  the  plaintiff^  and 
what  may  seem  to  imply  an  intent  in  the  testator,  that  the 
interest  of  J^ohn  Wyld  under  the  will  should,  if  at  all,  com- 
mence on  the  death  oT  Elizabeth,  but  if  the  preceding  words 
are  proper,  to  create  an  estate  tail,  the  legal  operation  of 
them  cannot  be  controuled  by  those  subsequent  provisions. 

The  bill  must  therefore  be  dismissed* 
The  Zford  Chancellor  to  his  note  of  this  case  has  added. 

the  following  memorandum: — 
I  am  of  opinion^  that  on  the  construction  of  this.  wiU,  the 

wife  took  an  estate  tail,  for  that  otherwise  the  testator's 

grandchildren  would  be  disinherited;  and  therefore  dismissed 

the  bill; 


Wyld 

V. 

Lewis. 
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GEORGE    PROWSE,    Admimstrator    of 
THOMAS  PROWSE 

and 
GEORGE  ABINGDON  and  WYNDHAM 
HARBIN,  Trustees  of  the  Real  Estate,' 
RUPERT  FLOYER,  and  ANN  tis  Wife,| 
and  CHARLES  ABINGDON    .    .    . 


Blaiiitiff 


Defendi 


4pril  28M,  1738, 

Where  a  te^-    Thowlas  Compton,  by  his  will  dated  13  August,  I7I 
utor  devises     vised  all  his  lands  to  John  Clement  and  John  Prowsi 

all  his  lands  to 

trostees  upon  trDst»  to  sell  a  certain  specified  part,  and  vith  the  money  aridag  from  th( 


be  paid  at  tweDty-one  or  marriaffe,  and  makes  his  titistees  executors ;  the  nephew  hari 
before  twenty-one,  and  unmarriedy  and  the  personal  estate,  and  the  money  arising  £ 
sale  of  the  esute  devised  to  be  sold,  being  insnfficient  for  the  payment  of  debts;  held, 
500/:  legacy  could  not  be  rused,  (2)  and  that  th^  Cgnrt  would  not  marshal,  the  ai 
throwing  the  debts  upon  the  real  estate,  for  the  purpose  of  paying  the  legacy  out  of  t 
■onal  estate, (3)  the  legatee  having  died  before  the  time  of  payment. 


(1 )  The  statement  of  this  case,  and 
the  arguments  of  counsel^  are  taken  from 
Lord  Hardzcicke^s  Note-book;  the 
judgment  from  a  manuscript  report, 
which  is  found  in  substance  to  agree 
"With  Mr.  Atkyns*8  report,  and  with  an- 
other manuscript  report  of  the  same 
case. 

(2)  There  is  a  difference  between 
legacies  charged  upon  land,  and  those 
payable  out  of  personal  estate;  with 
regard  to  the  latter,  the  Court  of  Chan- 
cery adopts  the  rules  of  the  civil  law,  in 
conformity  with  the  Ecclesiastical  Court. 
Thus,  where  there  is  a  present  gift  of  a 
legacy  out  of  personal  estate,  to  be  paid 
at  a  future  time,  the  legacy  vests  im- 
mediately, Cloherry^s  case,  2  Vent.  342. 
Duke  of  Chandos  v.  Lord  Talbot^  2  P. 
Wms.  613,  and  the  cases  cited  by  Mr. 
Cox  in  note  1  to  that  case.  Crickett  v. 
Dolby y  3  Ves.  13.  So  where  interest 
is  given  before  the  time  of  payment, 
Fonereau  v.  Fonereauy  3  Atk.  645. 
Hoath  T.  Iloath^  2  Bro.  Ch.  Ca.  4. 


Walcott  v.  Rnll  and  Othertj  2  B 
Ca.  305.  Hanson  v.  Graham^ 
249. 

But  it  seems  that  these  rules 
civil  law  are  not  applicable 
construction  of  deeds  or  artic 
trusts,  though  relating  to  a  p 
fund,  but  only  to  those  cases  wh 
legatee  could  compel  payment 
legacy  in  the  Ecclesiatical  Court,  i 
case,  p.  317.  Hubert  v.  Parsons^ 
262.  Lord  Teynham  v.  Webb^ 
207.  Jennings  v.  Looks,  2  P 
276,  and  see  Van  v.  Clarke,  2  At 
Nor  are  they  applicable  to  ii 
arising  out  of  land,  for  if  a  sum  of 
be  charged  upon  land,  payabl 
future  time,  and  the  party  dies 
the  time  of  payment,  the  charg< 
into  the  land.  Nor  is  there  a 
ference  whether  the  charge  is  i 
by  deed  or  will,  or  whether  inten 
a  portion  for  a  child,  or  as  a  legai 
stranger,  per  Lord  Hardwieke 
case;  or  whether  interest  is  or 
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rd  for  ever,  in  trusty  that  they  should  with  all  con-      Pbowse 
peed  sell  the  lands  in  Mendford  and  Pinard,  and  v. 

money  arising  from  such  sale  pay  his  debts  as  far  -A-bikgdon. 
le  would  extend,  and  as  to  the  residue  of  his  lands, 
should  receive  the  rents  and  profits  thereof  and 
md  by  granting  leases  for  three  lives,  or  ninety- 
's, determinable  upon  three  lives,  to  pay  and  dis- 
[  his  debts  and  legacies,  and  subject  thereto,  that 
Id  stand  seised  thereof,  in  trust  for  his  sister  Isa- 
;  wife  of  Charles  Abingdon^  for  life,  and  to  the 
3  of  her  body,  remainder  over  in  fee ;  and  by  the 


whether  the  land  be  the  pri- 
ixiliary  fund;  or  whether  the 
m  whose  estate  the  charge  is 
teres  naius  or  hceres  foetus^ 
rown,  2  Ch.  Ca.  165.  Lady 
MdPaulet^  1  Vem.  204  and 
hY. Smith, 'lYem.Qi.  Yates 
lace,  2  Vern.  416.  Carter 
,  Pre.  Ch.  267.  Toumaj/  v. 
Pre.  Ch.  290.  Stapleton  v. 
Pre.  Ch.  318.    Jennings  v. 

P.  Wms.  276.  Bateman 
y  9  Mod.  106  Duke  of 
r.  Talbot,  2  P.  Wms.  601. 
.  Raynes,  3  P.  Wms.  134. 
.  Powell,  Cas.  Temp.  Talb. 
V.  Terry,  Boycott  v.  Cotton, 
amey'General  t.  Mflner,  3 
Gazoler  v.  Sianderzoicke, 

Bro.  C.  C.  106.  Pearce 
,  3  Ves.  135 ;  or  whether  it 

upon  land  directed  to  be 

with  personal  estate,  Har» 
7aylor,  2  Cox's  Cases,  247. 
ore,  2  Vern.  508,  is  stated  by 
ixsicke  to  b«  overturned,  and 
I  determined  the  point  there 
,  and,  Jackson  v.  Farrand, 
M,  to  be  an  anomalous  case, 
tt  V.  Cotton,  post];  unless 
of  payment  has  been  post- 
the  convenience  of  the  estate, 
d  Hardwicke  in  Lowther  v. 

Atk.  133.  Butler  v.  Dun-^ 
,  Wms.  457.  PitfieltTs  case, 
.513.  King  ▼.  Withers,  Ca. 
lb.  117.  Shermans  v.  Col* 
k.  319.  Hutchins  v.  Foy, 
ep.  716.  Hodgson  v.  RatO' 
.  44.     Godwin  v.  Munday,  1 

190.    Dawson  v.  KiUet,  1 


Bro.  C.  C.  119 ;  or  unless  the  testator 
has  expressed  an  intention  that  the  le- 
gacies should  vest  before  the  time  of 
payment,  Watkins  v.  Cheeky  2  J.  &  P. 
199. 

Where  portions  are  given  out  of  land, 
and  no  time  appointed  for  the  payment, ' 
the  right  to  the  portion  vests  imme- 
diately. Lord  Rivers  v.  Lord  Derby, 
2  Vem.  72.  Cowper  v.  Scott,  3  P. 
Wms.  119.  Wilson  v.  Spencer,  ib.  172. 
But  there  are  exceptions  to  this  rule  in 
respect  of  portions ;  as  where  a  child 
dying  at  five  years  old,  the  Court  de- 
creed it  not  to  be  raised,  because  the 
child  died  so  young,  that  the  end  for 
which  it  was  given  ceased,  per  Lord 
Hardwicke,  in  Lowther  v.  Condon^ 
2  Atk.  133. ;  and  see  Bruen  v.  Bruen, 

2  Vem.  439.  Warr  v.  Warr,  Pre.  Ch. 
213.  Lord  Hinchinbroke  v.  Sey^ 
mour,  1  Bro.  C.  C.  395 ;  and  if  a  set- 
tlement be  ambiguously  expressed,  the 
Court  leans  strongly  towards  the  con- 
straction  which  gives  a  vested  interest 
to  a  child,  when  that  child  stands  in 
need  of  a  provision  ;  usually  as  to  sons 
at  the  age  of  twenty-one ;  and  as  to 
daughters  at  that  age  or  marriage,  per 
Sir  Wm.  Grant,  How  grave  v.  Cartier, 

3  V.  &  B.  86.  Emperor  v.  Rolfe,  1 
Ves.  209.  Cholmondeley  v.  Meyrick, 
1  Eden.  77.  Willis  v.  Willis,  3  Ves. 
51.  Hope  V.  Lord  Clifden,  6  Ves.  499. 
Schench  v»  Legh,  9  Ves.  300.  King 
V.  Hake,  ib.  438.  Hallifax  ▼.  Wilson, 
16  Ves.  168.  Walker  v.  Main,  1  J. 
&  W.  1. 

(3)  So  Pearce  v.  Loman,  3  Ves. 
135.  Reynish  v.  MarHn,  3  Atk.  330, 
cotUra. 
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Prows  E 

V. 


same  will  he  gave  to  his  god-  daughter^  jinn  Prcwu^  SOU. 
and  to  his  godson^  Thomas  Prowse,  500/.^  to  be  paid  to  them 
respectively  at  twenty-one  or  marriage,  which  should  first 
happen ;  he  also  gave  several  other  pecuniary  legacies,  aad 
the  rest  of  his  goods  and  chattels  to  his  trustees^  whom  he 
appointed  his  executors. 

Thonuis  Prowse,  the  legatee,  died  under  the  age  of  twen^- 
one,  and  unmarried.  The  testator's  personal  estate  amounted 
only  to  680£,  and  the  money  produced  by  the  sale  of  die 
estates  at  Mend/ord  and  Pinard  were  not  sufficient  to  p^ 
bis  debts. 

The  bill  was  filed  by  the  personal  representative  of  TAmmi 
Prowscy  for  payment  of  the  legacy :  and  the  principal  quei- 
tion  was,  whether  that  legacy  had  been  vested  in  Tbmm 
Prowse^  or  had  lapsed  by  his  deathunder  the  i^  of  twen^f- 
one  and  unmarried. 

Mr.  ChutCy  Mr.  Fazakerleyy  and  Mr.  Murray,  for  ik 
plaintiff. 

By  the  provisions  of  the  testator's  will,  the  fund  whidii 

made  applicable  to  the  payment  of  the  legacy  is  become  pe^ 

sonal  estate  ;  for  the  testator  has  devised  certain  lands  fir 

the  payment  of  debts  and  legacies,  and  hasm^de  the  trostea 

his  executors,  and  thereby  has  converted  the  land  into  pe^ 

sonal  estate,  a  devise  to  executors  to  sell,  held  l^ai  assel^ 

1  Lev.  224.    Dyer  264  b.  n.  41.    If  the  trustees  bad  stiidljr 

followed  the  directions  of  the  will,  and  had  entered  and  i^ 

ceived  the  rents  and  profits  to  an  amount  sufficient  for  the 

payment  of  this  legacy,  before  the  death  of  the  legatee,  thit 

money  could  never  have  reverted  back  to  the  owner  of  the 

inheritance.   The  fund  out  of  which  this  legacy  was  payahh^ 

was  a  personal  fund,  and  the  contingency  of  dying  before  tie 

age  of  twenty-one,  or  marriage,  being  attached  to  the  tiat 

of  payment,  and  not  to  the  bequest  itself;  the  legacy  hi 

not  lapsed  by  the  event  which  has  happened.    This  is  a* 

the  case  of  a  legatee  dying  before  the  time  for  paymait  i 

his  legacy,  and  an  heir  at  law,  but  this  is  a  case  betweesi 

legatee  and  devisee :    for  in  the  present  case,  both  paitioi 

stand  in  the  same  degree  of  equity,  and  their  claims  must  he 

decided  according  to  the  testator's  intention,  which  in  Cor* 

ter  V.  Bletsoe,  2  Vern.  67-,  was  considered  to  be  the  ri^ 

nde.     If  this  legacy  is  not  payable,  for  whose  benefit  btti^ 

lapsed ;  the  devise  to  the  trustees  is,  until  all  the  debts  vd 

legacies  are  paid.    The  limitation  over  is  not  to  take  pbce 

until  all  the  debts  and  legacies  are  paid.    The  trustees  took 
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IT. 

Abimcdon. 


I  estate  quousque,  with  a  power  of  making  leases^  &c.  The  Puo ws£ 
gacy  is  not  charged  solely  upon  the  real  estate^  but  the 
vsonal  estate  is  primarily  liable.  The  testator  intended 
r  charging  his  lands^  to  give  an  additional  security  for  the 
lyment  of  the  legacy.  The  case  of  Jackson  v.  Ferrand, 
i^em.  424.,  is  a  strong  authority  for  the  plaintiff.  Con- 
lering  this  as  a  mere  personal  legacy,  the  plaintiff  is  clearly 
titled,  and  as  the  testator's  personal  estate  was  sufficient 
r  the  payment  of  this  legacy,  the  Court,  if  against  the 
sintiff  upon  the  other  grounds,  will  order  thie  assets  to  be 
arshalled,  that  so  much  of  the  personal  estate  as  may  be 
Mxssary,  may  be  Idt  applicable  to  the  payment  of  this 
gacy. 

Mr.  Attorney^  General^  Mr.  Browne,  and  Mr.  Ftoyer,  for 
le  defendant. 

The  Master  of  the  Bolls  held  upon  a  former  bill,  that  this 
eis  a  trust  estate  throughout.  The  representatives  of  the 
rraonal  estate  are  not  made  defendants,  so  this  is  a  demand 
erely  out  of  the  real  estate. 

We  admit,  that  if  this  legacy  has  been  charged  solely  upon 
c  personal  estate,  it  would  have  been  payable,  this  Court 
conformity  to  the  doctrine  of  the  Ecclesiastical  courts,  not 
nsidering  such  legacies  as  lapsed  by  the  death  of  the  le- 
Ktee  before  the  day  of  payment ;  but  that  rule  has  never 
tea  applied  to  legacies  charged  on  land,  nor  is  there  any 
Knrence  whether  the  question  arises  between  a  legatee  and 
devisee,  or  a  legatee  and  an  heir,  or  whether  the  legacy  is 
MTged  on  a  mixed  fund  of  real  and  personal  estate,  or  upon 
Dd  only.  The  only  case  relied  upon  by  the  plaintiff  is 
^ekson  v.  Ferrand;  but  it  appears  from  the  report  of  that 
■e  in  Prec.  in  Ch.  109.,  that  the  ground  of  the  decision 
■B,  that  a  marriage  had  taken  place,  which  is  not  so  in  the 
itsent  case.  The  question  in  the  Duke  of  Chandos  v.  Tb/- 
i^,  2  P.  Wms.  601.,  was  of  a  legacy  charged  upon  both  real 
ad  personal  estate.  So  also  in  Jennings  v.  Looks,  2P.Wms. 
|6.,  and  in  Yates  v.  Phettiplace,  2  Vem.  416.,  Carter  v. 
Ifelsoe,  2  Vern.  617-,  and  Smith  v.  Smith,  2  Vem.  92.,  were 
lio  cited.  The  question  as  to  marshalling  the  assets  can- 
Mi  arise,  for  the  personal  representatives  are  not  before  the 
BcMrt. 

*  Lord  Chancellor. — ^There  is  not  the  least  ground  for  April  28, 1738 
iMnderiog  the  rents  and  profits  of  the  lands  already  re- 
■wved  by  the  trustees,  or  the  monies  arising  from  the  leases 
the  testator  has  directed  them  to  make,  as  personal 
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P^owss     assets.    That  would  be  to  overtora  the  constant  doctrine  oi 
V.  this  Courts  for  where  there  is  a  general  devise  in  fee  to  exe- 

Abingdon.  cutors  to  sell,  it  has  never  yet  been  determined  that  such  a 
interest  should  be  taken  to  be  personal  assets*  Was  it  em 
known  that  a  l^atee  claiming  a  legacy  upon  such  a  devise 
could  go  into  the  Ecclesiastical  Court  and  compel  the  c» 
cutors  or  trustees  to  account  for  the  rents  and  profits.  Ttt 
is  not  a  bare  power  only  to  the  trustees  to  sell^  but  a  gennl 
and  express  devise  to  them  and  their  heirs^  whereby  the  fm 
tator  hath  given  to  them  the  whole  interest  in  the  etWi  | 
the  dbpodtions  which  be  has  afterwards  made^  are  but  di 
clarations  oi  the  trusts. 

As  to  the  principal  question,  I  confess  that  I  have  ahnfi 
had  some  doubt  about  the  general  rule  which  has  been  Ul 
down,  that  where  a  legacy  is  charged  both  upon  the  real  al 
personal  estate,  it  shall  by  the  party's  death  before  the  tim 
of  payment,  be  looked  upon  fis  extinct  with  regard  to  ttl 
real  estate,  though  it  would  not  had  it  been  a  chaige  uponliil 
personal  estate  only,  because  it  seems  to  me  that  the 
for  the  payment  of  the  legacy,  which  is  the  real 
should  be  as  extensive  as  the  principal  fund ;  but 
standing  this  doubt  of  mine,  the  point  has  been  determiBil 
in  so  many  instances,  that  I  am  bound  by  the 
particularly  by  that  of  Poulet  v.  Pouleiy  1  Vem.  204^' 
Nor  is  there  any  difference  whether  the  charge  was 
by  deed  or  by  will,  or  whether  intended  as  a  portion  fori 
child,  or  as  a  legacy  to  a  stranger,  as  appears  from  the  ctf 
of  the  Duke  of  Chandos  v.  Talbot,  2  P.  Wms.  601,  610^  m 
Jennings  v.  Looksy  in  the  latter  of  which  I  was  coonsd.  ] 
It  has  been  said,  that  this  is  a  case  in  which  the  aM| 
ought  to  be  marshalled,  for  the  purpose  of  throwing  ti 
debts  upon  the  real  estate,  and  leaving  the  personal  cstti 
open  for  the  payment  of  the  l^acy,  but  if  the  executoi 
were  now  before  the  Court,  or  if  the  bill  were  to  be  retains 
for  the  purpose  of  makii^  them  parties,  I  do  not  think  dtf 
the  present  case  could  be  brought  within  the  rule  for  ntt 
shalling  assets,  which  applies  only  where  it  was  oiiginaB 
proper  to  be  done,  as  where  different  demands  were  from  tl 
first  chargeable  upon  different  funds,  and  not  where  M 
demands  having  originally  had  the  same  security,  one  < 
them  has  by  a  subsequent  accident,  siK;h  as  the  death  of 
legatee  under  twenty-one,  become  chargeable  upon  oi 
fund  only. 
The  case  of  Jackson  v.  Ferrand,  was  decided  upon  tl 
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of  the  child  having  been  actually  married  before  her 
nd  from  thence  it  may  be  inferred,  that  had  she  died 
wenty-one  and  unmarried,  the  legacy  would  have 
asidered  as  gone.  The  case  of  the  Duke  of  Chandos 
7tj  is  a  very  strong  authority,  because  Lord  Kin^y 
de  that  decree,  was  for  a  considerable  time  inclined 
ther  side ;  but  was  at  last  overpowered  by  the  de- 
f  Yates  V.  Pheitiplacey  2  Vem.  416.,  and  Smith  v. 
2  Vem.  92.  It  has  been  ssdd,  that  the  reason  of  this 
;e  between  legacies  charged  upon  land,  and  those 
only  out  of  personal  estate,  is  founded  upon  the 
y  with  which  the  interests  of  heirs  are  supposed  to 
dered  by  the  Court;  but  I  take  the  real  ground  of 
jiction  to  consist  in  this,  that  in  the  administration 
mal  assets,  this  Court  has  adopted  *the  rules  of  the 
V,  by  which  the  Ecclesiastical  Court  are  governed^ 
t,  by  that  law,  a  legacy  is  not  lost  by  the  death  of  the 
before  the  day  of  payment ;  but  that  with  respect  to 
ing  which  concerns  real  estates  or  interests  out  of 
his  Court  follows  the  rules  of  the  common  law,  and 
common  law,  if  one  promises  to  pay  another  a  sum 
y  when  he  shall  attain  the  age  of  twenty-one  years, 
m  can  be  maintained  before  that  time,  and  if  the 
es  before  the  age  of  twenty-one  years,  the  money  is 
ever. 
iUl  was  dismissed.  (I) 


Prowse 

o. 
Abingdon. 


T.  Atkyns  states  that  the  part 
ove  judgment  which  relates  to 
tlon,  whether  the  prodace  of 
I  decreed  to  be  sold  for  the  pay- 
debts  was  to  be  considered  as 


personal  assets,  was  interposed  between 
the  arguments  for  the  plaintiiT  and  those 
for  the  defendant ;  bat  that  circumstance 
does  not  appear  from  either  of  the  ma- 
nuscript cases. 
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JONATHAN  IVIE,  an  Infant,  by  GEORGE>  pi^intiff  (1) 

ROOKE,  his  next  Friend S 

and 

JOHN  IVIE,    BELFIELD,    STRANGE,  >  Oefendante 
BUCK,  and  GEORGE  IVIE,  .    .    .    .  S 


lAtk.429. 

^,  by  bis  will 
devises  to  his 
eldest  son 
Jonathan,  a 
real  estate  for 
life,  remainder 
to  his  sons  in 
tail-male,  re- 
mainder to  the 
testator's  sc« 
cond  son  John 
for  life,  re- 


Matf  ^ndj  1738. 

Jonathan  Ivib,  the  plaintiff's  grandfather,  by  will, 
the  7th  of  March,  1717,  devised  to  his  eldest  son,  Janatl 
Ivie,  his  manor  of  JSear/ordj  with  the  advowson  thereto 
longing  for  life,  remainder  to  his  sons  in  tail-male,  remainc 
to  the  testator's  son,  John  Ivie  for  life,  without  im] 
ment  of  waste,  remainder  to  his  sons  in  tail-male, 
to  the  plaintiff's  father,  George  Ivie,  for  life,  remainder 
his  sons  in  tail-male,  remainder  over ;  and  also  gave  to 
mainde'r  to  his  defendants  Strange,  Buck,  and  Belfield,  two  long  annuit 
mSc*  remain-    ^^  \00L  each,  in  trust  as  to  one  for  the  plaintiff's  father 

twr 'rfith'r       ^^^'  ^"^  ^^^^  ^  ^^^  plaintiff  for  life,  reminder  to  the  if 
Gforge  Ivie  for   male  of  his  body,  with  divers  remainders  over.    And  tf 

lo  his'^wM^in*'  ^^^  ^^^^'•'  ''^  ^^"st  for  his  son  Robert  for  life ;  and  in 
tail-male,  re-     of  issue-male,  remainder  to  the  ssdd  John  Ivie  for  lif^ 

mainder  OTer. 

And  also  ^vrt  to  three  trustees,  two  long  annnities  of  100/.  each.  In  tmat  u  to  onelBrl 
plaintiff's  father  for  life,  and  then  for  the  plaintiff  for  life,  remainder  to  the  iamie-male  of  j 
body,  remainder  over ;  and  as  to  the  other,  in  trust  for  testator's  son  Robert  for  llfB»  i 
default  of  issue-male,  remainder  to  John  Ivie  for  life,  remainder  to  his  itsoe-male  in  tsll- 
remainder  to  George  for  life,  remainder  to  plaintiff  for  life,  with  divers  remainders  orer; 
appointed  John  his  executor,  who  possessed  himself  of  the  title-deeds  of  the  real  ettate*  aadi 
tallies  belonging  to  the  annuities. 

Jonathan  Ivie  is  dead  without  issue,  Robert  likewise  without  issue-male»  and  tlie  ioa< 
/m>,  bom  after  testator's  death,  is  since  dead,  and  his  father  has  adminittened. 

In  1720,  John  joined  with  Oeorge,  in  a  sale  of  the  annuity  devised  to  Oeorge  tot  3,850/.,  i 
the  purchase-money  was  paid  to  Oeorge, 

The  plaintiff,  the  son  of  Oeorge,  brings  his  bill  to  have  the  deed  and  writiogs  relada|to4 
real  estate  deposited  in  Court ;  and  as  to  the  annuity  devised  to  John  and  to  the  plsntf  i 
remainder,  to  have  security  given  for  the  payment  of  it,  when  his  Interest  therrin  laoald  tri 
effect  in  possession. 

And  as  to  the  other  annuity,  to  have  a  satisfaction  agfunst  John,  for  the  breach  of  tmiti 
concurring  in  the  sale  thereof  to  the  plaintiff's  prejudice,  and  for  an  equivalent  upon  the 
of  his  father,  Oeorge  Ivie, 


(I)  The  whole  of  this  case  has  been     and  no  other  report  of  it  having  Iwi^ 
taken  from   Atkyns,  the  Lord  Qhan-     found. 
ceHor*s  note  of  it  being  very   short, 
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under  to  his  issue-male  in  tail-male^  remainder  to  the  said         Itie 
xjTge  Ivie  for  life,  remainder  to  the  plaintiflF  for  life,  re-  ^• 

inder  to  the  plaintiff's  issue-male,  with  divers  remainders         ^^^^ 
rr ;  and  appointed  John  Ivie  his  executor,  who  possessed 

personal  estate,  together  with  the  title  deeds  to  the  real, 
I  the  tallies  and  orders  belonging  to  the  annuities )  aiid  in 
10,  without  the  consent  of  the  trustees,  subscribed  them 
into  the  stock  of  the  South  Sea  Company. 
\oh€Tt  Ivie,  after  the  death  of  the  testator,  died  without 
e-male ;  Joiwthan  Ivie,  the  testator's  eldest  son,  died 
2ral  years  since  without  issue,  and  John  Ivie  had  a  son, 
>  died  since  the  testator,  and  the  father  has  administered 
lim,  and  is  now  without  any  children.    In  the  year  1720, 

trustees  declining  to  accept  the  trust,  John  joins  with 
brother  George,  in  the  absolute  sale  of  the  annuity  de- 
tl  to  George  for  3,250/.,  and  all  the  purchase-money  is 
irdingly  paid  to  George. 

he  plaintiff  insists,  that  by  the  death  of  Robert,  without 
e-male,  he  is  entitled  to  have  the  lands  settled  ac- 
ting to  the  will,  and  the  produce  of  the  long  annuities ; 

therefore  the  bill  is  brought  for  an  execution  of  the 
ts  in  the  will  of  Jonathan  Ivie  his  grandfather,  and  that 
deeds  and  writings  relating  to  the  real  estate,  may  be  de- 
ted  in  Court,  for  the  mutual  benefit  of  all  parties  entitled 
eto,  and  against  his  father  and  his  uncle  John.  As  to  the 
Dity  devised  to  John  and  to  plaintiff  in  remainder,  to  have 
irity  given  for  the  pajrment  of  this  annuity  to  him,  when 
interest  therein  should  take  effect  in  possession,  and  as 
le  other  annuity,  to  have  a  satisfaction  against  John  for 
breach  of  trust  in  concurring  in  this  sale  to  the  prejudice 
lie  plaintiil^  and  that  an  equivalent  might  be  provided  for 

to  have  the  benefit  of  it,  upon  the  death  of  his  father, 
n  the  annuity  would  have  come  to  him,  if  no  such  sale 
been  made  thereof. 

ORD  Chancellor  was  clearly  of  opinion,  that  as  to  the  ^dChancettor 
lity  devised  to  Sober t,  and  afterwards  to  t/oAn  for  life,  theanamtyde- 

that  there  being  words  of   limitation  annexed,  such  ""^^fj^^^^ll 

b  for  life,  &c.,  that  there  being  words  of  limitation  annexed,  such  as  would  create  an 
-tail  in  the  case  of  a  real  estate  upon  the  birth  of  the  son  of  John,  the  whole  interest  in 
■der  rested  in  snch  son ;  and  that  John,  as  administrator  to  his  son,  is  absolutely  entitled 

and  as  to  this  demand,  dismissed  the  bill. 

ererer  a  trustee  has  been  corruptly  gfuilty  of  a  breach  of  trust,  the  Court  will  compel 
trustee  to  make  satisfaction  to  the  utmost ;   but  as  to  the  annuity  sold  by  John,  as  it 

the  instance  of  Oeorge,  and  the  money  received  by  Gwrge,  he  would  not  charge  John 
be  price  the  annuity  was  sold  at,  but  decreed  that  George  and  John^  or  one  of  them,  do, 
ir  or  one  of  their  own  charges,  purchase  an  exchequer  annuity  of  100/.  a-year,  for  ninety- 
«ars,  and  assign  the  same  to  trustees,  to  be  approved  of  by  the  Master,  and  the  trusts 
f  declared  according  to  the  limitations  in  the  will. 


sao 
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as  would  create  an  estate-tail  in  the  case  of  a  real  €i- 
tate,  upon  the  birth  of  the  son  of  John,  the  whole  b* 
terest  in  remainder^  after  the  death  of  John,  vested  in  seek 
son,  and  that  the  defendant  John  Ivie,  is  absolutely  entitU 
to  that  annuity  as  administrator  to  his  son,  and  fibmt 
fore,  as  to  this  demand,  he  ordered  the  bill  should  stari 
dismissed.  (1) 

As  to  the  other  demand,  he  sud,  when  a  trustee  had,  h 
corrupt  or  unfair  manner,  been  guilty  of  a  breach  (rf 
the  Court  will  sometimes  compel  such  trustee  to  make  a 
tisfaction  to  the  utmost ;   yet,  as  John  was  induced  in 
case  to  come  into  a  sale  of  this  annuity  at  the  pressing 
stance  and  request  of  his  brother,  in  order  to  raise 
and  the  money  was  in  fact  received  by  George,  he  woold 
charge  the  defendant  John  with  the  price  of  the  annuity, 
it  then  sold,  but  decreed  that  George  Ivie  and  John  Mtf 
one  of  them,  do,  at  their  or  one  of  their  own  charges, 
chase  an  exchequer  annuity  of  100/.  a-year  for  nin* 
years  of  the  like  nature  and  value  of  the  exchequer 
which  was  sold,  and  assign  the  same  to  trustees  to  be 
proved  of  by  the  master,  and  that  the  trusts  thereof  be 
according  to  the  limitations  in  the  will ;  and  further 
that  it  appearing  by  proofs  in  the  cause,  the  said 
was  so  sold  at  the  request  of  the  defendant  George  hk, 
tenant  for  life  thereof,  and  that  the  purchase  money 
his  own  use,  the  defendant,  John  Ivie,  ought  to  be  i 
fied  by  George  from  the  expence  he  may  be  put  to  by 
obliged  to  purchase  such  annuity,  and  that  in  case 
shall  purchase  such  annuity,  and  assign  the  same  to 
trustees,  or  shall  be  at  any  expence  in  the  purdiase 
he  riiall  be  at  liberty  to  prosecute  this  decree  against 
Ivie  in  the  plaintiff's  name,  to  compel  George  to 
such  annuity,  and  assign  the  same  as  aforesaid,  in 
oblige  George  to  reimburse  John  the  principal  money, 
shall  have  been  so  laid  out  by  him,  in  and  about  tiw 
chase  of  such  exchequer  annuity,  and  the  interest 
and  all  such  expences  as  he  shall  have  been  put  to  as 
said ;  and  that  till  George  shall  have  so  done,  such 


(1)  So  Scale  v.  Seale,  1  P.  Wms. 
290.  Butterjield  v.  Butterjield,  1  Ves. 
134—154.  Straiton  v.  Payne,  3  Bro. 
Pari.  Ca.  U7.  Earl  of  Chatham  v. 
Tothill,  6  Bro.  P.  C.  450. ;  and  see  1 
Madd.  Rep.  488.    Glover  v.  Strothoff, 


3  Bro.  C.  C.  34.    ChanMeti  v. 
3  Ves.  00. ;  more  foUj  reported  is 
Yes.  479.    Barlow  ▼•  SmUer^l  T 
479.     Elton  v.  EasoHj   10  Vet. 
Donn  V.  Penn^,  1  Mer»  90*  Bt 
y.  Bagot,  ib.  271. 


CASES  IN  CHANCERY.  3^1 

A  of  the  anHiuky  which  shall  be  so  purchased  by  Itie 

I  shall  accrue  durmg  the  life  of  George  Ivie,  be  paid  v. 
towards  such  indemnity^  and  directed  the  defendants  ^'^* 
ind  John  to  pay  the  plaintiff  hia  costs  as  to  this^  part 

luse. 

that  part  of  the  bill  which  prayed  the  deeds  and  His  LordsWp 

of  the  real  estate^  which  were  in  the  hands  of  John  rect  the  deeds 

nt  for  life,  might,  for  the  better  security  of  the  Jl^^'^e^i^Sed 

in  whom  the  inheritance  was  lodged,  be  taken  in  court,  be- 

is   hands  and   deposited  in  Court;    his   Lordship  pui^tiff^s 

;hi8  to  be  the  common  practice  in  the  case  of  a  interest  in 

,  .    ,  ,  ,      ,  the  real  estates 

3r->man,  whose  interest  was  expectant  on  a  mere  was  too  remote 

for  life ;  (2)  but  as  there  was  a  contingent  limita-  Jl^JJusncvcr 

II  the  sons  of  John,  and  after  that  an  estate  for  done  but  in  the 
feorgey  the  plaintiff's  father,  he  thought  the  plain-  mafnderman 
erest  too  remote  to  warrant  such  a  proceeding ;  and  whose  interest 
such  limitations  are  extremely  frequent,  if  such  a  a  mere  tenancy 
should  be  suffered  to  prevail,  the  title-deeds  of  half  ^^^  ^*^®' 

tes  in  the  kingdom  might  be  brought  into  Court ; 
in  the  present  case,  the  first  tenant  for  life  is  not 
at  law;  but  takes  by  the  will  as  well  as  the  remain- 
y  so  that  there  is  no  danger  of  destroying  the  deeds, 
might  be  in  case  he  was  heir,  in  order  to  better 
e,  and  as  there  is  no  precedent  for  any  thing  of 
1,  he  declared  he  would  not  make  one ;  and  there- 
seems  formerly  to  have  been    rule  appears  to  be  that  the  title-deeds 
ion  relief  granted  to  a  remain-    shoald  remaio  with  the  tenant  for  life, 
>r  reversioner  against  the  te-     IX  per  Lord  Redesdaicj  in  Bowles  v. 
ife  to  have  the  deeds  relating    Stewart^  1  Sch»  &  Lef.  223.  And  in 
ate  deposited  in  Coart  for  safe     Knott  v.  Wise^  a  manuscript  case  cited 
D,    per  Lord    Httrdwickej     in  Buncombe  v.  Mayer^   8  Ves,  32Si, 
v.  Stonehouse^    2  Yes.  619.  .  hordThurlow  is  reported  to  have  said, 
r.   Reeves,  9  Mod.  13^     Joy    ''  That  the  remaiader-man  had  not  any 
Eq.  Abr.  284.  pL  4^   Thowgh    actios  at  law  or  any  eqsity  to  take  the 
if  could  not  be  given  in  favour    deeds  out  of  the  hands  of  the  tenant 
ho  was  tenant  in  tail  in  renai»-    for  life^"  Buncombe  v.  Mayer,  8  Yes. 
st  his  father  who  was  tenant  for    3^.    So  liord   Thurlow  said,  primA 
g  different  from  the  case  of  a   facie  the  deeds  are  properly  in  the  cus- 
Lord  Lempster  v.  Lord  Pom»    tody  of  the  tenant  for  life,  Ford  v. 
[)L  164.    Pyncent  v.  Pynceni,    Peering,  1  Ves.  jun.  70.,  and  see  Webb 
^1.;  otherwise  where  there  was     v.  Lord  Lymington,,  1  Eden's  Rep.  8. 
that  the  father  was  destroy-    Strode  v.  Blackbume,  3  Yes.  225.   But 
^eds,  D.  per  I^ord  Hardwicke,    upon  the  con  firmation  of  a  widow's  joint- 
here  the  deeds  might  be  aaxil-    ure  the  Coort  will  order  the  deeds  to 
n  action  at  law  or  relief  in     be  delivered  up,  Lord  Portsmouth  v. 
r  where  discovery  was  sought    Lord  Effingham  ;    Petre  v.  Petre,  3 
'  parposes,  D.  per  Lord /ferret     Atk.  511.     Senhouse  v.  Earl,  2  Yetb' 
mbl.  Rep.  155.    But  now  the    450.     Leech  v.  Troliope,  ib.  6&^ 
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fore,  .as  to  so  much  of  the  plaintiff's  bill  as  seeks  to  haye 
the  title  deeds  deposited  in  this  Court,  his  Lordship  or- 
dered the  bill  to  stand  dismissed.  (3) 


(3)  Reg,  Lib.  A.  1737.  fol.  794. 


BLATCH  and  AGNIS,  in  Behalf  of  Chem- 
selves,  and  all  other  Creditors  of  FRAN-] 
CIS  ELLIOT,  deceased  .    •    .    •    . 

and 
WILDER  and  Others 


Plaintiib;  (1) 


Defendanti. 


May^rdj  1738. 

Francis  Elliot  being  indebted  to  the  plaintiflfs  by  bonJ 
and  note,  and  to  several  other  persons,  and  being  seized  ii 
fee  in  divers  lands,  part  freehold  and  part  copyhold,  ui 
of  a  considerable  personal  estate,  having  duly  surrendevrf 
the  copyhold,  made  his  will,  and  thereby  devised  all  his  ifd 
and  personal  estate,  whether  freehold  or  copyhold,  to  b 
sold  for  payment  of  his  debts,  and  appointed  die  defendarii 
Wilder  and  ^gnis,  executors.  Wilder  alone  proved  the  iril^ 
and  took  upon  him  the  execution  thereof,  and  the  penooil 
estate  not  being  sufficient  to  pay  his  debts,  the  plaintift 

bond  and  note   bring  their  bill  to  be  paid  their  respective  demands  outof  Al' 

?r*^i*^?»^i.      testator's  real  estate. 

the  testator 

to  be  paid  tbeir  demands  out  of  the  real  estate.  The  question,  whether  the  ezeeatorj 
sell  the  same,  as  the  testator  had  given  it  g^erallyto  be  sold,  without  directum  who i* ' 
fell.  * 

The  defendants  admit  the  will ;  but  Wilder  the 
submits  to  the  Court,  whether  he  can  safely  proceed  tiii 
sale  of  the  estate,  in  regard  the  testator  had  only  gives! 
to  be  sold  generally,  without  directing  who  should  sdl  A^j 
same. 


1  Atk. 420. 

A  testator  de- 
vises all  his 
real  and  per- 
sonal estate 
to  be  sold 
for  payment 
of  bis  debts, 
and  appoints 
the  defend- 
ant executor; 
the  personal 
estate  not 
being  suffi- 
cient, a  bill 


(1)  This  case  is  taken  from  Atkyns. 
It  appears  in  Lord  Hardwicke^s  Note- 
book ;  bat  there  is  only  the  following 
note  of  his  judgment :  ^^  Decree  for  an 
accoant  and  sde  of  the  real  estate*" 


No  point  appears  to  have  been  ^^^ 
the  cause,  whether  the  real 
vised  by  the  will  was  to  be 
as  legal  or  equitable  assets. 
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^azakerley  insisted,  the  executor  ought  to  sell,  and      Blatch 

purpose  cited  2. Jo.  25.    2  Leon.  220.  v. 

CuANCBLLOR. — I  am  of  opinion,  that  money  aris-      Wilder. 

I  the  sale  of  lands  devised  to  an  executor  for  that  The  money 

,  or  which  the  executor  is  empowered  to  sell,  are  the  sale'"*"* 

»ets  in  his  hands,  and  administrable  as  such,  (2)  and  ^^  legiu  as- 
sets in  the 
hands  of  the  executor. 


>rd  ThurlozB^ssLjSy  "  there  must 
take  in  Blatch  v.  Agnis^  for  it 
ys  held,  that  an  estate  devised  to 
tor  to  sell  was  equitable  assets," 
r.Bcwne^jlBro. C.C.I 37.  But 
here  stated  to  have  been  said 
Ilardwickcj  is  consistent  with 
ases,  for  it  was  formerly  held 
itever  came  to  the  executors' 
r  they  were  intrusted  with  as 
should  be  considered  as  legal 
ol.  Abr.  920.  pi.  7.  Dethicke 
an^  1  Lev.  224.     Burweil  v. 

Hard.  406.  Girling  ▼.  Lee, 
53.  Hawker  v.  Bucklandy  2 
06.  Greaves  v.  Powell,  2 
18.  Anon,  ib.,  405.  Cutter^ 
^mith,  Prec.  Ch.  127.  BicA-- 
^reeman,  Prec.  Ch.  136.  fTa/- 
^ eager,  2  P.  Wms.  550.,  and 
n  some  of  the  old  cases  a  dis- 
prevailed  where  the  executor 
:ee  were  the  same  person,  and  an 
I  was  shewn  by  the  testator  to 
the  office  of  trustee  from  that  of 
' ;  as  where  a  testator  devised 
trustees  and  their  heirs  upon 

payment  of  debts,  and  after- 
ide  them  executors,  DegY.  Deg, 
IS.  417.,  and  Mr.  Cox^s  Note  ( 1 ) 

case.  Hickson  v.  Witham, 
195.  Chambers  v.  Harvest, 
3.     Hall  V.  Kendal,  Mos.  328. 

V.  Abingdon,  ante  p.  312. 
▼.  Okeley,  2  Atk.  50;  or 
testator  devised  real  estates  to 
"8  and  their  heirs;  in  both 
ej  were  held  to  be  equitable 
^Ik  V*  Prime,  note  in  1  Bro. 
{8.  But  now  by  modem  cases, 
settled  that  where  the  devisee 
estates  unites  the  character  of 
ind  executor,  a  Court  of  Equity 
fer  the  character  of  trustee ; 
makes  no  difference  whether 
estate  is  devised  to  him,  quasi 

Y 


executor  or  quasi  trustee  for  the  par- 
pose  of  being  sold  to  pay  deb^s,  the 
money  arising  from  the  sale  of  the  real 
estate  will  be  affected  with  a  trust, 
and  will  be  considered  as  equitable  as- 
sets, Newton  v.  Bennet,  1  Bro.  C.  C. 
135.  Barker  v.  Boucher,  1  Bro.  C. 
C.  140,  in  note.  Batson  v.  Linde^ 
green,  2  Bro.  C.  C.  94.,  but  where  the 
executor  has  a  mere  naked  power  to 
sell  qu&  executor,  it  seems  doubtful 
whether  they  would  be  considered  as 
legal  or  equitable  assets,  see  Silk  v. 
Prime,  1  Bro.  C.  C.  140.,  and  see 
Barker  v.  Boucher,  ib. 

In  former  cases  where  an  estate  de- 
scended or  was  devised  io  an  heir 
charged  with  the  payment  of  debts^  it 
was  held  legal  assets,  because  the  de- 
scent was  not  broken,  Freemoult  v. 
Dedire,  1  P.  Wms.  430.  Plunket  v. 
Penson,  2  Atk.  290.  Young  v.  Den- 
nett, Dick.  Rep.  452.  Allam  v.  Heber, 
2  Str.  1270.,  but  by  the  later  cases  it 
has  been  held,  and  seems  now  to  be 
settled  that  an  estate  devised  to  an 
heir,  or  which  has  descended  to  him 
subject  to  the  payment  of  debts,  will 
be  considered  as  equitable  assets,  Har- 
grave  v.  Tindal,  I  Bro.  Ch.  Ca.  136, 
note.  Batson  v.  Lindegreen,  D.  per 
Lord  Thurlow,  2  Bro.  Ch.  Ca.  94. 
Bailey  v.  Ekins,  7  Ves.  319.  Ship' 
hard  v.  Lutwidge,  8  Ves.  26. 

If  there  be  a  mortgage  for  years  and 
the  reversion  in  fee  left  in  the  mort- 
gagor, it  will  be  legal  assets,  because 
the  bond-creditor  might  have  judg- 
ment against  the  heir  of  the  obligor, 
and  a  cesset  executio  till  the  reversion 
comes  into  possession,  D.  per  Lord 
Hardwicke,  in  Plunket  v.  Penson,  2 
Atk.  293. 

But  an  equity  of  redemption  of  a 
mortgage  in  fee.  Cole  v.  Warden,  1 
Vern.  410.  P/t/cA:iie/ v.  JTirAr,  ib.  411. 
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Blatch 
Wilder* 


such  money,  &c.  being  assets  likewise  in  the  same  m 
in  the  present  case,  it  is  a  very  reasonable  construction 
the  executor  should  be  the  person  ,wl|o  should  make  the 
and  therefore  I  decree  that  in  case  the  personal  estate  i 
not  be  sufficient  to  pay  the  debts  and  legacies,  that  thi 
real  estate  of  the  testator,  both  freehold  and  copyhold 
be  sold,  and  likewise  that  the  executors  and  the  heh 
join  in  the  sale,  and  all  other  proper  parties  a»  the  I 
shall  direct.  And  his  Lordship  declared  that  the  i 
arising  by  such  sale  be  applied  in  satisfaction  of  the 
and  legacies  of  the  testator  remaining  unsatisfied^  ani 
the  surplus  of  the  monies  arising  by  such  sale  or  sale 
belong  to  Ann  Elliott,  the  widow  of  the  testator^  and  i 
any  of  the  said  testator's  creditors  by  judgment  or  sp 
shall  take  any  part  of  their  satisfaction  out  of  the  p€ 
estate  of  the  said  testator,  then  they  are  not  to  recei\ 
thing  out  of  money  arising  by  sale  of  the  real  estate  1 
other  creditors  are  made  up  equal  to  them.  (3) 

It  was  agreed  in  this  case,  that  where  lands  are  d 
to  trustees  to  be  sold  for  payment  of  debts^  and  the  1 
law  is  an  infant,  he  has  no  day  given  him  to  shew  cai 
his  coming  of  age ;  otherwise  where  there  is  no  de^ 
lands  expressly  to  any  particular  person,  for  in  that  c 
has ;  and  this  being  one  of  these  cases,  his  Lordsh 
rected  the  infant,  the  customary  heir  of  the  copyhol 
mises,  to  join  in  the  sale  thereof,  on  attaining  twent 
unless  within  six  months  after  he  shall  attain  such  a 
shew  cause  to  the  contrary,  and  the  purchaser  of  the 
hold  in  the  mean  time  to  hold  and  enjoy  the  same. 


Sawley  v.  Gower^  2  Vem.  61.  Trevor 
V.  Perryn^  1  Ch.  Ca.  148.  Bartkrop 
V.  West^  3  Ch.  Rep.  62.  Plunkett  v. 
Penson^  2  Atk.  293.  C/ay  v.  Willis^ 
1  B.  &  C.  364.,  or  of  a  leasehold  estate, 
are  equitable  assets,  the  case  of  Sir 
Charles  Cox's  Creditors,  3  P.  Wms. 
342.  Hartzoell  v.  Chittersy  Ambl.  308. 
Lystery.  Dollandj  1  Ves.  juo.  431. 
Scott  V.  Schole^  8  East,  467.  Judg- 
ment creditors,  however^  having  a  ge- 


neral lien  upon   land,  have  a  f 
over  bond  and  simple  contract  cr 
in  respect  of  the  equity  of  rede 
of  a  mortgage  in  fee,  Sharpe  v. 
Scarborough,  4  Ves.  538. 

By  the  statute  of  Frauds  the  i 
an  inheritance  though  not  of  a  te 
made  legal  assets.  King  v.  Bal 
Vern.  248.,  and  see  Lysterv.  Di 
1  Ves.  jun.  431. 

(3)  Reg.  Lib.  A.  1737.  fol.  3i 
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LAWSON  V.  STITCH.  (1) 


Ma^  5thy  1738. 

1  Atk.  50;. 
Lawson  by  will,   dated   the  20th  of  July,   1733,  A  testator 

jst  other  legacies,  gave  to  the  defendant  500/.  to  re-  ^n°^o!^ 
and  continue  at  interest  on  such  securities    as  he  *°d  ^^  ^^^^^ 

,    ,.  J     J?  ^     -t  ^^^  ^^^  upon 

1  die  possessed  oi,  or  to  be  put  out  on  government  se-  security  gives 
?8,  at  the  election  of  his  executors.  dli7nLni  ^* 

remain  and  continue  at  interest  on  such  securities  as  he  should  die  possessed  of,  or  to 
>ut  on  government  securities,  at  the  election  of  his  executors.    Held,  a  pecuniary  le- 

appeared  in  fact,  that  the  testator  had  a  mortgage  for 
incipal  sum  of  500/.  on  the  estate  of  one  Mr.  Pope, 
lat  he  had  no  other  sum  out  at  interest  3  and  it  was 
;d  by  the  defendant,  that  he  had  several  times  declared 
e  would  leave  him  the  said  500/. 
^re  being  a  deficiency  of  assets  to  answer  all  the  other 
es  given  by  the  will,  the  question  is.  If  this  is  a 
c  legacy  ?  for  if  it  is,  it  would  not  be  liable  to 
iroportionable  abatement,  with  the  other  pecuniary 
es. 

vas  insisted  by  the  Attorney- Oeneral^  that  this  is  a 
c  legacy ;  that  it  appearing  the  testator  had  in  this 
age  sufficient  to  answer  the  charge,  and  that  too  ap- 
g  to  be  the  only  security  the  testator  had,  it  must  be 
ned  he  intended  this  legacy  should  be  satisfied  out  of 
nortgage ;  that  wherever  any  security  itself  is  devised, 
r  part  of  the  money  due  on  such  security,  such  legacy 
ays  to  be  taken  as  a  specific  one,  and  in  support  of  his 
lent,  he  cited  the  case  of  Phillips  v.  Carey,  at  the 
the  14th  of  May,  1728.  "  There  the  testator  de- 
d  a  legacy  of  1,000/.  payable  at  the  age  of  twenty* 
or  marriage,  to  be  retained  in  the  hands  of  Atwell, 
o  had  money  of  the  testator's  in  his  hands,  as  his 
ker ;)  the  Master  of  the  Rolls  held  this  legacy  should 


This  case  is  taken  from  Atkyns,     ^^  for  account  of  assets  and  payment  of 
d  Hardwicke^s  Note-book  there     **  legacies." 
the  following  note : — *'  Decree 
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Lawson 

V, 

Stitch. 


« 


ti 


A  deyise  of  a 
sum  of  money 
in  ft  bag,  &c.  is 
a  specific  le- 
gacy, and  shall 
not  abate  with 
pecuniary  k- 
gateesk 


Where  a  par- 
ticular debt  is 
devised,  and 
afterwards  re- 
covered by  the 
testator  in  an 
adversary  way, 
it  is  an  ademp- 
tion of  the 
legacy. 


not  cany  interest^  only  from  the  time  limited  for  pay- 
ment, which  is  the  case  always  of  general  pecaniary  le- 
^^  gacies ;  but  that  by  this  manner  of  devising  this  l^OOOL 
^'  it  was  severed  from  the  rest  of  the  testator's  estate;  and 
^'  specifically  appropriated  for  the  benefit  of  this  lq;atee; 
^'  and  that  it  should  carry  interest  immediately/'  (2) 

Lord  Chancellor. — It  is  pretty  difficult  to  make  peca« 
niary  legacies  specific  ones ;  but  some  such  there  are,  as  in 
the  case  of  a  sum  of  money  in  such  a  bag,  the  devise  oft 
bond,  or  other  security,  or  a*  devise  of  money  out  of  sod 
security,  and  in  such  case  there  can  be  no  abatement.(3) 

But  this  seems  to  me  by  no  means  a  specific  legacy;  hoe 
is  no  particular  charge  of  the  legacy  on  this  mortgage^  anl 
the  election  given  to  the  executor  plainly  shews,  the  testator 
did  not  intend  to  make  the  mortgage  the  particular  fond  ook 
of  which  the  legacy  should  issue,  but  only  gave  the  legatee 
a  power  of  taking  part  of  the  mortgage  money,  if  it  shouli 
happen  to  be  a  subsisting  mortgage  at  the  time  of  his  death, 
or  if  otherwise,  that  part  of  the  testator's  money,  to  tbe 
amount  of  500/.,  should  be  laid  out  in  the  purchase  of  some 
government  security  or  other,  to  that  value. 

That  the  case  at  the  Rolls  was  very  different,  for  that  wai 
plainly  a  devise  only  of  part  of  a  debt  due  from  AtwiU  to 
the  testator,  nor  did  this  point  come  in  judgment,  or  was  it 
at  all  necessary  to  be  determined  there;  the  question  only 
was,  from  what  time  the  legacy  should  carry  interest ;  and 
though  it  was  held  to  carry  interest  immediately,  yet  it  will 
not  follow  from  thence  it  was  a  specific  one,  but  liable  to  as 
abatement  with  the  other  legacies,  if  any  deficiency  had 
made  that  necessary. 

N.  B. — It  was  said  by  the  ^ittomey-General  in  this  cas^ 
that  where  a  particular  debt  was  devised,  or  part  thereof 
and  the  same  was  recovered  by  the  testator  in  his  lifetime 
in  an  adversary  way,  that  will  amount  to  an  ademption  of 
the  legacy^  otherwise,  if  voluntarily  paid  off  by  the  debtor  ta 
the  testator ;  it  was  admitted  by  the  Lord  Chancellor  in  thii 
case,  that  distinction  had  prevailed,  and  that  it  was  the  pra^ 
tice  of  the  Court.  (4) 


(2)  Lord  Thurlow  in  Ashbumer  v. 
M'Guire,  2  Bro.  Ch.  Ca.  113.,  said 
thbt  this  case  had  often  been  denied 
to  be  law,  vide  Heath  v.  Perr^^  3  Atk. 
102.  and  notes. 

(3)  See  Purse  v.  Snabliny  post. 


(4)  This  distinction  was  adopted  by 
Lord  Ilarcourtj  iq  Orme  v.  Smithyl 
Eq.  Ca.  Ab.  302.  pi.  2 ;  by  Lord  Kmg 
in  Rider  v.  Wager ^  2  P,  Wma.  3tt; 
and  Lord  Talbot  in  Partridge  T.  Per* 
tridgcy  D.  Cas.  temp.  Talb.  226 ;  dMS|^ 


\ 
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His  Lordship  declared,  that  the  500L  given  to  the  de- 
fendant, is  to  be  considered  as  a  pecuniary  legacy,  and 
liable  to  abate  in  proportion  with  the  other  legatees.  (5) 


327 


Lawsox 

V. 

Stitch. 


Lord  Talbot  J  in  a  prior  case,  was  of  a 
different  opiRion,  jishion  v.  Ashton^  3 
P.  Wms.  384 ;  but  Lord  King  after- 
wards  held,  that  a  compulsory  payment 
should  not  be  an  ademption  of  a  legacy, 
ford  V.  Flemings  2  P.  Wms.  469 ;  and 
Lord  Macclesfield  was  of  the  same  opi- 
nion, Earl  of  Tkomond  v.  Earl  of  Suf' 
folky  1  P.  Wms.  461 ;  for  the  insecn- 
ritjofihe  debt  might  be  a  reason  for 
its  being  called  in ;  and  see  Attorney^ 
General  v.  Parkin^  Amb.  566.  Ash* 
burner  ▼.  M^Guire,  2  Bro.  Ch.  Ca.  108. 
HmbUng  T.  Lister^  Amb.  401 ;  but 
lird  Thurlowy  in  contradiction  to  all 


the  preceding  authorities  held,  that  the 
bequest  of  a  debt  is  adeemed  by  the 
debt  being  paid  to  the  testator  in  his 
lifetime,  whether  the  payment  be  com- 
pulsory or  voluntary,  Stanley  v.  Potter, 
k  Cox's  CaseS).I80^  and  see  Pultford  v. 
Huntery  S  Bro.  Gh.  Ca.415;  and  this 
decision  of  Lord  Thurlow*s  has  been 
followed  by  Sir  fVm.  Granty  in  Fryer 
V.  Morris,  9  Ves.  360,  and  by  Sir  John 
Leach  in  Barker  y.  Raynei\  5  Madd. 
209 ;  but  see  Coleman  v.  Coleman,  2 
Yes.  jun.  639,  contra,  and  see  Roberts 
V.  Pocock,  4  Ves.  160. 
(5)  Reg.  Lib.  B.  1737.  fo.  399. 


\ 
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JOSEPH  CHAPMAN,  MARY  DICKEN-) 

SON,  and  BLISSET  MARIA  DICKEN-C  P)aintiA;{l) 
SON,  an  Infant ^ 

and 
ELIZABETH  BLISSET,  Widow,  JOSEKI) 
BLISSET,  MARY  BLISSET,  ^d  ELI- C  Defendanto. 
ZAJ3ETH  BLISSET,  Infants  .    .    .    .) 


Ma^  6thj  1738. 


Cactcmp. 
Talb.  145. 

Where  a  tes- 
tator, after 
giving  certain 
legacies  to  his 


Joseph  Blissbt,  the  testator,  having  isaue  one  mm^  JoHfk^ 
and  one  daughter,  Sarah  Dickensoriy  who  had  issue  one  son, 
Joseph  Dickenson^  by  his  will,  dated  16th  of  October,  IJOB^ 
after  giving  several  legacies  to  his  daughter  Sarah  IHckm' 
da'ughter,  aDd  SOU,  and  amongst  various  other  bequests,  200/.  per  anmim 
his"eai  and°^  ^  ^^^  ^^^  charged  upon  his  real  and  personal  estate,  and 
personal  estate  30/.  per  annum  to  his  ^andson  Joseph  Dickenson,  for  hii 

with  the  pay-  .'^  ,„,  ^,  «.-a  i 

mentofcer-  maintenance,  till  he  came  to  the  age  of  mteen  years,  and 
MnuuSI^**  d  *^®^  200/.  to  put  him  out  an  apprentice,  and  from  theooe 
20i.  per  annum.  Only  20/.  per  annum  during  his  apprenticeship,  and  if  he 
for  putting^Iit  ^t^incd  the  ^e  of  twenty,  then  1,000/.,  and  if  twenty-thre^ 
apprentices,  as  then  1,000/.  more  :  and  after  ffivinff  100/.  to  put  out  certain 

bis  trustees  '  6         b  r 

should  appoint,  devises  and  bequeaths  all  the  rest  and  residue  of  bis  real  and  personal  estate  to 
trustees,  their  heirs,  executors,  and  assigns,  upon  trust,  to  pay  certain  annual  sums  to  Ul 
son  Isaac  for  life;  the  rest  and  residue  of  the  yearly  rents  and  profits,  during  bis  life,  tobt 
applied  for  the  maintenance  and  education  of  his  children,  except  100/.  per  annum  to  bis  vifei 
and  after  his  son's  decease,  gives  one  moiety  of  the  trust  estate  to  such  child  or  cbildrea  d 
bis  son  Isaac  as  he  should  hare,  their  respective  heirs,  executors  and  assigns,  and  the  oCkr 
moiety  thereof  to  the  child  or  children  of  his  grandson  ./o#q9 A,  and  the  child  or  children  of  Mil 
daughter,  their  heirs,  executors,  and  assigns.  Isaac  having  died  before  the  birth  of  the  ptsif 
tiff,  who  is  the  only  child  of  Joseph ;  held,  that  by  the  devise  of  the  real  estate,  the  legal  cstiiB 
of  inheritance  vested  in  the  trustees,  and  that  the  devise  to  the  plaintiff  was  a  cootiBgcit 
remainder  of  a  trust  estate,  and  that  the  legal  estote  in  the  trustees  supported  the  contiofMl 
remainder.  And  part  of  the  testator's  personal  estate,  in  the  events  which  bad  hapFeod» 
being  undisposed  of;  held,  that  it  should  be  divided  amongst  the  next  of  kin,  according  to  tkt 
Statute  of  Distributions ;  and  that  the  testatator's  daughU>r  being  advanced  in  marriage,  tM 
her  representative  should  not  bring  into  hotch-pot  the  advancement  made  to  the  daughter  npot 
her  marriage.(2) 


(1)  The  statement  of  this  case,  and 
Lord  TalboVs  judgment,  are  taken 
from  the  papers  in  the  cause,  the  argu- 
ments of  counsel  from  Lord  Hard' 
uicke*8  Note-book,  and  the  judgment 
of  Lord  Hardwicke  from  a  manuscript. 

(2)  The  rule  of  hoick-pot  does  not 


apply  to  persons  who  are  legatee! 
claiming  under  a  partial  intestacji 
see  this  case,  page  335,  and  see  FackeU 
V.  Jcfferys^  Pre.  in  Ch.  170.  Cowper 
V.  Scott^  3  P.  Wms.  126.  WaUon  t. 
Walton^  14  Ves.  318-  But  sec  ffW 
T.  Lanty  Pre,  in  Ch.  182. 
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ildien  to  be  apprentices,  with  the  aptnrobadon  of  his     Chapman 
,  and  201.  per  annum  for  ten  years^  to  put  out  cer-  v* 

ler  poor  children  to  be  apprentices/ as  his  trustees      ^"»^- 
appomt;  devised  and  bequeathed  all  the  rest  and 
of  his  freehold  and  copyhold  messuages  and  heredi- 
in,  &c.^  and  all  his  leasehold  messuages  and  heredi- 
1  in,  &c.  and  all  hb  annuities  in  the  Elxdiequer  for 
oine  years,  and  all  his  stock  in  the  Bank  of  £ngland, 
that  was  owing  to  him  from,  &c.  and  all  other  his 
I,  and  copyhold,  and  leasehold  messuages  and  heredi- 
,  and  all  other  his  real  and  personal  estate,  of  what 
NT  kind  soever,  not  therein  particularly  devised  and 
bed,  unto  T/umuu  Bland,  John  Coky  aad  TAomas 
their  heirs,  executors,  and  assigns  respectively,  in 
»  pay  his  son,  Isaac  Blisaei,  at  every  quarter-day, 
'•  for  his  support  during  his  life,  and  upon  this  fiir- 
at,  that  if  his  said  son  should  marry  with  the  consent 
rife,  and  his  trustees  for  the  time  being,  then  he  ap- 
the  further  sum  of  37/«  10s.  a-quarter  during  his  life 
3e  paid  to  him,  over  and  above  the  said  first  men- 
y/l.  10s.  a-quarter,  and  if  he  should  have  any  child  or 
1,  he  gave  the  rest  and  residue  of  the  yearly  rents  and 
3f  his  said  trust  estate,  over  and  beddes  the  said 
Niyments  thereby  bequeathed,  to  be  af^ed  during 
of  his  said  son  for  the  education  and  benefit  of  such 
:  children,  and  if  his  said  son  should  marry  with  con<^ 
aforesaid,  then  he  gave  his  wife  the  yearly  sum  c^ 
er  annum  for  her  life,  as  a  jointure  after  his  said  son's 
md  then  proceeded  in  these  words,  ^^  And  after  my 
decease,  I  give  one  moiety  of  the  said  trust  estate  to 
child  or  children  of  my  said  son  Isa^cu:  as  he  shall  leave, 
respective  heirs,  executors,  and  assigns,  and  to  the 
vor  of  them,  and  the  heirs  and  assigns  of  such  sur- 
;  and  the  other  moiety  of  my  siud  trust  estate  I  give 
e  child  ov  children  of  my  said  grandson  Joseph,  and 
r  other  child  and  children  of  my  said  daughter,  their 
y  executors,  and  assigns,  and  to  the  survivor  of  them, 
o  the  heirs  and  executors  of  such  survivor ;  and  if  my 
son  Is€Lac  should  die  without  issue,  then  I  give  the 
mentioned  moiety  to  my  grandson  Joseph,  and  such 
'  child  and  children  as  my  said  daughter  shall  have, 
he  heirs,  executors,  and  assigns  of  my  said  grandson, 
hild  and  children  of  my  said  daughter;  and  if  my 
^zaodaoa  aod  daughter  shall  both  die  without  issue. 
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^'  then  I  give  the  sidd  moiety  given  to  my  said  grmdeon  ani 
'^  children  of  my  said  daughter  to  the  children  of  my  aid 
'^  son  Isaac,  their  heirs,  executors,  and  assigns ;  and  if  my 
'^  said  son,  daughter,  and  grandson,  shall  all  die  witfaout 
^^  issue,  then  and  in  that  case,  and  from  thenceforA^  andiiol 
<^  otherwise,  I  give  the  said  trust  estate,  except  a  sam  of 
"  200/.,  which  over  and  above  what  I  have  already  gira 
'^  her,  I  ^ve  to  the  said  Bridget  Carter,  I  ^ve  to  and  lor 
"  the  benefit  of  Greenwich  Hospital,  and  I  make  my  nU 
*^  trustees  executors  of  this  my  will." 

Isaac  Blisset,  the  testator's  son  survived  him,  and  &dii 
1728,  leaving  issue  by  his  wife,  the  defendant  EMxtOA 
Blisset,  the  other  defendants  Joseph^  and  Mary,  and  ES» 
heth  Blisset. 

The  testator's  grandson,  Joseph  Dickenson,  survived  Hi 
mother  and  Isaac  BKsset,  and  about  four  years  after  4i 
death  of  the  latter,  had  issue,  one  daughter,  the  ^ainiil 
Blisset  Maria  Dickenson,  and  died  in  1733,  having,  byife 
will,  given  all  his  real  and  personal  estate  to  his 
plaintiff  Meay  Dickenson,  and  appointed  her  and  the 
plaintiff  Josqth  Chapman,  his  executors. 

The  object  of  the  present  suit  was  to  have  an  aoooant 
one  moiety  of  the  surplus  of  the  testator's  estate,  and  one 
the  questions  raised  was  '^  Whether  the  plaintiff 
Maria  Dickenson  was  entitled  to  any  interest  in  the 
tator's  real  estate,  she  not  having  been  bom  until  a 
able  time  after  the  death  of  Isaac  Blisset,  the 
tenant,  and  no  trustees   being  interposed   to  preserve 
contingent  remainders." 

The  cause  was  first  heard  before  the  Master  of  the 
who  on  the  Gth  of  December  1734,  decided  in  favour  of 
plaintiff  Blisset  Maria  Dickenson  upon  that  point. 

From  this  decree,  the  defendant  Joseph  Blisset,  the  hdr 
law  of  Iscuu)  Blisset,  appealed,  and  the  cause  having 
heard  before  Lord  Talbot,  his  Lordship  delivered  his 
ment  as  follows : 

The  general  question  is,  whether  the  limitation  to 
plaintiff  of  a  trust-estate  be  a  good  or  a  void  limitatknk 
it  be  a  void  one,  there  is  an  end  of  the  question  as  to 
real  estate. 

It  has  been  insisted  upon  that  this  is  a  limitation  d  * 
legal  estate,  and  of  a  remainder  of  a  legal  estate,  and  lA 
executory ;  and  if  it  be  a  legal  devise  for  the  life  of  JbA 
the  rest  of  the  remainders  will  be  contingent  rrmaindt**t 
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iiich  not  taking  place  at  the  death  of  Isaac  will  be  voii, 
nd  therefore  the  first  question  is  whether  this  be  a  limita- 
ioo  of  a  legal  estate,  or  of  a  trust ;  and  if  of  a  trust,  then  how 
Br  such  a  limitation  oi  a  trust-estate  will  be  good  without 
nistees  to  preserve  the  contingent  remainders. 
Hie  first  question  depends  upon  the  will  and  intention  of 
le  testator,  whether  he  intended  that  the  estate  should  re- 
■on  in  the  trustees  for  a  particular  time,  and  then  go  over 
■ecuted  in  other  persons.  It  is  agreed  that  there  was  to 
e  some  legal  estate  in  the  trustees,  for  the  things  to  be  per- 
Kmed  by  them,  do  plainly  reqmre  it ;  they  were  to  pay 
37/.  quarterly,  and  20/.  a-year  for  10  years,  to  put  out 


Chapman 

BUSSET. 


-The  other  things  required,  do  not  quite  so  clearly  reqtdre 
legal  estate  in  the  trustees.  There  being  therefore  these 
Mticular  purposes,  it  is  necessary  that  the  estate  should 
Miain  in  the  trustees  till  they  are  performed.  But  it  is 
BBtended  that  although  the  limitation  be  to  them  and  their 
rirs,  yet  it  is-  to  be  considered  as  giving  them  the  legal  es- 
ite  only  during  the  life  of  IscuiCy  and  that  on  his  death  the 
;gal  estate  was  to  go  to  the  devisees.  As  to  this  there  is  no 
toe  mentioned  where  a  limitation  indefinitely  to  trustees 
hd  their  heirs  (and  which,  in  part,  must  give  them  a  legal 
Itete)  has  been  considered  as  partly  legal  and  partly  not  so. 
mo  not  say.  that  it  may  not  be  so  in  some  cases,  but  this  is 
be  of  the  most  unfavourable  cases  possible  where  the  making 
I  a  legal  devise  is  only  in  order  to  defeat  the  intent  of  the 
Irtator ;   for,  suppose  Isaac  had  died  before  the  expiration 

[the  ten  years,  must  the  estate  have  been  taken  from  them  ? 
A  the  will  is  to  be  construed  as  it  stood  at  the  death  of 
I  testator,  and  not  according  to  events  happening  after- 
Mrds ;  and  besides,  what  sort  of  ^  portion  must  this  be,  a 
Ipd  estate  for  part  of  ten  years,  and  a  trust  for  the  re- 
minder ?  I  therefore  think  that  the  devisees'  interest  cannot 
w  eonsidered  as  a  legal  estate. 

*  Considering  it  therefore  as  a  trust  estate,  the  next  ques- 
BD  will  be,  whether  the  limitation  to  the  plaintiff  be  a  con- 
■gent  remainder,  or  an  executory  devise  ? 
'  As  an  executory  devise,  it  would  be  good  even  in  a  legal  li- 
mitation ;  and  the  only  objection  is,  that  it  is  limited  per  verba 
Ppr^eMenti,  but  this  is  of  no  weight  with  me,  for  the  words 

ttbe  considered  as  he  used  them.  It  appears  that  his  grand- 
Jateph  was  an  infant  and  young,  and  he  knowing  that  his 
Inyndflon  had  no  children,  devises  a  moiety  to  the  child  and 
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diildren  of  his  grandson  Joseph.  These  words,  indeed,  iift- 
port  the  present  time,  but  as  he  knew  that  Joseph  had  no 
children,  he  most  have  intended  them  in  a  future  sense. 

This  is  confirmed  by  several  of  the  other  parts  id  die  will, 
for  the  remainder  over  is  given  to  such  children  is  \m 
daughter  ahaU  have,  and  the  last  provision  he  makes  ii  in 
case  his  grandson  and  daughter  shall  both  die  without  im^ 
and  therefore  it  was  impossible  for  him  to  shew  his  iota- 
tion  more  clearly  than  he  has  done,  that  he  meant  ssd 
children  as  should  be  bom. 

In  its  creation  therefore,  when  compared  with  the  pn* 
ceding  limitations,  it  i^pears  to  be  executory  tiU  Jbamcisii: 
chUd;  but  yet  it  is  true  that  when  Isaac's  child  was  lMi% 
he  had  a  freehold  estate  in  the  trust  during  the  life  of  Jmti 
so  that  the  question  will  be,  if  this  is  considered  as  an* 
mainder,  whether  on  the  death  of  Isaac  before  the  eat 
tingency  happened  it  became  void.  If  this  was  a  limttatMi 
of  a  legal  estate,  it  would  be  clearly  void,  for  the  fniM 
cannot  be  in  abejrance,  and  here  was  nobody  to  take  it ;  W 
with  regard  to  trusts,  the  reason  of  that  rule  fidls ;  fcrX 
any  question  had  arisen  on  those  estates,  bills  might  hiM 
been  brought,  and  trustees  inserted,  who  would  have 
answerable  for  any  wrong  done ;  and  therefore  thoiq^ 
g^ieral  rule  as  to  legal  estates  be  so,  and  the  constmete 
of  limitations  of  trusts  be  the  same  as  of  legal  limititifl^ 
yet  I  do  not  apprehend  that  it  holds  in  cases  of  contiDgCik 
limitations  or  remainders,  or  that  equity  has  gone  so  fit  it 
to  say  that  contingent  remainders  shall  be  void  for  wiaftif 
trustees  to  preserve  them  ;  for  where  is  the  neceesity  to  nab 
such  trustees,  when  the  whole  legal  estate  is  executed  in  Al 
original  trustees  :  and  why  should  not  their  original  eititti 
preserve  the  whole  trusts.  Therefore,  whether  this  be  coai^ 
dered  as  an  executory  devise  or  contingent  remainder  of  a  tn' 
estate,  it  is  good,  and  the  plaintiff  is  entitled  to  a  m<»etj. 

The  decree  directed  that  the  proper  accounts  shooU  ^ 
taken,  and  amongst  other  things  declared  that  the  deM^ 
ants  Joseph,  EUzabethy  and  Mary  Blisset  from  the  deiA 
of  Isaac  Blisset  became  entitled  to  one  moiety  of  the  toiii^ 
of  the  said  real  estate,  and  to  one  moiety  of  the  residue « 
the  said  personal  estate ;  and  that  the  plaintiff  BHssei  M^. 
via  Dickenson,  became  entitled  to  the  other  moiety  tboMl 
from  the  time  of  her  birth ;  and  that  the  rents  and  pnftl 
of  that  moiety  of  the  real  estate,  and  the  interest  and  pi^ 
duce  of  that  moiety  of  the  personal  estate  which 
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lom  the  death  of  Isaac  BKsset  to  the  birth  of  the  said 
ei  Maria  Dickenson^  were  not  disposed  of  by  the  will 
s  testator ;  and  that  therefore  the  rents  and  profits  of 
inoiety  of  the  real  estate  during  that  time  descended  to 
efeudant  Joseph  Blisset,  as  heir  at  law  to  the  testator ; 
hat  the  interest  and  profits  of  the  moiety  of  the  per- 
estate  daring  that  time  ought  to  be  distributed  accord- 
>  the  statute  of  Distributions. 

der  this  decree  a  claim  was  made  before  the  Master 
ihalf  of  the  infant  plaintiff  Maria  Blisset  Dickenson, 
presenting  the  testator's  daughter,  or  of  the  other 
iffs  as  personal  representatives  of  Joseph  Dickenson, 
3  moiety  of  the  undisposed  part  of  the  testator's  per- 
estate  as  one  of  the  next  of  kin  to  the  testator, 
is  cl^m  was  opposed  on  behalf  of  the  defendants,  the 
ren  of  Isaac  Blisset,  upon  the  ground  that  the  testa- 
daughter  had  received  from  her  father  1,500/.  upon  her 
age,  and  that  that  sum  ought  therefore  to  be  brought 
he  account. 

is  point  having  been  brought  before  the  Court  upon 
3n  on  behalf  of  the  plaintiffs,  the  Lord  Chancellor  di- 
1  that  the  plaintiffs  should  be  at  liberty  to  apply  to 
the  cause  re-heard. 

e  cause  accordingly  now  came  on  to  be  re-heard  upon 
K)int,  and' upon  a  petition  of  re-hearing  presented  by 
efendant,  Joseph  Blisset,  the  heir  at  law  of  the  testator, 
st  that  part  of  the  decree  by  which  it  was  declared 
he  plaintiff  Blisset  Maria  Dickenson  was  entitled  to 
noiety  of  the  testator's  real  estates ;  he  claiming  that 
y  as  heir  at  law  to  the  testator. 
•  Attorney 'General  and  Mr.  Floyer,  for  the  plain- 
to  the  undii^>osed  part  of  the  personal  estate,  it  is  a 
hat  hotch-pot  does  not  prevail  in  cases  of  equitable 
artial  intestacy,  whether  arising  from  a  lapsed  legacy  or 
idisposed  surplus,  Cowper  v.  Scott,  3  P.  Wms.  124. 
M  V.  Jeffreys,  Pre.  Ch.  169.  Wheeler  v.  Sheer,  Mos. 
304. 

to  the  question  relative  to  the  moiety  of  the  real  estate, 
sfendant  claims  it  as  heir  at  law,  insisting  that  the  limi- 
I  to  the  children  of  Joseph  Dickenson  became  void  by 
sath  of  Isaac  Blisset,  before  the  birth  of  Joseph  Dick- 
'«  children;  and  in  support  of  that  claim  insists,  that 
tmtation  was  of  the  legal  estate,  and  operated  by  way 
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Chapman  of  remidnder,  and  not  by  way  of  executory  devise.  We  on 
the  other  side  contend^  1st,  That  that  limitation  irai  m 
executory  devise;  and,  2dly,  That  if  it  was  a  contmgoft 
remainder,  yet  that  the  legal  estate  continued  in  the  tm* 
tees,  and  that  the  remainder  therefore  was  not  defeated  by 
the  death  of  the  first  taker  before  the  contingency  h^ipeiiei 
The  trustees  are  directed  to  pay  several  annuities  and 
of  money,  which  they  could  not  do  without  the  legal 
No  contingency  or  time  is  mentioned  at  which  that  kgi 
estate  is  to  determine,  and  the  ultimate  devise  to  GnmM 
Hospital  is  of  a  trust  estate.  If  then  the  legal  estate  cnaA 
nued  in  the  trustees,  it  would  have  been  absurd  to  hm 
introduced  other  trustees  for  the  purpose  of  preserving  ooh 
tingent  remainders. 

The  reason  why  the  law  requires  a  contingent  renudnder 
to  vest  during  the  life  of  the  particular  tenant,  is  to  ivnii 
the  legal  estate  being  in  abeyance,  which  it  never  conld  b 
in  the  present  case,  for  a  prtscipe  might  at  any  time  fane 
been  brought  against  the  trustees. 

Mr.  Browne  and  Mr.  Fazakerleyy  for  the  defendant  Jp- 
seph  BlisseL 

As  to  the  first  point,  the  rule  of  this  Court  is  to  distn* 
bute  the  undisposed  part  of  the  personal  estate  according  ti 
the  statute  of  Distributions,  which  must  include  all  the  nbi 
of  that  statute.  In  thfe  civil  law,  the  Collatio  bonorum  took 
place  whether  the  deceased  left  a  testament  or  not,  Dotft 
2.  694.  2  Inst.  33.  The  case  of  Wheeler  v.  Sheer,  Vol 
288. 304,  turned  entirely  upon  the  custom  of  the  provinBe 
of  York.  The  case  of  fFard  v.  Lant,  Pre.  Ch.  184,  is  « 
authority  for  the  defendant.  As  to  the  moiety  of  the  id 
estate,  we  contend  that  the  devise  to  the  children  of  Jea^ 
Dickenson  was  a  contingent  remainder,  and  not  an  cxcdh 
tory  devise ;  and  that  though  the  legal  estate  remained  intb 
trustees  during  the  life  of  Isaac  Blisset,  yet  that  the  liinibi* 
tions  over  were  of  the  legal  estate.  The  intermediate  csWtt 
may  be  legal  estates,  though  the  devise  to  Greenwich  A^ 
pital  be  of  a  trust  estate ;  but  supposing  the  limitatioai  ^ 
be  of  trust  estates  throughout,  the  same  rules  as  to  contiiH 
gent  remainders  must  prevail  in  equitable  as  in  legal  estato* 

Lord  Chancellor. — ^Thc  question  as  to  the  penond 
estate  relates  to  a  small  part  of  the  profits  which  arose  be* 
tween  the  time  of  the  death  of  Isaac  Blissei,  and  of  the 
birth  of  the  child  of  Joseph  Dickenson.  These  profito  tk 
executors,  having  legacies  under  the  wiU,  cannot  take,  wA 
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•nsequently  become  an  undisposed  part  of  the  per- 

itaie. 

of  opinion^  that  under  the  circumstances  of  this  case, 

lould  not  be  any  hotch-pot  of  this  undisposed  part  of 

sonal  estate ;  but  I  do  not  say  that  this  will  be  so  in 

s. 

■e  the  Statute  there  was  no  law  for  the  distribution  of 
1  estates,  the  administrators  were  entitled  to  the 
The  Ecclesiastical  Courts  indeed  compelled  them  to 
I,  and  to  make  distributions;  but  prohibitions  from 
rts  of  fPesttninster  Hall  were  always  granted  upon 
mpul&ions,  and  before  the  Statute  this  Court  never 
;d  a  power  over  equitable  intestacies^  to  compel  the 
irs  to  distribute. 

only  case  in  which  the  statute  of  Distributions  ope^ 
s  a  law,  is  that  of  a  complete  intestacy ;  for  where 
1  a  will,  and  an  executor  appointed,  this  Court  com- 
m  to  distribute  as  a  trustee  only,  not  by  force  of  the 
it  of  an  equity  drawn  from  it. 

in  cases  where  the  Act  is  not  a  compulsory  law,  but  is 
1  as  a  direction  only  to  the  Court,  the  Court  will  not 
it  farther  than  the  equity  and  reason  of  that  Act 
• 

object  of  the  Act  is  to  make  certidn  persons  inherit- 
md  the  object  of  the  provision  as  to  hotch-pot,  is  to 
e  an  equality  amongt  those  persons.    This  Court, 
re,   adopts  that  provision,  where  that  object    can 
f  be  obtained,  as  in  cases  where  the  whole  personal 
falls  under  an  equitable  intestacy ;  but  where  a  part 
;  the  personal  estate  is  undisposed  of,  and  legacies  are 
by  the  will  to  the  persons  claiming  that  part,  the 
ig  advancements  made  in  the  testator's  lifetime  into 
90/,  would  be  so  far  from  attaining  an  equality,  that  it 
produce  a  directly  contrary  effect, 
it  is  admitted  that  the  legacies  cannot  be  brought 
)tch'pot ;  it  is  plain,  therefore,  that  an  equality  will  not 
duced  by  the  adoption  of  that  rule  as  to  advancement. 
1868  of  TFheehr  and  Sheers,  and  Cowper  and  Scott, 
ichell  and  Jefferys,  are  all  in  point,  and  are  opposed 
y  the  authority  of  TFard  and  Lant. 
\  Court  will  never  follow  the  statute  of  Distributions  as 
ch-poi,  except  in  cases  where  an  equality  can  be 
^  by  so  doing. 
o  the  second  point  respecUng  the  real  estate,  I  am  of 
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opinion  that  the  trust  continues  thionglKnit.  HliacoBi- 
plicated  devise  of  real  and  personal  estate  to  these  tiiiitin, 
and  it  is  admitted  that  the  trust  contuuice  as  ta  ttie  perMnl 
estate.  The  limitation  is  general  to  the  trustees  and  tUi 
heirs.  A  devise  to  A.  and  lus  heirs^  in  trust  Ibf  A  doing 
his  life,  would  certainly  be  a  fee  in  the  trustees,  wiAa 
resulting  trust  after  B^s  death  for  the  heir  at  kiw. 

I  am  (rf  opinion  that  the  whole  limitation  is  a  dediistn 
of  trust,  and  that  the  legal  estate  in  fee,  ^rfiich  venainidii 
the  trustees,  wifit  support  the  contingent  remainders  ;  fori 
is  immaterial  for  the  purpose  of  supporting  conl!i^;eHt  re 
mainders,  whether  the  whole  legal  estate,  or  whether  a  ptf 
ticular  one  for  that  particular  purpose,  is  vested  in  tmstea 
for  there  will  always  be  a  tenant  to  the  prrndpe  in  any  actia 
which  may  be  brought  against  the  estate,  to  provide  ib 
which  is  the  reason  that  abej^ances  are  not  pemdtted  bykl 

On  one  of  the  papers  in  the  cause,  the  followfaig  noiri 
indorsed  in  the  Lord  Chanedtm^s  haadwriting  >^ 

I  adjudged  that  there  was  no  koieh-pot  in  this  case,  as  I 
the  undisposed  part  of  the  personal  estate ;  and  that  by  A 
devise  of  the  real  estate,  the  legal  estate  of  inheritance  itM 
in  the  trustees,  and  that  the  subsequent  dispositions  oi| 
trusts  throughout,  and  consequently,  that  the  legal  cslri 
in  the  trustees  supported  the  contingent  remainder8.(l) 


(1)  Reg.  Lib.  A.  1735.  M.  298.    Reg.  Lib.  A.  1738.  fd.  681. 
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MATTHEW  POWELI.,  Administrator  of>  pi^i^tiff .  mn 
ABIGAtti,  his  late  Wife       .     .    .    .     .S      **"  ^   5  U 

and 
MARTHA  HILL,   Widow  and  Executrix^ 
of  ROPER  HILL,  and  Administratrix 
cum  testamento  annexo  of  Sir  ROGER 
HILL^  ELIZABETH   MARIA   HILL, 
and  Others 


)  Defendants. 


Maif  Wthy  1738. 
Jnt  RoGBR  Hill  had  issue  two  sons,  Roger  Hill  and  Locky  By  mamagf 

1  T        1  1  articles  made 

CRM,  and  two  daughters,  the  plaintiffs  late  wife  Abigail^  on  the  mar- 
bid  the  defendant  Elizabeth  Maria  Hill.  nm'withAfZ^ 

thaHUlfCcriain 
nms  of  money  are  agreed  to  be  laid  out  in  lands,  to  be  settled  upon  Roger  Hill  for  life,  remain- 
kr  to  Martha  Hill  for  lite,  remainder  to  the  issue  of  the  marriage,  remainder  to  Sir  Roger 
WTt  right  heirs;  and  another  sum  is  agreed  to  be  settled  to  the  same  uses,  except  thKt Martha 
ft/  was  to  have  no  life  estate  therein.  The  husband  being  dead,  and  there  being  no  issue  of 
|»  marriage  in  1729,  Elizabeth  Maria  Hill,  as  the  co-heir  with  her  sister,  becoming  absolutely 
■titled  to  part  of  the  sums,  and  entitled  to  another  part,  subject  to  the  life  estate  of 
kkrtha  Hill,  in  1732,  aells  her  interest  therein  to  the  plaintiff,  who  was  a  protestant ;  upon  a 
m  brought  by  the  plaintiff  to  hare  that  part  of  the  sums  to  which  Elisabeth  Maria  Hill  was 
Imlately  entitled  paid  to  him,  and  to  have  that  part  to  which  she  was  entitled,  subject  to  the 
ife  estate  of  Martha  HiU,  laid  out  in  the  purchase  of  lands,  to  be  settled  pursuant  to  the  arti- 
Ics;  it  was  decreed  accordingly,  there  being  no  evidence  that  Elizabeth  Maria  Hill  was  a 
iipst  at  the  time  of  the  descent  cast,  though  it  was  proved  that  in  1735,  Elizabeth  Maria  Hill 
ms  a  nun  in  a  convent  at  Lisbon,  professing  the  Roman  Catholic  religion. 

Upon  the  marriage  of  Roger  Hilly  the  eldest  son  of  Sir 
ioger  Hilly  with  the  defendant  Martha  Hilly  Sir  Isaac 
Uardy  the  father  of  Martha  Hilly  agreed  to  pay  6,000/.  as 
us  daughter's  marriage  portion  to  trustees,  and  Sir  Roger 
EK/  agreed  to  pay  them  the  like  sum  of  6,000/.,  and  cove- 
lanted  that  at  his  death  his  heirs  and  executors  should  pay 
he  further  sum  of  12,000/. ;  and  it  was  agreed  that  the  said 
urns  of  6,000/.  and  6,000/.  should  be  laid  out  in  lands,  to  be 
ettled  to  Roger  Hill  for  life,  remainder  to  Martha  Hill  for 
fe  for  her  jointure,  remainder  to  the  issue  male  of  the  mar- 
iage,  remainder  to  Sir  Roger  Hill  and  his  heirs ;  and  it  was 
freed  that  the  12,000/.,  when  paid,  should  be  laid  out  in 
nd,  and  settled  to  the  same  uses  as  the  said  sums  of  6,000/. 
ad  6,000/.,  except  that  Martha  Hill  was  to  have  no  life 
ttate  in  the  same. 


(1)    The  statement   of  this  case  is  taken  from   Lord  Ilardwicke^s   Note- 
wk,  the  judgment  from  a  manascript  report. 
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Sir  Roger  Hill  died  in  1729,  and  soon  afterwirds 
eldest  son  Roger  Hilly  and  soon  after  him  the  younger  i 
Locky  Hilly  died,  upon  which  the  pluntiff 'a  wife  AVi{ 
and  Elizabeth  Maria  Hilly  became  entitled  as  co-hein. 
1725,  some  small  portion  of  the  6,000/.  and  6^0001., 
invested  in  the  purchase  of  a  small  freehold  estate  at 
hridgCy  and  the  residue  was  afterwards  invested  in  S 
Sea  stock.  The  12,000/.  covenanted  to  be  paid  bj 
Roger  Hill  was  never  paid,  or  laid  out  in  the  puxdia 
lands.  I 

By  indentures  of  lease  and  release  of  the  15th  and 
October,  1731,  and  between  plaintiff  and  his  wife  of  thi 
part,  and  defendant  Elizabeth  Maria  Hill  of  the  other 
in  consideration  of  4,250/.  paid  by  the  plaintiff  to  Elin 
Maria  Hilly  she  conveys  and  assigns  to  the  plaintifl 
heirs,  and  executors,  all  her  share,  right,  and  interest  i 
several  sums,  and  the  benefit  of  the  covenants  and  seem 
and  all  lands  purchased  or  to  be  purchased  with  such  mc 
Abigaily  the  plaintiff's  wife,  having  died  without  issi 
the  3d  of  April,  1732,  and  the  plaintiff  having  obtainei 
ministration  to  his  wife ;  Elizabeth  Maria  Hilly  by  bai 
and  sale  enrolled,  dated  the  17th  May,  1732,  in  consider 
of  the  sum  before  paid  to  her,  and  of  10^.,  baigains, 
and  assigns  to  the  plaintiff  all  the  said  monies  and  the  1 
purchased  or  to  be  purchased,  and  the  benefit  of  all  covei 
and  agreements  relating  thereto. 

The  present  suit  was  instituted  for  the  purpose  of  bf 
the  estate  purchased  settled  according  to  the  marriage 
cles,  and  the  residue  of  the  6,000/.  and  6,000/.  settle 
Martha  Hill  for  life,  remainder  to  plaintiff  in  fee,  aw 
12,000/.  with  interest  from  Sir  Roger's  deaths  to  be 
to  the  plaintiff. 

The  defendant  Martha  Hilly  being  the  executor  ol 
Roger  Hilly  resisted  payment,  upon  the  ground  that  E 
beth  Maria  Hill  was  a  papist,  and  disabled  under  the 
1  Jac.  1.  c.  4.  s.  6. 

Evidence  was  given  that  Elizabeth  Maria  Hill  wi 
1735,  living  at  a  convent  in  Lisbon  as  a  nun,  attending 
and  professing  the  Romish  religion,  but  the  time  oi 
going  there  was  not  ascertained. 

Lord  Chanckllor. — I  do  not  think  that  the  &ct8 
blished  in  this  case  are  such  as  to  bring  the  point  oi 
into  question.    There  is  no  evidence  when  EUMbeth  J 
£R//  went  abroad^  or  with  what  intent  she  went.    The 
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thing  proved  is^  that  she  is  a  papist,  and  in  a  nunnery  at  the      Powell 
present  time.  v. 

In  order  to  bring  her  within  the  statute  1  Jac.  1.,  it  must  Hi^i» 
be  shewn  that  before  the  descent  cast,  she  went  abroad  with 
tke  intent  there  mentioned.  For  if  she  was  not  under  the 
duabiiities  of  that  Act,  at  the  time  of  the  descent,  the  estate 
Tested  in  her ;  and  it  was  admitted,  in  the  Duchess  of  Ha- 
miUon^s  case,  that  if  the  person  was  not  disabled  at  the  time 
of  the  descent,  and  as  the  estate  vested,  the  disability  sub- 
sequently incurred  will  not  divest  the  estate,  whatever  may 
become  of  the  pernancy  of  the  profits,  and  that  such  person 
may  therefore  certainly  convey.  The  present  case,  there- 
fore, is  not  brought  within  the  statutes  1  Jac.  1.  c.  4.,  11 
&  12  W.  3.,  or  3  Geo.  1.  c.  18. ;  and  I  do  not  give  any  opi- 
nion upon  the  construction  of  those  Acts. 

The  Lord  Chancellor  to  his  note  of  this  case  has  added 
the  following  memorandum : — I  decreed  for  the  plaintiff, 
there  being  no  sufficient  proof  that  the  defendant  Elizabeth 
Maria  Hill  was  under  a  disability  at  the  time  of  the  descent 
cast  upon  her,  which  was  in  February,  1/29,  it  being  proved 
only  that  she  was  a  nun  at  Lisbon,  in  1733 ;  and  as  to  the 
Usability  on  the  Act  1 1  &  12  W.  3.,  by  reason  of  her  being 
a  papist,  it  appeared  that  this  estate  came  to  her  by  descent, 
and  she  was  plainly  the  reputed  owner  thereof,  and  the  plain- 
tiff was  admitted  by  all  the  answers  to  be  a  protestant  pur- 
dttser  for  a  valuable  consideration,  3  Geo.  1.  c.  18. 

By  the  decree  bis  liordship  directed  that  the  South  Sea 
itock,  being  the  residue  of  the  said  sums  of  6,000/.  and 
6^000/.,  should  be  laid  out  in  the  purchase  of  lands,  to  be 
irttled  pursuant  to  the  articles  upon  Martha  Hill  for  life, 
Miamder  to  the  plaintiff  in  fee ;  and  Martha  Hill,  admitting 
anets,  directed  that  she  should  pay  the  12,000/.  to  the  plain- 
^  with  interest  for  the  same,  from  the  end  of  six  months 
aftnr  ihe  d^th  of  Six  Jtoger  HUl.(l) 


(1)  Reg.  Lib.  B.  1737.  fol.  303. 
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JOHN  BURGOYNE,  and  ANNA  MARIA,>  „,  .  ^,    ,„ 
his  Wife.     .. '5Pla.nt.fb;(l) 

and 
ROBERT  BENSON,  and   the  Executors "> 
of  the  late  LORD  BINGLEY'S  Will, 
GEORGE  FOX,    and  HARRIET    his  j  Defendants. 
Wife,  the  Daughter  and  Heir  of  LORD 
BINGLEY,  and  Others, J 


May  Viih^  1738. 


1  Atk.  376. 

In  1714,  Lord 
Binglcy  con- 
veys lands  at 
Cheshunt  to 
himself  for 


By  a  settlement  made  upon  the  marriage  of  the  late  Ixri 
Bingley' with  Elizabethy  the  daughter  of  Lord  Guemiaii 
dated  the  18th  of  December,  1703,  a  term  of  1000  years  of 
part  of  the  estates,  including  certain  lands  at  Hatton  m 
to  5/wl^-  Yorkshire,  was  limited  to  trustees  upon  trust,  in  case  of 
son  for  life,  re-  failure  of  issue-male  of  the  marriage,  to  raise  10,000/.  fa 

mainder  to  his    .        _  ,  . 

first  and  other    daughters  portions. 

sons,  subject  ^__ 

to  a  power  of  revocation  by  Lord  i3.,  if  he  settled  lands  in  Yorkshire  of  as  great  or  greater fvi|< 
to  the  same  uses ;  by  his  will  he  devises  the  lands  at  Cheshunt  to  the  plaintiff  for  her  life;  •>■ 
by  subsequent  deeds,  for  the  purpose  of  revoking  the  uses  as  to  the  lands  at  Cheshunt^  ^^^ 
lands  in  Yorkshirey  but  which  are  of  less  value  than  the  lands  at  Cheshunt^  to  the  naei  ^^ 
deed  of  1714.  Robert  Benson,  who  was  the  eldest  son  of  Samuel  Benson,  having  refused  to  UK 
the  estate  in  Yorkshire,  being  of  less  value  than  the  estate  at  Cheshunt:  Held,  that  the  power ■ 
revocation  was  not  well  executed  by  Lord  B.,  and  that  Samuel  Benson  was  entitled  to  the  cM 
at  Cheshunt,  but  that  he  was  a  trustee  of  the  estate  in  Yorkshire  not  for  the  plaintiff,  thedenNt 
of  the  Cheshunt  estate,  who  was  a  volunteer,  but  for  the  heir  at  law  of  Lord  Bingky, 

By  deeds  of  lease  and  release,  dated  the  25tb  and  26th  of 
August,  1714,  Lord  Binglej/y  in  consideration  of  his  Dafatfd 
love  and  affection  for  his  kinsman,  Robert  Bensorij  conveyw 
certain  lands  called  Cheshunt  Nunnery y  then  in  the  ocGOp' 
tion  of  J.  2?.,  at  the  rent  of  120/.  per  annum,  or  thererfKW^ 
to  hold  to  the  use  of  Lord  Bingley  for  life,  remainder  to  1* 
first  and  other  sons  in  tail-male,  remainder  to  Samuel  A** 
son,  the  father  of  Robert  'Benson  for  life,  remainder  to  K* 
first  and  other  sons  in  tail-male,  remainder  to  the  right  hcin 
of  Lord  Bingley.    And  it  was  thereby  provided  that  U)ri 


(1)  The  statement  of  this  case,  and 
the  arguments  of  counsel,  are  taken 
from  Lord  Hardwicke*s  Note-book. 
The  judgment  from  Atkynsy  which  has 


been  compared  with  another  mamncnpt 
report,  and  in  some  few  particulars  iJ- 
tered  by  Lord  Uardwicke*9  Not«» 
book. 
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y  should  have  power  from  time  to  time,  by  deed  or  Burgotne 
;  to  be  signed  and  sealed  in  the  presence  of  two  or  ^  '^' 
credible  witnesses^  to  revoke  the  uses  thereby  declared 
same  lands  or  any  part  thereof,  and  thereby  to  limit 
K)int  any  new  uses,  so  as  upon  and  at  the  time  and 
respectively  of  doing  thereof,  the  said  Lord  Bingley 
I,  in  lieu  thereof,  convey  and  settle  other  lands,  tene- 

and  hereditaments  in  the  county  of  Yorkshire^  free 
incumbrances,  of  as  good  or  better  yearly  value  than 
nds  and  premises  thereby  granted  were  then  worth, 
same  uses  and  upon  the  same  trusts,  and  for  the  same 
J  and  purposes  as  the  lands  thereby  granted  were 
I.  There  was  also  a  power  of  leasing  reserving  a  rent 
less  than  120/.  per  annum. 

1  Bingley  by  his  will  dated  the  27th  of  June  172&, 
d  to  the  plaintiff  Anna  Maria  Burgoyne,  for  her  sepa- 
ie,  his  house  called  the  Nunnery  at  Cheshuni,  with  all  his 

as  well  copyhold  as  freehold  in  the  county  of  Hert- 
or  life,  with  the  household  goods  which  should  be 
at  his  death.  He  also  gave  her  an  annuity  of  400/., 
[lother  house  for  life,  and  all  his  lands  in  Yorkshire 
isewhere  he  devised  to  trustees  for  the  benefit  of  his 
hild,  the  defendant  Harriet  Fox  for  life,  remainder  to 
st  and  other  sons  in  tail,  remainder  over ;  and  directed 
is  personal  estate  should  be  laid  out  in  lands  to  be 
I  to  the  same  uses. 

indentures  of  lease  and  release  dated  the  29th  and  30th 
e  1730,  to  which  Robert  Benson  was  a  party,  reciting 
^ed  of  1714,  and  that  Lord  Bingley  was  desirous  of 
ng  the  uses  of  the  nunnery  at  Cheshunt,  and  to  settle 
lands  of  the  same  value  to  the  same  uses;  Lord 
?y  revoked  the  uses  of  the  nunnery  at  Cheshunty  and 
i  the  same  to  the  use  of  himself  and  his  heirs,  and 
^ed  the  lands  at  Hatton  in  Yorkshire,  to  the  uses  of 
ed  of  26th  of  August  17 1"^;  ^nd  covenanted  that  those 
were  of  the  yearly  value  of  120/.,  and  that  he  had  full 
to  convey,  and  reserved  to  himself  the  same  power  oS 

ition. 

;r  the  death  of  Lord  Bingley,  a  decree  was  made  at 

ills,  by  consent,  for  the  payment  of  the  10,000/.  portion 

daughter  Harriet  Fox.   . 

tuel  Benson  being  dead,  Robert  Benson  refused  to 

;he  estate  at  Hatton,  because  inferior  in  value  to  that 

tshunty   and  because  it  was  subject  to  the  term  of 


d4d 
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BUKGOTKX 

V. 

Benson. 


1000  years  for  securing  the  lOfiOOl*  portion^  and  biAM 
upon  his  title  to  Cheshunt  Nunnery  under  the  deed  of  90A 
of  August  1714^  recorered  tliat  estate  by  ejectment. 

The  bill  was  brought  by  the  devisee^  under  the  wiU^  of  tk 
Cheshunt  estate,  and  prayed  that  the  plaintiff  might  be  d6- 
dared  to  be  entitled  to  that  estate;  or  if  Roieri  JBoMM 
should  be  held  to  be  entitled  to  retain  that  estate^  then  fM 
the  plaintiff,  in  lieu  thereof,  might  be  declared  to  be  talitM 
to  the  Hatton  estate. 

Mr.  Noely  Mr.  Fazakerley,  and  Mr.  Murraqf  ibr  Ik 
plaintiffs. 

The  settlement  of  the  Cheshunt  estate  by  the  deed  d 
1714,  is  well  revoked  by  the  will,  or  by  the  deed  of  l/W} 
for  it  was  not  necessary,  by  the  former  deed,  that  the  eiM 
to  be  settled  as  an  equivalent,  should  be  so  settled  aft  tiie 
particular  time  of  the  revocation,  provided  it  waa  done  k 
time  to  secure  the  interests  of  those  claiming  under  it.  Hm 
plwitiffs  are  entitled  to  the  benefit  of  the  covenant  in  tbi 
deed  of  1730,  so  as  to  have  the  estate  made  up  to  the  vihl 
of  120/.  per  annum,  and  to  have  the  10,000/.  paid  out  of  tti 
personal  estate,  and  so  to  remove  that  objection  to  tti 
Mutton  estate.  The  plaintiffs  claim  under  the  will,  widdi  k 
not  revoked  but  con&*med  by  the  subsequent  deed  of  17901 
If  one  of  two  joint-tenants  makes  a  will,  and  then  the  ottrt 
joint-tenant  dies,  the  whole  of  the  land  will  pass  by  tk 
will,  Perkins  on  Devise,  500.  So  if  one  articles  for  a  fV* 
chase  of  land  and  then  makes  his  will,  and  afterwards  tdei 
a  legal  conveyance,  the  land  passes,  Prideaus  v.  OMmh  i 
Cas.  in  Ch.  144.     Greenhill  v.  OrtenhiUy  2  Vem.  C19. 

If  the  plaintiffs  shall  not  succeed  in  obtaining  the  CheJttd 
estate,  yet  they  are  entitled  to  the  estate  at  Hatton  |  for  if  Ai 
settlement  of  1714,  had  not  been  properly  revoked,  the  l^it 
estate  of  both  is  in  Bobert  Benson,  but  as  it  is  dear  M 
only  one  was  intended  for  him,  and  as  he  chooses  to  rellk 
the  estate  at  Cheshunt,  he  must  hdd  the  other  as  a  rendlipg 
trust  for  the  heir  at  law,  and  as  against  the  heir  at  law,  Al 
plaintiffs  are  clearly  entitled.  The  election  of  a  third  pefW 
ought  not  to  prejudice  them.  Those  who  take  under  tiis 
will  cannot  defeat  the  testator's  intention  in  any  other -poiii 
Streatfietd  v.  Streatjield,  Ca.  temp.  Talb.  176.  Mnm  % 
Reeve,  I  Vem.  219.    Noys  v.  Mardaunt,  2  Vem.  681. 

Mr.  Attorney  General  for  the  defendant  R&beri  Betmsm 
insisted  that  the  deed  of  1714,  was  not  revoked,  and  tiitli 
had  been  so  determined  by  the  recovery  in  ejectments   Thi 
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Ike  Haitan  estate,  independently  of  the  1000  years'  tenn^    Burgotve 


not  of  equal  value  with  the  estate  at  Cheshunt,  which^  ^- 

frerious  to  Lord  Bingley's  death,  was  let  for  above  175/. 


annufjij  whereas  the  covenant,  if  that  was  to  be  resorted 

to,  was  only  that  the  Hatton  estate  should  be  of  the  annual 

Tibe  of  120/.,  in  which  he  disclaimed  all  beneficial  interest. 

Mr.  Flayer  and  Mr.  Banks  for  the  defendant  Fox  and  his 

irife  Harriet^  the  heir  at  law,  contended,  that  the  deed  of 

1730  revoked  the  will  by  which  the  reversion  of  the  Cheshunt 

estate  might  otherwise  have  passed,  and  that  the  estate  at 

Maiton  was  to  be  considered  as  a  resulting  trust  for  the 

ifdi  at  law,  the  plaintiff  being  a  mere  volunteer,  and  not 

entitled  to  any  equivalent  for  the  devise  intended  for  her  by 

Jhewill. 

Lo&o  Chancellor. — ^The  first  question  is,  whether  there  May  13,  1738. 
VIS  a  good  revocation  of  the  us^s  of  the  deed  of  1/1^ 
^Mier  by  the  will,  or  by  the  deed  of  1730;  and  1  am  clearly 
T$t  opinion  that  the  power  of  revocation  was  not  well  exe- 
fited  in  respect  of  the  difference  of  the  value  of  the  two 
states,  and  the  term  of  1000  years  which  covered  Hatttm, 
£«  part  of  the  Yorkshire  estate  settled  in  1703. 
.  I  am  likewise  clearly  of  opinion,  that  the  deed  of  1730, 
ms  a  revocation  of  the  will,  quoad  the  devise  of  the  Hat^ 
'4m  estate,  as  part  of  all  the  testator's  lands,  &c.,  in  York" 
/<iifrf,  mentioned  to  be  devised  by  the  will ;  and  therefore, 
Miiton  could  not  be  subject  to  the  particular  uses  created 
If  the  will.  Vide  Shower's  Pari.  Ca.  150. 
-  But  as  it  was  admitted,  that  though  Robert  Benson  had  the 
l^al  estate  both  in  Cheshunt  and  Hatton  estates,  the  former 
Ifeder  the  settlement  in  1714,  and  the  other  in  1730 ;  yet 
is  one  only  was  plainly  intended  him,  and  he  chuses  to  ad- 
here to  the  Cheshunt,  &c.  he  must  be  a  trustee  as  to  the 
iQier  estates,  for  some  person  or  other  who  in  equity  has  a 
K^ht  to  it..  And  I  think  the  heir  at  law  of  the  testator 
iHll  phdnly  be  entitled  to  this  trust;  and  the  principal 
toettion  therefore  is,  as  between  the  plaintiff  and  the  heir 
It  law. 

And  as  the  plidntiff  claims  only  under  the  will,  and  is 
Qierefore  a  mere  volunteer,  he  is  not  entitled  to  any  equity 
of  this  kind.  It  is  quite  a  new  attempt  for  a  mere  volun- 
teer, not  being  a  wife  or  child,  to  come  to  a  Court  of  Equity 
U>  aeek  an  equivalent  for  a  void  devise. 

In  the  case  of  Noys  v.  Mordaunt,  2  Vern.  581.,  it  is 
fimn  Lord  Cawper  went  upon  this,  a  provision  which  was 
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BuRGOTNE    thereby  to  be  made  by  a  father  for  his  child ;  and  it  is  Yk 

^*  wise  in  this  respect  distinguishable,  that  the  dispute  the 

Benson.      ^^  between  persons  who  claimed  under  the  same  will,  he 

it  is  between  a  devisee  and  the  heir  at  law,  who  is  al^ni 

favoured. 

In  Reeve  v.  Reeve ^  I  Vem.  219.  particular  notice  n 
taken  by  the  testator,  in  his  will,  of  his  apprehension  tl 
the  3,000/.  charge  would  be  good  against  the  jointure.  '. 
express  intention  of  any  thing  of  that  kind  appears  in  i 
present  case.  Here  it  was  likewise  to  make  provis: 
for  an  only  daughter,  and  no  inference  can  be  drawn  fr 
those  resolutions,  in  favour  of  a  mere  volunteer,  as 
plaintiff  is. 

i\r.  jB. — Held  clearly  by  the  JLord  Chancellor ,  there  i 
no  pretence  for  paying  off  the  10,000/.  charged  on  the  tc 
of  1000  years,  out  of  the  personal  estate  of  Lord  Bingi 
but  the  land  on  which  it  was  originally  charged  must  b 
the  burthen  of  it ;  and  what  was  done  by  the  decree 
this  case  could  be  only  matter  of  agreement  between 
parties.  (1) 

His  Lordship  declared  he  saw  no  cause  to  give  the  ph 
tiflf  any  relief  in  equity ;  and  therefore  ordered  that  the  n 
ter  of  the  plaintiff's  bill  stand  dismissed  without  costs. 

(1)  See  BarlholomezoY.Mai/^  ante,  Lanoy  v.   Athol^  2Atk.   444.    7 

page  255,  and  the  cases  there  cited,  kerville  v.  Faxscett^  2  Bro.  C.  C. 

in  note  (2)  to  that  case ;  and  see  Co-  Ward  v.  Dudley^  2  Bro.  C  C.  I 

ventry  v.  Coventry^    2  P.  Wms.  222.  Ilozcell  v.   Price,     1   P.   Wms.  ^ 

Evelyn  v.   Evelyn^  2  P.  Wms.  664.  Galton  v.  Hancock,  2  Atk.  439. 
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WARD  HEATHER,  an  Infant      .    .    Plaintiff;  (1) 

and 
iRTHA  HEATHER,  ANN  and  ELI- 
JABETH   HUNTINGFORD,  JAMES  J.  Defendants. 
ODER,  and  Others 


il/tfj/  I9thy  1738. 

w\RJ>  Heather  by  his  wiU,  dated  April  19,  1730,  gave     i  y^^^  425, 
his  daughter,  Ann  Huntingford  and  the  heirs  of  her  Edward 
y,  20/.  a-year  to  be  paid  to  her  quarterly  without  any  ^^"1^  ^^ 
tement ;  and  in  case  she  died  without  issue  then  to  his  an  annuity  of 
s  William  and  Edward  Heather ^  whom  he  appointed  daugl^^d 
executors,  and  who  proved  his  will.  thchcirB of 

her  body  and 
'ints  his  son  executor,  who  by  his  will  gives  to  her  and  her  daughter  an  annuity  of 
to  be  piud  out  of  real  estate ;  and  by  an  indorsement  upon  the  will  with  a  pencil, 
irects  that  this  annuity  shall  not  be  taken  for  another  20/.  annuity,  but  to  confirm  the 
per  anrnum^  left  her  and  her  daughter  by  her  father  ;*'  Held  that  the  daughter  was  not  en- 
i  to  both  annuities ;  not  upon  the  ground  that  the  indorsement  being  unattested  could  affect 
real  estate  charged  with  the  annuity ;  but  by  way  of  exoneration  of  his  father's  personal 
:e,  he  being  the  only  person  chargeable  by  way  of  personal  demand  as  the  executor 
is  father. 

Villiam  Heather  died,  leaving  John  Heather  one  of  the 
mdants,  his  eldest,  and  the  plaintiff  his  second  son. 
Inward  Heathery  the  son  of  the  first  named  Edward 
ither,  by  his  will,  dated  May  1,  1731>  gave  to  his  sister 
n  Huntingford  and  her  daughter  Elizabeth,  20/.  per  an- 
n,  to  be  paid  quarterly  without  any  abatement,  out  of 
five  freehold  houses  in  Holbom  ;  but  in  case  they  died 
hout  issue  then  the  20/.  a-year  was  to  return  to  the 
ntiff  or  the  family  of  the  Heathers.  And  after  some 
;r  bequests  he  gave  all  his  real  estate  which  he  had  of 
father  and  all  his  personal  estate,  stock  in  trade,  money, 
securities,  to  the  plaintiff. 

Jpon  the  back  of  the  will  in  pencil,  the  testator  indorsed 
following  words,  which  were  proved  in  the  Ecclesia^sti- 
Court,  as  a  codicil  to  the  will : — "  I  hope  the  20/.  given 
ly  sister  Huntingford  herein  will  not  be  taken  for  another 
a-year ;  but  to  settle  and  confirm  the  20/.  per  annum 


)  The  statement  of  this  case,  and  the  arguments  of  counsel,  are  taken  from 
IIardwicke*$  Note-book.     The  judgment  from  Atkyns. 
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Heather. 


her  father  left  her  and  her  daughter ;  and  if  they  cBe  wiAr 
out  lawful  issue  let  it  come  to  my  heir.''  i 

The  Master  of  the  Rolls  having  held  that  Ann  HmHug' 
ford  and  Elizabeth  her   daughter   were  entitled  to  til  ; 
annuities  of  201.  ;  that  question  now  came  on  be&ne  tb  \ 
Lord  Chancellor  upon  an  appeal  from  that  decbion. 

Anne  Huntingford  having  become  a  bankrupt,  her  !!• 
signees  claimed  the  two  annuities. 

Mr.  Attorney' General  and  Mr.  Flayer^  for  theplainli( 
contended^  that  it  being  clear  that  the  last  testator,  A* 
ward  Heather,  did  not  intend  that  his  sister  Aim  Omibt 
ford  and  her  daughter  should  take  the  annuity  under  kb 
will  and  also  that  under  the  will  of  his  father,  one  m- 
Buity  only  was  payable ;  because  otherwise  Ann  HwUkfgr 
ford  and  her  daughter  would  be  taking  under  the  will  mi 
defeating  its  intentions  at  the  same  time. 

Mr.  Bobinson,  for  Ann  Huntingford  and  her  dMgHn 
contended,  that  the  codicil  not  being  attested  couU  Nfc 
operate  upon  the  annuity,  which  by  the  will  was  i1ini|rf 
upon  freehold  property ;  and  that  the  annuity,  as  f^vcntf, 
the  will  could  not  be  considered  as  given  in  satisfiiGtMi  rf 
the  annuity  under  the  father's  will,  the  one  being  gifca  t^ 
Ann  Huntingford  in  tail  and  the  other  to  her  and  kr 
daughter. 

Lord   Chancbllor. — ^The  testator's  intention  is  mi 
plain,  (if  the  Court  can  take  notice  of  it)  by  the  indom- 
ment  that  his  sister  should  have  only  one  annuity,  and  Ait ' 
he  was  only  willing  to  confirm  and  settle  it  on  a  more  le-  < 
cure  fund  than  a  fluctuating  personal  estate,  by  chaigiiy  < 
it  on  his  real  estate,  which  was  not  done  by  Uie  CEUhor^i 
will. 

*  If  it  had  been  inserted  in  the  will,  there  could  have  bees  j 
no  doubt ;  but  as  nothing  can  be  taken  either  to  enlaige  or  \ 
diminish  what  affects  a  real  estate,  unless  it  be  executed  W^ ' 
cording  to  the  statute  of  Frauds  and  Perjuries ;  and  as  tki 
testator  has  not  complied  with  the  directions  of  that  statflfei^ 
estates,  unless  this  indorsement  cannot  be  of  any  weight. 

it  be  executed  '  ^ 

accordiDg  to  the  stotute  of  Frauds  and  Peijuries, 

In  confirm-  \  y^jy  much  question  if  this  last  annuity  can  be  taken  • 

iDg  one  le-  .  :» 

gacy  to  be        a  Satisfaction  of  the  annuity  given  by  the  father's  will,* 

being  charged  on  a  different  fund,  and  given  in  anoditf 
manner ;  for  regard  has  been  always  had  to  the  pardcnb^ 

ways  had  to  the  particular  circumstanees,  limitations,  and  fundi  out  of  wldch  the  twoiivta' 
legacies  are  to  anic.   Tht  daughter  of  ^.  not  entitled  to  both  annoitief . 


The  indorse* 
ment  of  no 
weight,  as 
nothing  can 
either  en- 
large or  di- 
minish what 
affects  real 


a  satisfac- 
tion for  ano- 
ther, regard 
must  be  al- 
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ircamstances,  limitations,  and  funds  out  of  which  lega-     Heather 

ies  are  to  arise ;  yet  I  think  she  is  not  entitled  to  both 

mnities  ;  but  not  so  much  on  account  of  the  codicil,  as  by 

qr  of  exoneration  of  the  personal  estate  of  the  father. 

e  was  the  only  person  chargeable  by  way  of  personal  de- 

md,  and  might  by  codicil  or  testamentary  schedule,  which 

fects  a  personal  estate  according  to  the  rule  in  the  civil 

r,  direct  that  in  case  his  sister  should  take  the  annuity 

der  his  will,  she  should  not  have  it  out  of  his  father's 

laonal  estate,  but  that  his  personal  estate  should  be  dis- 

nged  therefrom ;  and  taking  it  in  that  light,  it  does  not  oon- 

idict  the  statute  of  Frauds  and  Perjuries,  and  for  that  rea- 

n'his  Lordship  altered  Sir  Joseph  Jekylfs  decTee.{2) 

His  Lordslup  declared,  that  in  case  the  defendant,  or  the 

■ignees  under  the  said  commission  awarded  against  the 

feidaat,  Ann  Huniingfordy  should  insist  on  the  benefit  of 

Rtnnaity  of  20/^  given  to  her  by  the  will  of  her  brother, 

\tHard  Heather f  in  that  case,  they  are  not  entitled  ta  re- 

irt  any  benefit  of  the  annmty  of  201.  given  to  the  said  de- 

Idant,  Ann  Huntxngfwd^  by  the  will  of  her  father,  Edward 

ifUker,  payable  out  of  his  personal  estate,  and  of  whose 

It  £dward^  her  brother,  is  executor.  (3) 


'%)    See  Newman   v.  Newman^   1     Ilchesier,  7  Yes.  373. 

K  C.  C.  186.     Theliusson  v.  H^ood*        (3)   Reg.  lib.  A*   1737.  fo*  569. 

ijl3  Ves.  333.    Ex  parte  Earl  of 


ANONYMOUS.  (1) 


MaySUty   1738. 

lAtk.489. 
B&B  is  no  instance  of  appointing  a  receiver  of  the  rents  The  Court  will 

profits  of  an  infant's  estate,  where  there  is  no  bill  de-  °2L?^^^'  * 

A  '  receiver  or  ui 

ding  in  this  Court ;  if  it  were  only  filed,  there  might  be  iofant'i  tstate 
ippUcation  for  this  purpose  on  behalf  of  the  infant. 


where  there  is 
iM>biUfiled.(2) 


^^i 


I)    This  case  does  not  appear  in 

I  ffeirdwuik^B  Note-book. 

1^    So    Em   parte  MmuUforty  15 


Yes.  445 ;  and  Cherry  v.  Cherry^  at 
the  Rolk,  1801,  eited  la  15  Yes.  449* 
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EDES  versus  BRERETON.  (1) 


June  }8t,  1738. 

Persons  con-  Upon  the  petition  of  the  uncle  and  guardian  of  the  plamti^ 
cerned  in  the  Mary  Edes,  who  was  ^  ward  of  the  Courts  and  an  io&rf 
ward  of ^Court  under  the  age  of  sixteen^  and  whose  fortune  amounted  l# 
S^°Mht'  8,000/.,  against  Charles  Pearson,  who  was  under  the  age  rf 
were  ignorimt  twenty,  and  who  was  the  son  of  Lard  Tankerville's  atewirill 
ward ofCourt    ^^^  marrying  the  infant  clandestinely,  without  the  lca?e  4 

the  Court ;  it  was  sworn  by  the  petitioner,  that  the  mVf 
riage  was  brought  about  by  the  contrivance  of  Pearson  idi 
Lord  Ossubton;  that  Lord  Ossulston  went  to  London^  ail 
brought  a  parson  from  the  Fleet,  who  had  lOOgomeiiiv 
marrying  the  couple ;  that  they  were  married  at  Up  Pvi^ 
Jjord  Tankerville's  seat.  Lord  Ossulston  was  present  it  tlii 
marriage,  and  gave  the  lady  away  as  her  father.  Nona  rf 
these  facts  were  denied  by  Lord  Ossulston's  affidavit^  M 
both  he  and  Pearson  denied  any  knowledge  of  the  ordmrf 
the  Court,  or  that  they  knew  that  Mary  Edes  was  a  mil 
of  Court. 

Mr.  Fazakerley,  for  Pearson^  the  husband. — Peanm% 
under  age.  The  petitioner  did  not  take  proper  care  of  ^ 
infant ;  he  kept  her  under  too  much  restraint,  intending  ti 
marry  her  to  his  own  son.  Pearson  did  not  know  of  4b 
proceedings  of  this  Court,  therefore  offended  innocently.  1 
admit  that  want  of  that  knowledge  is  not  an  absolute  exciiia 
The  punishment  of  the  husband  will  be  the  punishment  d 
the  wife  too. 

Mr.  Noely  for  Lord  Ossulston. — ^There  was  an  inadvertent 
in  sending  for  the  clergyman,  but  Lord  Ossulston  was  igno 
rant  of  her  being  a  ward  of  the  Court. 

Lord  Chancellor. — Lord  Ossulston,  by  his  affidavit 
admits,  that  at  the  request  of  Pearson,  he  procured  Bony 
the  parson,  to  marry  them,  and  he  denies  knowledge  of  an; 
of  the*  orders  of  the  Court.  It  is  positively  sworn  by  th 
petitioner,  that  the  marriage  was  brought  about  by  the  god 
trivance  of  Pearson  with  Lord  Ossulston  ;  that  Lord  OtsMci 
ston  went  to  London  and  fetched  the  parson  from  the  FleR 


(1)   This  case  is  taken  from  Lord  Hardwicke*»  Note-book. 
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had  100  guineas  for  marrying  them ;  and  that  Lord        Edes 

Iston  was  present  at  the  marriage^  and  gave  away  the    ^     «^- 

IS  father,  in  a  room  at  Up  Park.    None  of  these  facts 

snied  by  his  affidavit.    Let  PearsoUy  Mary  Tench  the 

•servant,  and  Lord  Ossulston  be  committed  to  the  Fleet 

leir  contempt.     Barry ^  the  parson,  was  committed  by 

ner  order. - 

appears  from  the  Register's  Book,  that  Lord  Ossulston 

Mary   Tench  having  surrendered  themselves  to   the 

m  of  the  Fleet f  in  obedience  to  the  order  of  the  1st  of 

presented  a  petition,  shewing  that  they  were  ignorant 
iry  Edes  being  a  ward  of  the  Court,  and  that  they 
sorfy  for  their  ojffences,  which  came  on  to  be  heard  on 
3th  of  June,  when  they  were,  upon  their  undertaking 
ent  of  all  the  guardian's  costs  relating  to  this  matter, 
Eurged  out  of  custody,  on  paying  to  the  warden  of  the 

his  fees. 

the  27th  July,  Charles  Pearson  presented  a  petition, 
g  his  ignorance  of  the  infant  being  a  ward  of  the  Court, 
liat  he  was  sorry  for  his  offence,  and  that  he  was  willing 
lesirous  as  far  as  was  in  his  power,  and  promised  to 

upon  the  infant,  when  they  both  came  of  age,  her  real 
ersonal  estate.  His  Lordship  ordered  a  receiver  of  the 
t's  real  and  personal  estate,  and  that  Charles  Pearson 
d  be  restrained  from  conveying,  disposing,  or  alienating 
art  of  his  sidd  wife's  real  estate,  without  leave  of  the 
\y  and  referred  it  to  the  Master  to  see  what  was  proper 

allowed  for  the  maintenance  of  Charles  Pearson  and 
ife  ;  and  the  said  Charles  Pearson's  solicitor  undertak- 
»  pay  the  costs  of  the  present  application,  he  was  dis- 
ed  upon  payment  of  the  Warden's  fees.  (1) 


(1)  Reg.  Lib.  A.  1737.  fo.  479.  fo.  547. 
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ftEIilRY  HERVEY,   and  CATHERINE,'* 
his  Wife,  ANN   GLUTTON,  Widow  of 
THOMAS  GLUTTON,  deceased,  which  l™^^ 
said  GATHERJNE  and  ANN  are  two  of  /"™™ 
the  Daughters  of  Sir  THOMAS  ASTON, 

Bart,  deceased . 

and 

Dame  CATHERINE  ASTON,  Widow  of\ 
Sir  THOMAS   ASTON,  Sir  THOMAS 
ASTON,  Bart.,  eldest  Son  and  Heir  of  the  1  q. 
said  Sir  THOMAS  ASTON,   deceased,  j"*^^ 
Sir   JOHN    CHESSHYRE,    HENRY 
WRIGHT,  and  ANDREW  KENDRIGK  J 

On  Appeal  from  an  Order  of  the  Hosier  of  the  M 


April  29^A,  Nov.  ^Ut.  1737.    June  5th.  17S9. 
1  Atk.  361.  r  7  7 

Sir  Tkomasjit'  ^^^  Thomas  AsToif  having  issne  by  his  wife,  the  del 
toH,  bj  settle-    lady  Aston^  one  son.  the  present  Sir  Thomas  A$t 

meal,  resenr-  ' 

ing  to  himself  a  power  of  re^ocfttkni,  conrefs  certmn  estates  to  trustees  for  a  term  of} 
trust,  in  case  he  shall  hare  one  or  more  son  or  sons  Urio^  at  th«  tine  of  bis  death,  i 
daughters  than  one  living  at  that  time,  or  who  shall,  in  his  life-time,  be  married  witl 
sent,  that  then  it  may  be  lawfni  for  theaaid  trustees,  bf  and  out  of  the  rents  and  pro 
premises,  and  by  such  interest,  produce,  and  increase,  as  shall  be  made  of  the  ssn 
such  mortgage  or  leasing  thereof,  or  such  ways  and  means  as  to  them  shall  seem  meet 
levy,  and  receive  for,  ai^  as  the  portion  of  eirery  such  reepectire  daug hter^  the  anm  i 
and  after  such  respective  sum  of  2,000/.  shall  be  so  received  and  raised,  shall  and  si 
every  such  daugkter  tbe  sum  of  2,0001.  at  the  respective  days  of  their  marriage,  with 
sent  of  Lady  Astouy  if  liviog,  and  being  his  widow,  or  if  she  be  dead  or  married  again, 
the  consent  of  the  trustees,  or  the  survivor  of  them,  or  the  executors,  administrators,  ( 
of  the  survivor,  and  also  by  and  out  of  the  rents  and  profits  of  the  pvenisea,  to  pay 
each  the  sum  of  50/.  until  the  age  of  eighteen,  and  after  that  age,  and  until  their  marri 
such  consent  as  aforesaid,  and  during  the  life,  and  until  the  second  marriage  of  tbeu 
70/.  yearly,  and  from  and  after  their  marriage,  with  such  consent  aa  aforcaaid,  or  afler 
or  second  marriage  of  their  mother,  the  yearly  sum  of  100/.,  until  their  respective  msi 
deaths,  which  9ho<k1d  first  happen,  and  in  case  of  the  death  of  anr  of  the  daughters  be 
should  be  married  with  such  coaseot  as  aforesaid,  then  the  portion  shall  cease,  and  ti 
be  exonerated  thereof;  and  if  raised,  shall  be  paid  to  the  person  entitled  to  the  rev 
the  estate,  the  funeral  expenses  of  such  daughters  so  dying  befois  jnarriage,  to  be  pi 
person  entitled  to  the  reversion. 

Sir  ThomoM  Aston,  by  his  will,  directs,  that  out  of  other  resl  estates,  (which  h< 
should  be  accounted  as  part  of  his  personal  estate)  and  out  of  all  other  monies  to  ^ 
was  entitled,  certain  sums  shall  be  raised  and  paid  to  his  daughters,  to  be  for  the  augs 
of  their  portions,  provided  by  the  settlement,  to  be  paid  to  them  at  such  times,  and  s 
such  conditions,  provisoes,  limitations,  and  agreements,  as  their  original  portions  w 
subject  to ;  and  in  case  any  of  his  daughters  shall  happen,  to  die,  their  additional  portioi 
to  go  to  their  personal  representatives. 

Two  of  the  daughters  of  Sir  Thonuu  Aaton,  after  his  death,  having  married  without  tb 
of  their  mother,  tiiey  were  held  not  entitled  either  to  tiie  original  portions  provided  by  tl 
ment,  or  the  additional  portions  given  by  the  will.  (2) 

(1)  The  Btatement  of  this   case  is  Master    of  the    Rolls,    Mr. 

taken  from  papers  in  Lord  Hardwicke's  Comi/nsj    and    of   Lord    Her 

collection.     The  arguments  of  coansel,  from  manuscript  reports  foond 

and  the  judgment  of  Lee  C.  J.  and  collection  of  Lord  Hardakkej 

Willes  J.  from  the  Lord  Chancellor's  ter  of  which  is  corrected  bj  hin 

Note-book.     The  judgments  of  the  (2)  With  respect  to  legaciei  * 
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fbterSy  by  indentures  of  lease  and  release^  bearing     Bektbit 
7th  and  28th  of  May,  1713»  between  himself  of  the  «. 

Sir  John  Chttwood  and  John  Crew,  of  the  second      AnroH. 


>9  conditions  in  restraint  of 
re  void,  whether  they  be 
or  subseqaent,  unless  there 
over,  in  which  case  the  de- 
rill  take  effect,  Reynish  v* 
Wils.  130.  3  Atk.  330,  S.  C. 
Duke^  1  Vern.  20.  PuU 
ddy,  1  Wils.  21.  Wheeler 
t,  3  Atk.  364.  Hemmingi 
y^  1  Bro.  Cha.  Ca.  304. 
i  V.  Morris^  2  Atk.  184,  con- 
ithoritj  of  which  has  been 
joned,  see  Hemmings  v. 
1  Bro.  Ch.  Ca.  304.  Scott 
i  Bro.  Ch.  Ca.  432.  And  see 
Jurisconsalt  Exercitations, 
Malcolm  v.  O^Callaghan^ 

'uie  there  seems  to  be  excep- 
thc  condition  be  precedent, 
es  only  up  to  the  age  of 
,  Stackpole    V.  Beaumont^ 

(but  this  decision  seems  to 
[dicial,  as  it  is  apprehended 
was  no  condition  annexed  to 
ut  the  party  to  whom  the 
given,  did  not  put  herself  in 
to  answer  the  description  of 
to  take ;  and  see  3  Ves.  97. 
f.    TyleTj  2  Bro.  Ch.  Ca. 

in  the  cases  of  alternative 
^here  the  condition  is  like- 
dent,  Gillelt  V.  Wrayy  1 
84.  Scott  V.  Tyler^  D.  per 
low  Dicken's  Reports,  722. 
cks  V.  Pendarvk^  2  Eq.  Ca. 
pi.  1 .  Belkisis  V.  Ermine  J 
2.  It  is  otherwise  where 
on  is  subsequent.  Garrett 
I  Vern.  293.  But  a  general 
evise  is  not  a  sufficient  devise 
^ker  V.  Parker^  2  Freem. 
hill  V.  Bayley^  Pre.  in  Ch. 
rett  V.  Pritty^  2  Vern.  294. 

HeyzDood^  cited  in  this 
9  V.  Horner^  contrd^  denied 
eph  Jekylj  but  asserted  by 
r.  to  be  an  authority.     The 

must  either  be  a  special  be- 
e  event  of  net  observing  the 
or  tantamount  to  a  special 


bequest,  as  by  specially  directing  the 
legacy  to  sink  into  the  residue.  Wheeler 
y.  Bingham^  3  Atk.  364.  Lloyd  v; 
Branton^  3  Mer.  108.  As  to  the  dif- 
ference between  a  condition  precedent 
and  subsequent,  in  respect  of  the  vest- 
ing of  a  legacy,  see  Atkins  v.  Hiccocks, 
ante  p.  114,  and  the  notes  to  that  case* 
And  where  conditions  of  forfeiture 
are  annexed  to  legacies,  on  marriage 
without  consent,  a  Court  of  Equity  has 
put  a  construction  most  favourable  to 
prevent  a  forfeiture,  per  Lord  Hard^ 
wicke^  in  Duly  v.  Desbouverie^  postj 
and  dispenses  with  a  strict  execution 
of  the  condition;  as  where  consent 
is  given  conditionally  on  a  proper  set- 
tlement being  made,  which  is  offered 
to  be  made,  but  is  not  made  until  after 
the  marriage;  Bostock  v.  Ireton^ 
Finch,  234.  Daly  v.  Desbouveriey 
post;  Or  where  the  father  imposes  the 
condition  of  the  consent  of  trustees,  and 
a  marriage  takes  place  in  his  life-time, 
with  his  consent  or  subsequent  approba- 
tion ;  Wheeler  v.  Warner^  1  Sim.  it  Stu* 
311.  Farmer  v.  Compton^  1  Ch.  Rep.  1. 
Campbell  v.  Lord  Netterville^  cited  in 
2  Ves.  634.  Pamell  v.  Lyon,  1  Ves. 
&  Bea.  479.  And  see  D'Aguilar  v. 
Drinkwater,  2  Ves.  &  Bea.  234. 
Clarke  v.  Berkeley,  2  Vern.  720.  SmHh 
V.  Cowdery,  2  Sim.  &  Stu.  358 ;  Or 
where  there  has  been  a  general  permis- 
sion to  contract  marriage  as  the  party 
thinks  fit,  and  a  subsequent  approbO' 
tion  of  a  marriage  contracted  under  such 
general  permission,  Pollock  v.  Crofts 
1  Mer.  Rep.  181 ;  Or  where  tlie  oon- 
ditioQ  becomes  impossible,  as  wYiere  tlie 
consent  must  be  of  Ufo,  and  one  dies, 
Peyton  v.  Bury,  2  P.  Wms.  626. 
Jones  V.  Earl  of  Suffolk,  1  Bro.  Ch.  Ca. 
629 ;  Or  where  one  trustee  has  given 
his  consent,  the  other  having  refused 
to  act,  Worthmgton  v.  Evans j  1  Stm. 
&  Stu.  165.  And  it  rclteves  where 
consent  is  withheld  from  a  fraudulent 
or  an  unreasonable  cause,  MesgreH  t. 
Mesgrett,  2  Vern.  680.  Merry  v. 
Ryvesy  1  Eden's  Rep.  1;    Or  where 
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Hertey      part ;  and  Sir  Robert  Burdetty  since  deceased,  and  Si 

^'  Chesskyre,  of  the  third  part ;  conveyed  to  certain  t 

Aston,       ^^^  ^j^^.^  j^^j^^^  ^^  j^.^  ^^nors,  lands,  and  bereditame 

hold  the  same  to  them  and  their  heirs,  to  the  use  of 
for  life,  remainder  as  to  the  hall  and  park  otAston,  an 
part  of  the  premises  in  Cheshire,  to  the  use  of  his  w 
defendant.  Lady  Aston,  during  her  widowhood,  and 
as  she  should  make  Aston  Hall  the  place  of  her  usi 
dence ;  and  as  to  the  rest  of  the  premises,  and  also  t 
mises  limited  to  Lady  Aston  after  the  determination 
interest  therein,  to  the  use  of  his  son,  the  defenda 
Sir  Thomas  Aston,  for  life,  remainder  to  trustees,  to  \ 
contingent  remainders ;  remainder  to  his  first  and  otl 
in  tail  male ;  remainder  to  the  second  and  other  sons 
settlor.  Sir  Thomas  Aston,  by  the  defendant.  Lady 
for  life,  remainder  to  their  first  and  other  sons  in  ta 
and  for  default  of  such  issue,  as  for  the  premises 
counties  of  Warwick  and  Berks,  to  the  use  of  Sir 
Burdett  and  Sir  John  Chesshyre,  for  1000  years,  ai 
the  rest  of  the  premises,  as  the  respective  uses  tbereol 
determine,  and  also  the  premises  in  the  counties  of  H 


a  breach  of  the  condition  has  been  oc-  a  widow,    Hutcheson  v.  Ham\ 

casioned  not  by  the  fault  of  the  person  Bro.  C.  C.  145.     Crommelin  i 

upon  whom  the  condition  is  imposed,  melin,  3  Yes.  227. 

O^Callaghan  v.  Cooper,   5  Yes.   117.  But  these  rules  do  not  apply 

And  see  Clarke  v.  Parker,  19  Yes.  17.  or  interests  arising  out  of  lands 

D.  per  Lord  Eldon  ;  Or  where  consent  is  a  known  and  settled  maxim 

is  given,   and   retracted  upon  impro-  that  if  lands,  or  interests  out  ( 

per  grounds,  Lord  Strange  v.  Smith,  are  given  on  condition  preced 

Ambl.  264;  But  for  a  reasonable  cause,  thing  vests  till  the  condition 

consent  may  be  retracted,   Daskwood  formed  ;    Yide  this    case,    B( 

v.  Lord  Bulkelcy,  10  Yes.  230.     And  Lord  Falkland,  3  Ch.  Ca.  13i 

sec  Clarke  y.  Parker,  19  Yes.  17.  v.  Porter,  1  Mod.  300.     Re\ 

It  seems,  however,  that  where  the  il/ar^w,  3  Atk.  332.  Randall  i\ 

consent  of  all  the  trustees  is  required,  1  Bro.  Ch.  Ca.  55.     Duffield  v 

that  the  consent  of  the  major  part  is  not  1  Sim.  &  Stu.  239.     Long  v.  1 

sufficient    Clarke  v.  Parker,  ib.    D.  2  Sim.  &  Stu.   179.     And  wh 

per  Lord  Eldon;  But  what  is  stated  conditfon  is  subsequent,  if  it  b 

by  Lord   Eldon,  proceeded  upon  the  dition  in  restraint  of  marriage 

ground  that  there  was  no  case  which  consent,   the  breach  of  the  o 

decided  that  the  consent  of  the  ma-  operates,  by  divesting  the  estirt 

jor  part  of  the  trustees  was  sufficient,  was  before  vested.     1  Roll.  Al 

but  see  Escott  y.  Escott,  and    Fen-  pi.  6.    Fri/y.  Porter,  I  Mod.  SO 

trits  V.  GUdd,  cited  in  this  case,  where  see  Popham  v.  Bampjield,  1  V< 

it  was  held  that  the  consent  of  one  But  in  order  to  work  a  forfeiture 

trustee  was  sufficient,  the   consent  of  an  heir  at  law,  he  must  have  n* 

two  being  required  by  the  will.     Such  the  devise,  Burleton  v.  Humfrei 

conditions  do  not  extend  to  the  case  of  258. 
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i  Berksj  after  the  determination  of  the  term  of  1000 
ITS,  to  the  use  of  the  first  and  other  sons  of  the  settlor, 

Thomas  Aston,  by  any  other  wife,  in  tail  male;  re- 
inder  to  the  first  and  other  daughters  of  the  defendant, 
y  Sir  Thomas.  Aston,  in  tail  male  ;  remainder  to  the  first 
I  other  daughters  of  the  second  and  other  sons  of  the  set- 
,  Sir  Thomas  Aston,  in  tail  male ;  remainder  to  the  first 

other  daughters  of  the  settlor.  Sir  Thomas  Aston,  by  the 
;ndant.  Lady  Aston,  in  tail  male,  with  divers  remainders 
r. 

Tie  trusts  of  the  term  of  1000  years  were  declared  to 
that  in  case  Sir  Thomas  Aston,  the  settlor,  should  die 
lout  issue  male  by  his  wife  Lady  Aston,  or  having  issue 
e  who  should  die  before  marriage  and  before  the  age  of 
aty-one  years,  and  should  have  only  two  daughters  by 
wife  Lady  Aston  living  at  the  time  of  his  decease,  or 

in  his  life  should  have  been  married  with  his  consent ; 
b  in  that  case  and  not  sooner  or  before.  Sir  Robert  BuT" 
and  Sir  John  Chesshyre  and  the  survivor  of  them,  and 
executors,  administrators,  and  assigns  of  such  survivor 
lid  take  and  receive  the  rents,  issues,  and  profits  of  the 
nises  limited  to  them  for  1000  years,  and  by  such  in- 
st,  produce,  and  increase  as  should  be  made  or  raised 
he  same  or  any  part  thereof,  or  by  such  mortgage  or 
ing  thereof,  or  of  any  part  or  parcel  thereof,  or  such 
s  and  means  as  to  them  should  seem  meet,  raise  the  sum 
»,0U0/.  and  the  same  so  raised  pay  and  deliver  to  or  to 
use  of  the  younger  of  such  two  daughters,  when  and  as 
1  as  she  should  be  married  with  the  consent  of  the  de- 
lant.  Lady  Aston,  if  then  living  and  not  married  again, 
if  dead  or  married  again,  then  with  the  consent  of  Sir 
^ert  Burdett  and  Sir  John  Chesshyre,  or  the  survivor  of 
n,  or  the  executors,  administrators,  or  assigns  of  such 
rivor ;  and  upon  this  further  trust  that  the  said  Sir  Robert 
rdett  and  Sir  John  Chesshyre  and  the  survivor  of  them 

the  executor  administrator  or  assigns  of  such  survivor, 
uld  yearly  after  the  death  of  Sir  John  Aston  the  settlor 
bout  issue  male  raise  and  pay  to  such  younger  daughter 

of  the  rents  issues  and  profits  of  the  said  premises 
il  her  marriage  with  such  consent  as  aforesaid  and  dur- 
the  life  of  the  defendant  Lady  Aston,  and  until  the  se- 
d  marriage  of  the  said  Lady  Aston  the  yearly  sum  of 
I.  and  from  and  after  the  marriage  of  such  daughter  with 
1  consent  as  aforesaid,  and  after  the  decease  or  second 
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marriage  of  the  said  defendant  Lady  ^ston  the  sam  of  2S01 
per  annum  until  the  said  sum  of  5,0002.  should  be  lused 
and  paid ;  and  after  providing  for  the  event  of  there  being 
more  than  two  daughters,  and  a  son  and  only  one  daughter; 
it  was  further  declared  that  in  case  the  said  Sir  Thomas  Ai- 
ton  the  settlor  should  happen  to  have  one  or  more  son  or 
sons  of  his  body  by  his  wife  the  defendant,  Lady  Aitrn^ 
living  at  the  lime  of  his  death,  and  should  happen  to  hate 
more  daughters  than  one  living  at  the  time  of  his  death  or  ^ 
should  be  in  his  lifetime  married  with  his  consent  as  aforenUi 
that  then  it  should  be  lawful  for  the  said  Sir  Robert  BuM 
and  Sir  John  Chesshyre  and  the  survivor  of  them  and  tlie 
executors  administrators  and  assigns  of  such  suwivor  by  kA 
out  of  the  rents  issues  and  profits  of  the  said  premiiies  n 
limited  to  them  for  the  term  of  1000  years  as  aforesaid^ 
or  by  such  ways  and  means  as  aforesaid  to  raise  levy  and  le* 
ceive   for  and   as  the   portion   of  every  such    respectiil 
diiughter,  the  sum  of  2,000/.  and  after  such  respective  sun: 
of  2,000/.  should  be  so  had  received  and  raised,  should  ani 
would  well  and  truly  pay  or  cause  to  be  paid  unto  eieif 
such  daughter  respectively  the  respective  sums  of  2,00(V. 
the  respective  days  of  their  marriage  with  such  consent 
aforesaid,  and  also  that  it  should  be  lawful  for  the  said 
JRobert  Burdett  and  Sir  John  Chesshyre  and  the  surrivor 
them  and  the  executors  administrators  and  assigns  (tf 
survivor  by  and  out  of  the  rents  issues  and  profits  of 
said  premises  so  limited  to  them  for  1000  years  yearly 
and  after  the  decease  of  the  said  Sir  Thomas  Aston 
settlor  to  pay  and  satisfy  to  the  said  daughters  the 
yearly  sum  of  50/.  a-piece  until  their  respective  at 
of  the  age  of  eighteen  years  and  after  their  respective 
ment  of  that  age  and  until  their  respective  marriage 
such  consent  as  aforesaid,  and  during  the  life  of  the  sud 
fendant  Lady  Aston,  and  until  the  second  marriage  of 
said  hady  Aston  the  respective  yearly  sum  of  70/.  and 
and  after  the  respective  marriage  of  such  daughtera 
such  consent  as  aforesaid  and  after  the  decease  or 
marriage  of  the  said  defendant  Lady  Aston^  then  the 
spective  yearly  sum  of  100/.  until  their  respective 
or  death  which  should  first  happen.    And  it  was 
agreed  by  and  between  all  the  parties  to  these 
and  it  was  thereby  declared  that  if  any  of  the  said  dangh^ 
should  depart  this  natural  life  before  she  or  they  should 
married  with  such  consent  as  aforesaid  that  then  the  son 
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itims  intended  for  the  portion  or  portions  of  her  or  them  so 
dying  should  cease  and  the  said  premises  be  exonerated  there- 
from, and  if  raised  and  so  far  as  the  same  should  be  raised 
should  remain  and  be  payable  unto  such  person  or  persons 
to  whom  the  remainder  or  reversion  of  the  premises  expect- 
ant upon  the  said  term  should  for  the  time  being  belong  or 
appertain,  the  funeral  expenses  of  such  daughter  or  daugh- 
ters BO  djring  before  marriage  to  be  first  paid  and  satisfied 
by  such  person  or  persons  to  whom  the  remainder  or  rever- 
sion should  so  belong  or  appertain. 

By  this  deed  a  power  of  revocation  and  of  new  appoint- 
ment by  deed  or  will  was  reserved  to  Sir  Thomas  Aston. 

Sir  Thomas  Aston  afterwards,  by  his  will,  dated  the  26th 
of  February,  1722,  after  taking  notice  of  the  above  settle- 
ment, of  28th  of  May,  1712,  and  that  the  manor  of  Southrey^ 
and  certain  other  lands  in  the  county  of  Norjolk^  had  lately 
Iwen  devised  to  him,  subject  to  the  payment  of  certain  sums 
amounting  to  3,100/.  which  he  had  paid,  and  that  his  per- 
aonal  estate  desigtied  for  the  benefit  of  his  daughters  was 
thereby  much  diminished,  devised  the  said  manor  of  Southret/^ 
«nd  the  said  other  lands  in  the  county  of  Nor/oik,  to 
the  defendants.  Hairy  fPright  and  Andreto  Kendrick^  for 
MO  years,  without  impeachment  of  waste,  upon  trust,  by 
•ale  or  mortgage,  within  six  months  after  his  decease,  to 
taise  the  said  sum  of  3,100/.,  and  to  pay  the  same  to  his 
executrix,  to  be  accounted  as  part  of  his  personal  estate, 

Ed  to  come  in  lieu  of  what  bad  been  so  paid  by  him. 
id  he  further  devised  certain  lands  in  Frodsham,  in 
Cie^Aire,  which  be  had  lately  purchased,  to  the  same  trus- 
tees, for  a  term  of  500  years,  without  impeachment  of  waste, 
^m  trust,  within  six  months  after  his  death,  by  sale  or 
iKrtgage,  to  raise  1,000/.,  and  to  pay  the  same  to  his  exe- 
Mrix,  to  be  accounted  part  of  his  personal  estate,  and 
Mject  to  the  said  terms  of  500  years  and  500  years,  he 
iirised  the  said  premises  in  Norfolk  and  Frodsham  to  the 
Iteie  uses  to  which  the  manor  of  Nun  Eaton  was  limited  by 
m  above  settlement.  And  he  further  directed  that  out  of 
m  nid  sums,  so  to  be  raised  and  paid  out  of  the  said  Nor- 
m  and  Frodsham  estates,  and  out  of  all  other  monies  to 
Mirii  he  should  be  entitled  at  his  death,  except  what  might 
^hk  the  actual  possession  of  himself  or  his  wife,  there 
liid  be  paid  to  his  daughters,  who  should  be  unmarried 
i  tnqprovided  for  by  him  at  the  time  of  his  death,  the  sum 
a^|0Oftf^  if  the  same  would  extend  so  far,  and  if  not,  so 
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much  as  the  same  would  extend  to  pay  equally  amongit 
them,  to  be  for  the  augmentation  of  their  portions,  provided 
for  them  by  the  said  settlement,  to  be  paid  to  them  at  socli 
times,  and  subject  to  such  conditions  provisoes  limitatioDs 
and  agreements  as  their  original  portions  were  by  the  sud 
indenture  made  subject  and  liable ;  and  in  case  any  of  Us 
daughters  should  happen  to  die  before  her  or  fheir  original 
portions  should  become  payable,  then  his  will  was^  thattk 
said  2,000/.  should  not  be  paid  to  the  executors  or  adminis- 
trators of  them  so  dying ;  and  in  case  the  money  out  of 
which  the  said  sum  of  2,000/.  a-piece  was  to  be  raised, 
should  be  more  than  sufficient  for  raising  the  2,000/.  a-pieoe 
for  his  daughters,  he  gave  and  bequeathed  the  residue  thereof 
unto  his  wife,  the  defendant  Lady  Aston^  to  whom  he  gait 
and  bequeathed  all  the  rest  and  residue  of  his  goods  chatteb 
and  personal  estate  not  thereinbefore  given  and  bequeathed^ 
and  appointed  her  sole  executrix  of  his  will,  and  gave  to )» 
the  custody  and  guardianship  of  all  his  children  until  their 
ages  of  twenty-one. 

The  said  Sir  Thomas  Aston,  by  a  codicil  to  his  iril^ 
dated  the  IJth  of  July,  1723,  after  reciting  the  proviaflt; 
made  for  his  daughters'  portions,  by  the  indenture  of  the  294 
of  May,  1712,  and  his  power  of  revocation,  and  that  tb 
term  limited  for  the  purpose  of  raising  such  portions  would 
not  commence  until  after  other  estates  of  inheritance,  so  tW 
his  daughter  would  have  no  benefit  therefrom  at  his  deitl^ 
or  until  the  death  of  his  son  without  issue  male,  di 
that  the  said  term  of  1000  years  should  commence  from 
after  his  decease,  before  the  estate  limited  to  bis  son, 
for  the  better  raising  the  said  portions,  he  directed  that 
the  lands  settled  by  that  indenture,  except  the  lands  i 
Cheshire,  should  be  subject  to  that  term  of  1000  years, 
the  better  raising  of  the  portions  by  that  indenture 
pointed  to  be  raised  according  as  the  same  were  therein 
thereby  appointed  to  be  raised  and  paid;  and  for 
raising  such  portions,  he  directed  and  appointed  that 
said  lands  in  Cheshire,  except  certain  parts  thereof 
to  his  wife  during  her  widowhood,  should  be  to  the  use 
the  same  trustees,  upon  trust  to  pay  his  son  certain 
sums,  until  his  age  of  twenty-five  years,  out  of  the  rents 
profits,  and  to  apply  the  rest  and  residue  of  the  rents 
profits  for  and  towards  the  raising  of  the  said  portions  d 
daughters  ;  and  he  declared  his  will  to  be,  that  the 
and  uses  in  the  said  indenture  limited^  after  his 
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ibuld  give  way  and  place  to  the  several  uses  therein  and 
lereby  limited. 

Sir  Thomas  Astoriy  the  father,  died  in  the  month  of  Ja« 
ary,  1724,  leaving  only  one  son,  the  defendant,  Sir  Tho- 
IS  Astorty  and  eight  daughters.  The  defendant.  Lady 
f/on,  proved  his  will. 

fn  Easter  Term,  1725,  a  bill  was  filed  on  behalf  of  the 
ighters,  praying  that  the  will  and  codicil  might  be  esta- 
shed  and  the  trusts  performed. 

By  a  decree  in  that  cause  at  the  Rolls,  of  the  6th  of  De- 
aber,  1725,  it  was  declared,  that  the  will  and  codicil  were 
II  proved,  and  that  the  plaintiffs  were  entitled  to,  and 
^ht  to  enjoy  the  benefit  of  the  respective  provisions  made 
them  by  the  settlement,  will,  and  codicil,  and  directed  the 
eral  maintenances  to  be  paid  accordingly,  and  reserved 
;rty  to  the  plaintiffs  to  apply  for  their  respective  portions 
:hey  should  become  payable. 

kfter  this  decree,  the  plaintiff,  Henry  Hervetfj  married 
Iherinej  and  Thomas  Clutton  married  Ann,  two  of  the 
ghters  of  Sir  Thomas  Aston.  The  suit  having  thereby 
ome  abated,  in  Trinity  Term,  1734,  the  present  bill  of 
ivor  was  filed  by  Henry  Hervey  and  Catherine  his  wife, 
[  Thomas  Clutton  and  Ann  his  wife, 
^dy  Astonj  in  her  answer  to  this  bill,  stated  that  her 
ghter  Catherine  had  married  without  her  consent,  after 
h  she  and  her  husband  had  had  notice  of  the  provisions 
h%  settlement,  as  to  the  necessity  of  such  consent ;  that 
had  refused  her  consent  because  Mr.  Hervey  had  no  pro- 
ty  by  which  he  could  make  any  provision  for  his  wife  or 
lily.  That  her  other  daughter  Ann  had  also  married 
hout  her  consent,  and  under  the  age  of  twenty-one  years, 
IT  having  had  notice  of  the  provisions  of  the  settlement. 
This  answer  was  not  replied  to,  but  on  the  16th  of  April, 
J6,  Henry  Hervey  and  Catherine  his  wife,  and  Thomas 
Uton  and  Ann  his  wife,  presented  a  petition  to  the 
ister  of  the  Rolls,  for  the  payment  of  the  portions  of 
100/.  a-piece,  claimed  to  be  due  under  the  settlement,  will, 
i  codicil,  to  Mrs.  Hervey  and  Mrs.  Clutton  upon  their 
jpective  marriages,  stating  that  they  had  no  other  provi- 
ms  whatsoever,  and  the  husbands  respectively  offering  to 
ake  such  settlements  of  the  said  portions  as  the  Court 

» 

^t  think  proper. 

This  petition  came  on  to  be  heard  on  the  29th  of  May, 

^,  when*  his  Honour  ordered  the  payments  of  the  main- 
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tenance  to  be  continued,  and  took  time  to  consider  at  to  the 
payment  of  the  portions. 

On  the  5th  of  November,  1736,  his  Honour,  aflker  Mlj 
stating  the  case,  delivered  the  following  judgment : — 

This  being  a  case  of  great  consequence  and  concern,  as 
well  to  the  public  as  to  private  families,  I  have  taken  time 
to  consider  of  it^  that  I  might  look  into  all  the  cases  that  tie 
in  the  books,  and  find  out  what  would  result  from  than,  and 
from  the  nature  and  reason  of  cases  of  this  kind,  and  might 
contribute  any  endeavours  to  the  fixing  of  a  rule  for  judgmg 
in  cases  of  this  nature. 

The  general  question  is,  whether  the  original  and  adA* 
tional  portions,  or  either  of  them,  became  payable  upon  die 
marriage  of  these  ladies  without  the  consent  of  their  mother. 

I  observe  that  the  marriage  of  Mrs.  Hervey  was  after 
twenty-one,  that  Mrs.  CUiitorCs  was  at  nineteen ;  that  Mik 
Hervey  was  expressly  acquainted  with  the  condition  an- 
nexed to  the  payment  of  the  portions ;  and  though  it  do& 
not  appear  Mr.  Cluiion  was,  yet  I  think,  these  or  any  other 
different  circumstances  attending  the  two  marriages,  mate 
no  difference  between  one  case  and  the  other  as  to  the 
matter  in  judgment. 

Before  I  distinguish  between  the  original  and  additiooal 
portions,  I  shall  take  notice  of  some  things  that  are  comrnes 
to  them  both :— - 

1.  They  are  provisions  for  children. 

2.  The  loss  of  these  provisions  is  a  penalty* 

3.  This  Court  can  impose  upon  the  husbands  terms  <r 
conditions,  by  way  of  settlement  on  the  wives  and  tbdr 
issue,  as  shall  be  thought  reasonable,  and  this  the  petii 
submit  to* 

1.  These  are  provisions  for  children. 

Now  provisions  for  children  are  not  merely  voluntai^ 
parents  are  obliged  to  make  a  reasonable  provision  for  tbeo 
at  their  death,  as  well  as  in  their  lifetime,  and  if  they  dU 
not,  the  law  did  it  for  them.    The  writ  De  EatimabiUpmU 
bonorum  is  to  supply  the  want  of  such  a  provision,  and 
was  anciently  the  common  law  of  England,  and  how  it  came 
to  be  confined  to  particular  places  does  not  appear,  Fte 
Herbert's  Natur.  Bre.  new  edit.  284,  285.    However,  nature 
obliges  every  parent  to  make  a  reasonable  provision  for  lij 
child,  and  in  this  Court  children  have  an  equity,  as  oreditoi*^ 
or  purchasers  have,  though  not  in  equal  degree,  they  beiflf  i 
middle  species  between  those  and  volunteers;  aad  tidi  Gotf^' 


CASES  IN  CHANCERY. 


359 


lakes  good  provisions  for  them  defective  in  point  of  law. 
t  helps  them  against  the  law.  I  need  not  mention  instances, 
liey  are  well  known. 

2.  The  loss  of  these  provisions  is  a  penalty. 

It  is  said  the  portions  here  demanded  are  not  payable  but 
Km  a  condition  precedent,  and  that  not  being  performed, 
ey  never  vested,  and  then  the  petitioners  cannot  be  said  to 
se  that  which  they  never  had. 

Supposing  this  to  be  so,  yet  this  is  a  legal  distinction,  not 
I  equitable  one,  for  children  have  a  natural  and  antecedent 
]^ht  to  a  provision  from  their  parents,  and  upon  that  foun- 
tion  this  Court  relieves  them ;  indeed,  the  quantum  of  that 
ovision  is  left  to  the  parent,  and  in  the  present  case  Sir 
iomas  Antony  the  father  of  the  petitioners,  hath  fixed  it, 
d  hath  thought  4,000/.  a-piece  a  reasonable  provision  for 
I  daughters. 

3.  This  Court  can  impose  terms  or  conditions  upon  hus- 
nds,  by  way  of  settlement  upon  their  wives  and  upon  their 
ue. 

This  is  a  power  the  Court  is  in  possession  of,  for  how  long 
ae  I  do  not  know,  but  it  was  so  in  26  Car.  II.  as  appears 

the  case  of  Shipton  v.  Hampson,  Rep.  of  Cases  in  the 
se  of  Lord  Nottingham^  145,  146,  and  is  now  fixed  and 
;ablished» 

The  Court,  in  these  cases,  acts  vice  parentis^  which  afibrds 
rery  good  reason  for  this  Court  not  to  be  strict  and  rigo- 
is  in  judgment ;  these  are  considerations  common  to  both 
I  original  and  additional  portions. 

1  come  now  to  distinguish  betwixt  the  one  and  the  other, 
d  because  the  question  concerning  the  additional  portions 
the  least  difficult,  and  may  lead  tP  the  consideration  of  the 
ber,  I  shall  therefore  invert  the  order,  and  begin  with  the 
naideration  of  the  additional  portions. 
And  I  am  of  opinion  these  portions  did,  by  the  marriage 
the  petitioners,  become  due,  and  ought  to  be  paid. 
Nothing  is  more  certain  and  established,  than  that  a 
|acy,  given  upon  condition  that  the  legatee  marry  with  the 
ntent  of  a  third  person,  even  of  a  parent,  is  due  upon  a 
arriage  without  such  consent,  unless  it  be  given  over. 
Testamentary  cases  are  of  ecclesiastical  cognizance,  and 
Qst  be  judged  by  that  law.  The  civil  law,  where  it  doth 
It  differ  from  the  canon  law,  is  taken  as  part  of  the  ec- 
niasticai  law,  and  both  these  laws  here  in  England  have 
dr  sanction  from,  and  are  controulable  by  usage  or  prac- 
*,  and  thus  they  constitute  the  King's  ecclesiastical  law. 
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Swinburne^  an  author  often  quoted  and  reUed  on  in  this 
Court,  in  his  Treatise  of  WiUs,  p.  242,  243,  lays  it  down 
as  a  general  rule,  that  all  conditions  against  the  liberty  of 
marriage,  particularly  conditions  of  marrying  with  the  con- 
sent of  another,  are  unlawful.  The  reasons  given  forth 
general  rule  are,  that  conditions  in  restraint  of  marriage  are 
repugnant  to  the  law  of  nature,  and  are  hurtful  to  the  com- 
monwealth, whose  interest  it  is  that  the  country  should  be 
thoroughly  peopled.  That  in  the  case  of  a  conditbn  to 
marry,  with  the  consent  of  another,  the  person  whose  con- 
sent is  to  be  procured,  may  make  a  hard  choice,  either  by 
reason  of  the  dislike  of  the  parties,  inequality  of  age,  dis* 
agreement  of  manners  or  the  like,  which,  if  it  were  sofieidl 
says  Mr.  Swinburne,  would  breed  greater  mischief,  than  il 
marriage  without  such  consent,  were  endured.  But  then  h 
makes  a  condition  of  marrying  with  the  consent  of  anothei 
lawful  as  to  part,  viz,  the  marrying,  and  unlawful  only  as 
to  the  consent  of  the  person,  which  shews.it  cannot  be 
said  in  the  present  case,  absolutely,  that  the  condition  is  vd 
performed,  for  it  is  performed  in  the  reasonable^  though  doI 
in  the  unreasonable  part  of  it. 

Pigotfs  case,  as  cited  by  JFinch  J.  as  a  foundation  &x 
his  opinion  in  the  case  of  Gresley  v.  Luther y  Moor.  857,' 
every  material  circumstance,  comes  up  to  the  present  caftj 
a  legacy  was  given  to  a  daughter  on  condition  she  manied 
with  the  consent  of  her  mother,  she  married  without  soel 
consent,  and  notwithstanding  this,  had  a  sentence  (in  th 
spiritual  court  it  must  be)  for  the  legacy.  I  mention  thisiM 
an  authority  to  shew  what  the  rule  of  the  ecclesiastical  itv 
is,  as  agreed  to  by  a  Judge  of  the  common  law.  But  Svi^ 
bume  goes  further,  and  p.  245  puts  the  case  of  a  legacy  upd 
a  condition  in  restraint  of  marriage  given  over  to  pious  usee] 
in  this  case,  says  he,  the  condition  is  not  to  be  rejedd 
as  unlawful,  for  the  law  doth  more  favour  piety  than  tke 
liberty  of  marriage  ;  which  particular  reason  shews  his  opi* 
nion,  that  where  a  legacy  is  given  over,  and  not  to  pc0 
uses,  the  restraint  of  marriage  is  unlawful.  Agreeable  to 
this  opinion  it  is  said,  the  civil  law  is  so,  by  my  Lord  Haki 
1  Mod.  Rep.  308.  1  Ch.  Ca.  142.  and  Abr.  of  Cases  h 
Equity,  110. 

After  all,  this  Court  hath  in  some  measure  departed  fro* 
the  rule  of  the  civil  law,  and  where  the  legacy  is  given  ovttf 
hath  held,  and  I  believe  the  ecclesiastical  courts  too  to* 
held,  the  condition  throughout  valid;  but  where  the lq|«^ 
is  not  given  over,  this  Court  hath  constantly  held  the  con* 
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dition  was  intended  to  be  only  in  terrorem.  Before  I  go 
\nto  authorities^  let  us  see  whether  there  be  a  foundation  for 
his  notion  of  a  condition  intended  in  terror em^  which  I  own 
it  first  sight  seems  to  be  too  imaginary  for  a  Court  of  Justice 

0  build  upon^  but  upon  examination  it  will  be  found  to  be 
abstantial,  and  to  be  made  good  by  nature  and  reason. 

1.  By  nature. 

I  think  there  is  a  foundation  in  nature  for  construing  such 
onditions  to  be  meant  only  in  terrorem  ;  generally,  these 
onditions  are  annexed  to  legacies  given  by  parents  to  chil- 
ren  ;  such  is  the  present  case,  and  ad  ea  quce  frequentius 
ccidunijura  adaptaniur.     Mr.  Swinburne  says,  conditions 

1  restraint  of  marriage  are  against  the  procreation  of  chil- 
ren,  and  repugnant  to  the  law  of  nature.  It  is  certain, 
lutual  affection,  or  good  liking  of  the  contracting  parties,  is 
le  natural  inducement  to  marriage^  and  this  is  personal, 
Qd  so  these  conditions  are  against  nature  with  respect  to 
le  contracting  parties,  nor  are  they  less  against  nature  with 
aspect  to  their  parents.  Let  a  parent,  if  he  were  living,  be 
sked,  if  his  daughter  married  against  his  consent  to  a  man 
F  no  fortune  or  means  of  livelihood,  which  is  the  case  he 
^ould  most  likely  provide  against,  let  him  consult  natural 
ffection,  lay  his  hand  upon  his  heart,  and  let  him  say  whe- 
ler  he  would  leave  his  child  destitute  of  all  manner  of  pro- 
ision ;  surely  he  would  not  be  so  severe :  if  not,  this  con- 
[deration  creates  a  strong  presumption  that  where  a  father 
t  his  death  leaves  a  portion  to  his  child,  on  condition  of  her 
larrpng  with  the  consent  of  another,  that  such  condition 
ras  only  intended  to  be  in  terrorem  :  but  it  is  said,  if  this 
c  known,  it  will  not  be  in  terrorem  ;  then  I  ask,  how  long 
;  will  be  before  this  is  generally  understood,  and  when  it  is, 
:  a  father  would  be  so  strict,  he  might,  by  giving  the  legacy 
ver  to  another  child  or  relation,  make  the  condition  effec- 
ual. 

2.  I  say,  the  construing  such  a  condition  to  be  intended 
»nly  tV*  terroreniy  may  be  justified  or  made  good  by  rea- 
on. 

Besides  what  hath  been  said  of  nature  (which  reason  must 
dways  be  governed  by),  I  lay  it  down  as  a  certain  truth, 
-hat  whatever  is  injurious  to  the  commonwealth  is  unreason- 
ible,  for  every  man  is  obliged  to  consult  the  interest  of 
that  in  the  first  place.  I  have  already  observed,  that  the 
lloman  law  or  civil  law  looked  upon  these  conditions  in  this 
B0it,  viz.  that  they  had  a  tendency  to  hmder  the  increase  of 
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llie  number  of  people^  and  this  is  a  reason  ifluch  extends  to 
this  and  every  other  kingdom  and  state ;  and  reasons  whidi  , 
afifoct  the  body  politic^  as  they  are  the  most  eictenrive,  ue  i 
the  most  stringent,  so  that  I  think  this  Court  is  warranted 
by  nature  and  reason  in  construing  such  condition  to  be  ioh 
tended  only  in  terrorent,  vdiere  the  legacy  is  not  given  em. 

But  it  was  insisted  on  by  the  defendant's  counsel^  t;u.tkit 
here  is  a  disposition  over  to  the  defendant.  Dame  Catherim 

As  to  this  point,  the  will  directs,  in  case  any  of  tk 
daughters  die  before  the  ori^al  portions  were  payaU^ 
then  the  additional  portions  should  not  be  paid  to  their  en- 
eutors  or  administrators,  and  if  the  money  out  of  uriiich  tk 
additional  portions  were  to  be  raised  should  be  more 
sufficient  (these  are  the  words)  ^'  for  raising  the  said 

a*piece  for  my  daughters,  I  do  give  the  residue  thereof 

my  dear  wife,  to  whom  I  give  the  residue  of  my 

estate  not  hereinbefore  bequeathed.''     Here  is  n 
g^ven  to  the  wife  by  the  first  words  but  the  residue  of 
money  over  and  above  the  2,000/.  a-piece  for  the  daughten 
indeed,  the  latter  words  make  Dame  Catherine  general 
duary  legatee,  but  that  a  bequest  of  the  residuum  ought 
to  be  construed  such  a  disposition  over,  as  will  substani 
the  condition  and  defeat  the  legacy,  will  appear  by  auth< 
which  I  shall  mention,  and  is  a  known  rule^  where  the  kgaey 
is  not  given  over,  but  would  sink  into  the  residuum  or 
nion  mass,  or  even  by  express  words  appointed  to  go  to 
residuary  legatee  (which,  by  the  way,  is  saying  no 
than  the  law  says.)  In  that  case  I  have  held  {Paget  v. 
wood,  Nov.  15,   1733)  and  I  do  hold,  that  the  legacy  is 
given  over  so  as  to  effectuate  the  condition,  but  it  is, 
withstanding,  to  be  intended  only  in  terrarem ;  ho 
that  is  not  the  present  case,  for  this  is  plainly  a  l^acy  gi' 
on  condition  of  marrying  with  the  consent  of  another^  aad 
no  disposition  over. 

As  to  authorities  upon  this  head,  I  shall  confine  mysdf 
such  provisions  or  portions  as  were  not  charged  upon 
but  affected  personal  estate  only,  and  take  notice  oC 
others  upon  the  head  of  the  original  portions. 

The  first  case  is  Escott  v.  Escott,  7th  Feb.  16S3^ 
only  in  the  case  of  Fry  and  Porter y  1  Chan.  Ca.  144. ;  but  I 
find  it  in  the  Register's  Book  of  that  year  A.  foL  ^4|^ 
6th  Febmary  1653.  A  man  bequeathed  to  his  nephews  uk 
nieces  500/.  a*piece ;  to  his  nephews  at  twenty-one^  and  \k 
nieces  at  twenty-one  or  marriage :  and  in  case  eitlier  of  k* 
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IbewB  or  nieces  should  marry  before  twenty-one^  without 
eonsenl  of  their  mother  and  unele^  his  or  her  legacy 
old  be  yoid^  and  distributed  amongst  the  others. 
hie  of  the  nephews  brought  his  bill  against  the  mother^ 
catrix  of  the  will^  and  the  uncle,  for  his  legacy;  the 
lier  insisted  that  the  plaintiff  married  without  hex  con- 
U  The  imcle  averred  his  consent^  the  Court  decreed  the 
icy  a  very  strong  case  against  such  conditions,  for  here 
a  bequest  over;  and  though  the  unde  averred  his  con- 
;,  the  mother  denied  hers ;  and  the  will  makes  the  con* 
r  of  them  both  necessary. 

he  next  case  is  Bellasis  v.  Ermine^  adjudged  by  Lord 
ncellor  Clarendon,  assisted  by  Justice,  afterwards  Lord 
d  Chief  Justice  Ifyde,  and  my  Lord  Chief  Baron  Sale, 
u  15  Car.  2.,  I  Ch.  Ca.  22.  A  portion  of  8,000/.  was 
n  to  the  plaintiff's  wife,  provided  she  married  with 
ccMQsent  of  ^. ;  and  if  not,  she  to  have  but  100/.  per 
um  ;  she  married  without  the  consent  of  A.  which  was 
ded,  and  the  plea  overruled.  The  whole  Court  declaring 
proviso  was  but  in  terrorem ;  but  if  the  portion  had 
1  limited  to  another,  it  had  been  otherwise ;  which  dis- 
tion  too  is  affirmed  by  my  Lord  Nottingham,  1  Vem. 
• 

he  next  case  was  upon  a  deed  of  trust  concerning  a  sum 
loney.  It  is  Sutton  v.  Jenks,  2  Chan.  Rep.  95,  adjudged 
^.  2.,  by  my  Lord  Nottingham.  This  case^  so  far  as 
rems  the  present  question,  is  in  the  main  rightly  re- 
ed as  compared  with  the  Register's  Book.  1,500/.  was  to 
lut  out  at  interest  for  the  benefit  of  the  plaintiff  Anne, 
e  paid  her  at  the  age  of  twenty-one  or  marriage ;  but  if 
miuried  without  the  consent  of  the  father  and  mother, 
ne  of  them,  or  the  survivor,  then  500/.  part  of  the  1,500/. 
e  paid  to  such  person  as  the  mother  by  writing  under 
hand  should  appoint.  The  mother  by  deed  poll  directed 
T  daughter  married  without  the  consent  of  her  or  of  her 
er  the  defendant,  then  the  500/.  to  be  paid  to  her  and  the 
ndaot,  or  the  survivor.  The  mother  died,  afterwards  the 
atiff  Sutton  married  the  plaintiff  Anne  in  a  clandestine 
iner,  without  her  father's  consent,  and  after  he  had  for- 
len  her  to  marry  him,  on  forfeiture  of  his  blessing,  and 
t  otherwise  she  might  expect  from  him.  The  defendant 
ned  the  500/.  Lord  Nottingham,  on  hearing  the  cause, 
ared  the  plaintiff  could  not  have  the  500/.,  but  the  de- 
lint  the  £e^er  was  entitled  to  it,  with  interest  from  the 
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Biarriage  :  Here  I  observe,  that  by  the  power  of  s^pointiiig' 
the  500/.  in  case  of  marriage  without  consent,  and  by  tlie 
execution  of  that  power,  the  500/.  is  given  over,  so  that  this 
precedent  is  not  applicable  to  the  present  case. 

The  next  is  the  case  I  mentioned  before  of  Shiptm  ?.' 
Hampson,  According  to  the  Register's  Book,  the  decree  ii 
entered  as  of  28th  of  April,  1675,  Book  B.  587* ;  as  fiuw 
concerns  the  present  question,  the  printed  book  and  thr 
Register's  Book  agree.  There  a  legacy  of  2,000/.  was  gi?«f 
by  a  father  to  his  daughter  the  plaintiff,  on  condition  ite 
married  with  consent  of  the  executors  ;  she  married  withootl 
their  consent,  notwithstanding  which  she  had  a  decree  fir 
her  legacy ;  but  there  indeed  the  plaintiff  had  the  same  sod 
charged  upon  land  without  any  condition ;  and  this  she  hii 
released  at  her  father's  request,  he  promising  to  improM 
it  for  her,  so  it  became  a  debt,  to  the  payment  of  whidK 
he  could  not  annex  any  condition.  I  mentioned  this  caM 
therefore  only  for  the  sake  of  making  the  collection  of  cisef 
any  ways  relating  to  this  matter  complete. 

The  next  case  is  Garrett  v.  Pritty,  2  Vem.  293,  4th  Jalf 
1693.  Register's  Book  A.  821.  A  man  by  his  will  gimi 
his  daughter  3,000/. ;  but  if  she  should  marry  without 
consent  of  one  Scriven  before  twenty-one,  the  legacy 
3,000/.  should  cease  and  be  void,  and  in  lieu  gives  her 
only,  and  gives  the  son  the  residuum  of  the  estate, 
plaintiflb  married  without  the  consent  of  Scriven,  (it  is 
for  granted  before  her  age  of  twenty-one,)  and  brought 
bill  for  the  3,000/.,  notwithstanding  the  clause  of  restri 
and  decreed  accordingly,  says  Mr.  FemoHj  principally 
it  was  not  expressly  devised  over,  but  to  fall  into  the  so 

The  next  case  is  Stratton  v.  Grymes,  2  Vem.  357.,  j 
by  my  Lord  Somers,  A  freeman  of  London  gives  two- 
of  his  third  or  legatory  part  to  his  daughter ;    but  if 
married  without  the  consent  of  her  mother,  then  her  b 
to  have  500/.  of  what  he  had  given  his  daughter :    she 
ried  without  her  mother's  consent.  Per  Cur\  This  is  not 
be  taken  as  a  clause  in  terroreniy  but  vests  an  interest  in 
brother,  whom  the  testator  considered  as  to  what  pro 
he  was  to  have  by  his  will,  as  well  as  the  daughter.    I  ffl«»' 
tion  this  declaration  of  the  Court,  because  it  shews  the 
reason  of  the  distinction  that  hath  prevailed  between 
conditional  legacies  where  they  are  given  over,  and  whert 
they  are  not. 

The  next  case  is  Amos  v.  Homery  reported  to  be  MiA 
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B99.  Abridgment  of  Cases  in  Equity,  112.  A  man  be- 
aeathed  100/.  to  his  daughter  on  her  day  of  marriage,  on 
>ndition  she  married  with  the  consent  of  certain  persons ; 
id  if  she  married  without  their  consent,  then  to  have  50/. 
ily,  and  gave  the  residue  of  his  personal  estate  to  the  de- 
adants  ;  she  married  without  such  consent,  and  it  is  said 
was  held  by  the  Master  of  the  Rolls,  that  this  was  more 
an  a  clause  in  terrorem,  and  that  the  devise  of  the  surplus 
the  persona]  estate  was  a  devise  over;  which  is  contrary  to 
e  opinion  of  the  Court  as  implied  in  Bellasis  and  Ermine's 
ise,  and  expressed  in  Garrett  and  Pritty,  and  contrary  to 
e  known  rule  of  the  Court;  but  after  all  there  is  no 
imdation  for  this  report ;  for  there  was  no  resolution  in 
mos  and  Homer  ;  by  the  Register's  Book  it  appears  that 
e  cause  was  brought  on  in  Michaelmas  1698,  and  that  it 
IS  put  off  for  want  of  parties,  and  never  came  on  again 
at  I  can  find. 

The  last  case  I  shall  mention  on  this  head  is  Creagh  v. 
Ihon,  2  Vem.  5/2.  John  JVilson,  a  clergyman,  bequeathed 
0/.  to  his  granddaughter,  the  plaintiff  Elizabeth,  provided 
e  continued  with  his  executors ;  but  if  she  should  be  taken 
>m  them  by  her  father  (who  was  a  papist)  before  twenty* 
te,  or  in  case  she  should  marry  against  the  consent  of  the 
:ecutors,  he  gave  her  but  10/.  The  plaintiff  Elizabeth, 
ith  the  consent  of  the  executors,  was  placed  with  a  clergy- 
an ;  after  she  had  been  there  some  time,  she  had  his  leave, 
kd  the  consent  of  one  of  the  executors,  to  make  a  visit  to 
»r  father,  who  took  that  opportunity  of  marrying  her  to  the 
aintiff  Creagh,  a  Papist,  and  gave  her  himself  a  portion  of 
X)/.  The  bill  was  for  the  legacy,  and  the  Master  of  the 
'Ms,  Sir  J.  Trevor,  decreed  it  with  interest  and  costs. 
at  my  Lord  Cowper  reversed  the  decree,  and  dismissed  the 
ai  as  to  the  200/.,  and  directed  only  the  10/. ;  here  it  was 
wrt  of  the  condition  that  she  should  not  be  taken  from  the 
cecutors  by  her  father,  which  was  done ;  for  my  Lord 
'cwper  declared. the  taking  her  away  from  the  clergyman 
ith  whom  she  was  placed  by  the  executors,  agreeable  to 
M  intent  of  the  testator,  that  she  should  be  bred  a  Pro- 
estant,  was  a  taking  her  from  the  executors ;  and  though 
\m  bad  a  consent  to  go  to  her  father,  yet  no  consent  that  he 
hould  marry  her,  which  was  the  very  thing  the  testator  in- 
Haded  to  provide  against ;  and  it  was  a  marriage  against  the 
QDsent  of  the  executors,  where  they  had  not  an  opportunity 
dote  the.marriag«  to  declare  their  dislike,  and  afterwards 
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they  dissented ;  and  here  I  observe  was  a  total  defeatuig  fk 
intention  of  the  testator  which  was  that  she  should  be  M 
a  Protestant^  and  not  marry  a  Papist,  which  I  conem 
would  be  a  good  condition  annexed  to  a  legacy  according  to 
the  Ecclesiastical  Law,  as  it  is  to  be  taken  here  since  the  l^ 
formation  of  religion,  so  that  this  resolution  doth  ncyt  eoi- 
tradict  former  resolutions,  nor  affect  the  present  caie,  whoe 
the  condition  is  barely  to  marry  with  consent  of  another^ 
and  without  any  particular  view  or  contemplation. 

From  the  view  of  these  cases,  I  am,  in  point  of  anthoiilif, 

well  warranted  in  the  opinion,  that  the  legacies  given  bj  tk 

will,  ought  to  be  decreed  out  of  personal  assets,  tnx.,  eitkr 

such  as  were  so  at  the  testator's  death,  or  such  as  bytki 

will  and  decree  are  to  be  considered  as  such,  I  mean  Ik 

4,100/.    Before  I  enter  upon  the  consideration  of  the  qnei* 

tion  concerning  the  original  portions,  I  will,  preparatory  to  i^ 

make  an  observation  upon  what  I  have  said,  relating  to  tb 

additional  portions,  viz.,  that  the  construing  such  conditkw 

annexed  to  legacies,  where  they  are  not  given  over,  to  lie 

meant  only  in  terrorenij  is  not  founded  in  the  law;   fortk 

Roman  or  Civil  Law  made  void  conditions  of  this  kind  ii 

general,  whether  the  legacies  were  given  over  or  not,  as  pe- 

judicial  to  the  public;    but  the  Church  of  Rome,  idadif 

great  sanctity  in  celibacy,  the  superstitious  notions  of  ttat 

Church  prevailed  over  the  public  spirited  notions  of  theStrte 

of  Rome ;    and  that  with  other  errors  obtained  here,  and  ii 

consequence    such  conditions  were  allowed  very  iptohMj 

without  any  limitation ;   but  then  the  spirit  or  temper  flf 

this  Court,  which  moderates  the  rigour  of  the  law  came  1% 

and  where  such  legacies  were  not  given  over,  set  up  th6  no* 

tion  of  their  being  intended  only  in  terrorenu  This  I  mentiai^ 

because  it  may  be  of  use  in  the  consideration  of  the  remainiiV 

question  concerning  the  original  portions,  because  theyariK 

out  of  a  trust,  and  all  trusts  are  to  be  judged  and  only  to  k 

judged  by  the  rules  and  maxims  of  a  Court  of  Equity ;  toA 

this  Court  hath  taken  or  used  a  latitude  or  liberality  in  tk 

construction  of  trusts,  and  governed  itself  more  by  the  k* 

tention  than  the  letter ;  and  even  in  the  case  of  Uses,  thoag^ 

they  are  now  legal  estates,  yet  because  they  were  originilif 

equitable  interests  only,  my  Lord  Coke  says,  Co.  Litt.  49a, 

The  intention  of  the  parties  works  much  in  the  raising  wA 

direction  of  uses ;  and  in  the  case  of  Sheldon  and  jDwrner^ 

2  Vem.  311,  my  Lord  iSewi^*  says.  Courts  of  Equity  ha»e 

always,  in  cases  of  trusts  taken  the  same  rule  of  pamng 
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e  intention  of  the  parties  as  in  cases  of  wills^  and  that  Hertey 
en  in  limitations  of  estates,  where  the  letter  is  to  be  as  ^  ^' 
ictly  pursued  as  in  any  case.  I  observe  in  the  present 
se  we  are  not  upon  the  construction  of  a  limitation  of  es- 
e,  but  the  direction  of  trust*money ;  and  if  this  Court 
th,  in  the  case  of  money  given  by  a  will,  and  not  given 
;r,  held  the  intention  of  the  party  in  annexing  a  condition 
this  sort  to  be  only  in  terrorem,  this  Court  must,  if  it 
1  be  consistent  with  itself,  adjudge  the  intention  of  the 
ty  in  annexing  such  a  condition  to  a  gift  of  money  by  a 
id  to  be  likewise  only  in  ierrorem;  and  therefore  I  am  of 
uion  the  portions  provided  by  the  settlement,  as  well  as 
ise  by  the  will  are  due,  and  ought  to  be  raised  out  of  the 
st  term,  subjected  to  the  payment  of  them.  I  shall  not  re- 
it  what  I  have  said  upon  the  former  head,  though  all  of  it, 
:cept  so  much  as  relates  to  legacies  as  they  are  distin- 
ished  from  other  provisions,  and  are  alieni  fori)  I  say 
try  thing  else  may  be  applied  to  the  question  concerning 
;  original  portions  provided  by  the  settlement,  and  is,  I 
nk,  a  sufficient  ground  to  determine  in  favour  of  them, 
less  this  reasoning  be  controuled  by  authorities.  I  shall 
*refore  state  the  authorities,  and  it  will  appear  they  do  not 
tnsay  the  opinion  I  have  given,  but  fall  in  with  it. 
Before  I  go  intcf  these  authorities,  it  is  fit  I  should  take 
lice  of  what  was  insisted  on  by  the  defendant's  counsel; 
E.  that  the  original  portions  are  given  over  by  the  settle- 
ait,  which  says,  *^  If  any  of  the  daughters  die  before  mar- 
riage, without  such  consent,  then  the  sum  intended  for  her 
portion  shall  cease,  and  the  premises  be  exonerated ;  and 
if  raised,  or  so  far  as  it  shall  be  raised,  shall  be  payable  to 
inch  person  or  persons  to  whom  the  remainder  or  reversion 
should  for  the  time  being  belong.^' 
I  think  there  is  no  ground  from  this  clause  to  say  the  por- 
ns  are  given  over.  Whatever  this  disposition  is,  it  is  not 
take  place  upon  the  breach  of  the  condition,  that  is,  mar- 
ing  without  consent,  but  upon  the  daughter's  dying  before 
ferriage  with  such  consent;  so  that  it  is  taken  for  granted, 
idle  marries  at  all  she  will  marry  with  consent ;  and,  there- 
it,  this  seems  to  be  no  more  than  to  provide  for  the  case  of 
tsdanghter's  dying  unmarried.  If  it  was  intended  otherwise, 
fed  Ae  disposition  over  was  to  take  place  upon  the  daugh- 
*^8  death,  if  she  had  before  married  without  consent,  what 
*  to  become  of  the  profits  raised  before  the  marriage,  during 
^  intermediate  time  between  the  marriage  and  the  daugh- 
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ter's  death ;  to  whom  shall  they  be  paid  ?  It  might 
the  next  in  remainder  at  her  marriage  might  not  be 
remainder  at  her  death.  This  uncertainty  shews  £ 
m€is  Aston  had  no  particular  person  in  view  to  ts 
profits^  which  is  necessary  to  make  it  such  a  di 
over  as  will  effectuate  the  condition ;  besides^  beii 
fallen^  they  could  no  otherwise  be  disposed  of  than 
the  advantage  of  the  inheritance,  which  like  a  legai 
into  the  residuum  will  not  be  taken  as  a  disposition 

But  after  all,  could  any  profits  be  received  by  1 
tees  ?  indeed,  they  might  in  point  of  law  have  enterf 
diately,  as  soon  as  the  term  commenced ;  but  the 
they  ought  not  to  have  entered  according  to  the  kn 
of  this  Court,  for  the  portions  not  being  then  paya 
the  trustees  having  a  power  to  raise  the  portions  in 
sum  when  they  became  due,  the  raising  them  bej 
time  would  be  injurious  to  the  owners  of  the  1 
which  it  would  sink,  if  it  never  became  payable ;  an 
proper  bill  for  that  purpose,  this  Court  would  ei 
trustees,  and  if  tiie  trustees  did  not  or  could  not  en 
this  clause  says,  the  sum  intended  for  the  porti 
cease,  and  the  premises  be  exonerated  3  and  thoug] 
on  and  says,  what  shall  become  of  the  portion  if  i 
so  far  as  it  shall  be  raised ;  yet  this  is  a  needless 
because  the  portions  ought  not  to  be  raised,  or  so 
begin  to  be  raised,  till  they  are  payable,  and  cons 
here  is  nothing  that  is  or  can  be  given  over. 

Thus  it  stands  upon  the  settlement,  the  codici 
Thomas  Aston  makes  no  alteration  as  to  this  m; 
though  it  appoints  the  profits  of  the  Cheshire  estat 
jointm-e  till  his  son  attains  the  age  of  twenty-five,  t 
plied  first  for  raising  a  maintenance  for  his  son, 
residue  towards  the  portion  of  his  daughters,  yet  1 
new  trust ;  and  the  cases  of  the  daughters  djring  bef 
riage  with  consent,  as  it  is  in  the  settlement,  is  not  \ 
on  the  contrary  the  codicils  suppose  the  portions 
payable,  and  expressly  directs  the  residue  of  the  p 
be  applied  for  and  towards  raising  the  portions 
daughters. 

I  shall  now,  taking  it  for  granted  this  is  no  dis 
over,  proceed  to  the  stating  the  authorities,  which  i 
relate  to  the  portion^  provided  by  the  settlement. 

The  case  of  Fry  v.  Porter,  so  often  mentioned  in 
of  law  and  equity,  is  not  an  authority  applicable  to  t 
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ent  case,  for  though  there  was  a  gift  on  a  condition  of  this 
bd^  yet  it  was  of  a  legal  estate ;  besides^  there  was  a  devise 
per,  and  there  being  no  equitable  circumstances  to  vary  the 
Me  from  what  it  was  at  law,  this  Court  had  not  the  proper 
)gnizance,  but  here  we  are  in  the  case  of  an  equitable 
(terest,  properly  and  only  cognizable  in  a  court  of  equity, 
shall  BOW  consider  such  cases,  either  by  way  of  trust  or 
laorge  upon  land. 

The  first  case  I  find  is  Farmer  v.  CampUmy  1  Ch.  Rep.  1. 
egister's  Book  of  1636,  A.  fol.  1088.  There  a  portion  of 
OOO/.  was  to  be  raised  out  of  lands,  payable  to  the  defend- 
if  8  daughter  at  twenty-one,  or  when  with  the  consent  of 
r  father  she  should  be  married ;  and  if  she  died  before  such 
e  or  marriage,  the  portion  to  go  over  to  his  other  children, 
marriage  between  the  plaintiff  and  defendant's  daughter, 
th  the  consent  of  the  fathers  on  both  sides  was  agreed,  and 
rections  given  for  a  settlement,  but  before  it  was  executed 
e  young  couple  married  without  the  knowledge  of  either  of 
e  fathers,  and  they  being  ignorant  of  it  the  settlement  was 
ecuted ;  afterwards  the  father  of  the  daughter  was  ac- 
aiated  with  the  marriage,  and  part  of  the  portion  was  paid. 
f  Lord  Keeper  Coventry  who  heard  the  cause,  sent  this 
le  to  the  Judges  of  Serjeant's  Inn,  in  Fleet  Street^  who 
rtified  their  opinion  that  this  marriage  ought  in  justice  and 
uity  to  be  esteemed  a  marriage  with  the  consent  of  the 
iier,  of  which  opinion  likewise  was  my  Z^ord  Keeper. 
sre  was  a  marriage  as  to  the  time  without  consent,  and  to 
sure  without  the  good  liking  of  the  father,  though  the 
Dsent  to  the  treaty  before,  and  his  approbation  after  the 
urriage,  and  no  disagreement  in  the  mean  time,  made  it  in 
idty  a  marriage  with  his  consent. 

The  next  case  is  Fintner  v.  Picks,  1  Ch.  Rep.  121.  Regis- 
r's  Book  of  1638,  B.  443. 

Bichard  Picks  by  his  wiU,  gives  to  plaintiff,  Eleanor  his 
B^ter,  200/.,  payable  at  twenty-one  or  marriage,  and  by 
marginal  note  to  his  will  adds  200/.  more,  with  Uiis  clause, 
if  she  behaves  herself  dutiful  to  her  mother."  This  the 
ittntiff  Eleanor  had  not,  having  married  the  other  plaintiff 
iOiottt  the  consent  and  contrary  to  the  will  and  liking  of  her 
■Aer.  Upon  hearing  the  cause,  on  the  24th  April,  1638, 
f  my  Lord  Keeper  Coventry,  it  was  referred  to  Mr.  Justice 
We  and  Mr.  Justice  Berkley,  and  two  Masters  in  Chan- 
^9  (who  in  those  days  were  commonly  civilians,)  to 
^'^iiet  how  far  this  marriage  was  a  breach  of  the  condi- 
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tion^  and  certify  whether  in  their  opinion  these  simiB  dil 
belong  to  the  plaintiffs  or  not.  They  reported  their  opinioo 
that  the  200/.  in  the  margin,  as  well  as  the  200/.  in  the  body 
of  the  will,  did  belong  to  the  plaintiff  Eleanor,  notwith- 
standing the  marriage. 

The  21st  of  May  following,  the  cause  came  again  to  k 
heard  upon  this  report  of  the  Judges  and  Masters,  when  tlie 
plaintiffs'  counsel  prayed  a  commisttsion  to  examine  die 
value  of  the  lands  charged  with  the  portion,  and  the  profit 
received  by  the  defendants,  and  whether  there  were  asoetih 
the  defendants'  hands  to  pay  the  portion,  which  was  ordeicd 
nisi.  The  26th  of  June  following,  the  plaintiffs  moved  to 
make  the  last  order  absolute,  and  that  the  400/.  might  be 
paid,  then  the  defendant's  counsel  consented  a  commissoa 
should  issue  as  desired,  which  was  ordered  accordingly,  an' 
the  commissioners  were  to  treat  between  the  parties,  beby 
mother  and  son,  and  make  an  end  if  they  could :  this  ii 
what  appears  in  the  Register's  Book.  It  is  to  be  observe^ 
that  the  plaintiff's  marriage,  without  the  consent  of  her  mO' 
ther,  is  taken  to  be  an  undutiful  behaviour,  as  no  doubt  it 
was,  and  a  breach  of  the  condition  annexed  to  the  gift  of  thi 
200/.  by  the  marginal  note,  and  yet  it  was  decreed. 

The  next  case  is  Nortoood  and  Norwood^  1  Ch.  Rep.  121) 
and  the  same  Register's  Book,  B.  560  and  580.  A  portiM 
was  charged  on  lands  payable  at  twenty-one  or  marriage,  n 
as  the  plaintiff  married  with  the  assent  of  her  mother  lai 
other  trustees.  The  plaintiff  attained  her  age  of  twenty-oiK 
and  brought  her  bill ;  the  defendant  admitted  the  charge, bit 
alleged  the  plaintiff  was  about  to  marry  without  the  caaak 
of  her  mother  and  trustees :  the  portion  was  decreed  wiA 
damages,  that  is,  interest  from  the  age  of  twenty-one,  wltfi 
to  be  sure  the  portion  vested  and  became  payable. 

llie  next  case  is  Fleming  v.  fFaldgrave,  1  Ch.  Cos.  S^ 
Register's  Book,  16  Car.  2,  fol.  10/.  Decreed  by  Loid  (*• 
rendm,  assisted  by  Sir  Harbotik  Grimsfme,  Master  of  tbi 
Rolls.  Francis  Copledike  granted  a  term  of  ninetyntfi 
years  in  land,  to  Sir  Edward  fFaldgrave  and  his  lady,  to 
securing  700/.  for  the  benefit  of  Thomasin  CopleMe  bk 
sister,  in  case  she  did  not  marry  contrary  to  the  consent  if 
Sir  Edward  fFaldgrave  and  his  lady ;  but  if  she  mmd 
contrary  to  their  liking,  then  for  the  benefit  of  such  to  iriw* 
Sir  Edward  or  his  lady,  or  the  survivor  should  appobt,  »* 
in  default  of  appointment,  to  Sir  Edward  and  his  lady, « 
survivor.      Thamasin  married  without  their  consent,  ui 
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Is  died  without  issue.  Sir  Edward  died  without 
iny  appointment,  and  his  lady  made  a  deed  of  gift 
mall,  of  all  her  goods  and  chattels,  and  died ;  and 
ration  to  her  and  also  to  Thomasin  was  granted 
jis  CopledikCj  who  created  the  term,  and  he  as- 
>  to  a  trustee  for  the  benefit  of  himself,  his  wife 
Iren,  The  question  was,  to  whom  the  interest  of 
did  belong.  The  Court  declared  it  was  not  in  the 
Sir  Edward  fFaldgrave  and  his  lady  to  dispose  of 
otherwise  than  for  the  benefit  of  Thomasin,  if  she 
;  and  Francis  Copledike  having  taken  administra- 
ady  IValdgrave,  and  to  her,  was  entitled  to  it,  and 
creed  accordingly.  Upon  this  case  I  observe,  that 
:nist  of  land,  and  a  disposition  over  of  the  money, 
^h  the  condition  is  marrying  contrary  to  the  con- 
Mr  Edward  Waldgrave  and  his  lady,  not  without 
sent,  yet  that  distinction  is  pretty  nice ;  however, 
be  admitted,  yet  thus  much  I  conceive  the  condi- 
ies,  that  the  marriage  should  either  be  consented  to 
r  approved  of  afterwards,  which  it  doth  not  appear 
her  by  Sir  Edward  or  his  lady ;  and  as  to  my  lady 
ary  appears  by  her  deed  of  gift  of  all  her  goods  and 
which  certainly  included  this  term;  besides,  the 
ilared  it  was  not  in  the  power  of  her  and  her  husband 
3  of  it  otherwise  than  for  the  benefit  of  Thomasin, 
gh  the  administration  to  Lady  fPaldgrave,  as  well 
tmasin,  is  mentioned  in  the  decree,  yet  that  must  be 
t  to  the  legal  interest  of  the  term,  which  was  in  her 
iie  benefit  of  Thomasin. 

xt  case  is  Needham  v.  Vernon,  Reports  in  Lord 
f/m's  time,  62.  Register's  Book  of  1674,  B,  382.  A 
created  in  trust,  to  employ  the  rents  and  profits  for 
500/.  a- piece  portions  for  the  plaintiffs,  to  be  paid  at 
lective  marriages,  with  the  consent  of  the  trustees, 
her  married  without,  to  have  but  100/.,  and  the  re- 
wras  given  over.  The  portions  were  raised  and  ad- 
be  vested,  the  plaintiffs  oflFering  to  give  security  to 
J  the  trustees  against  the  defendants,  to  whom  the 
were  limited  over ;  the  portions  were  decreed  to  the 
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is  a  case  so  like  this,  that  I  shall  mention  it  out  of 
1  only  name  it :  it  is  a  case  in  that  family  which  is 
re  the  Court,  Aston  v.  Aston,  2  Vem.  452,  and 
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reported  in  precedents  in  Chancery,  226,  by  a  wro 
viz.  Ashton  v,  Ashton. 

The  next  case  is  Bostock  v.  Ireton,  Reports  in  I 
tingham*%  time,  234.  Register's  Book,  1675,  lib.  ^ 
Thomas  Bostock,  the  plaintiff's  father,  ha^ng  i 
the  plaintiff  and  defendant  Mary,  made  his  will, 
queathed  to  the  defendant,  Mary,  2,700/1,  secu 
mortgage,  upon  condition  she  married  with  the  c 
the  executors,  and  in  case  she  married  without  sucl 
then  he  bequeathed  850/.  part  of  the  money  to  th( 
The  plaintiff  brought  his  bill  for  850/.,  insisting  tl 
ants,  IreUm  and  his  wife,  married  without  the  cons 
executors,  or  if  they  did  give  their  consent,  it 
conditions  which  were  never  performed.  Upon  he 
proofs  read,  the  Court  declared  the  defendants,  tl 
tors  had  consented  to  the  marriage  upon  /re/on  and 
making  a  settlement  of  AOO/.  per  annum,  and  the 
being  had,  and  Ireton  and  his  father  being  read 
receipt  of  the  portion,  to  make  such  settlement,  t 
tors  could  not  now  retract  their  consent,  and  or 
bill  to  be  dismissed,  but  the  bill  being  also  to  hav 
ment  made  according  to  the  proposals,  and  the 
Ireton  and  his  father  being  present  in  Court,  and 
they  were  ready  to  make  the  same,  it  is  ordered,  t 
be  paid  to  Ireton,  upon  his  and  his  father's  enterir 
cognizances  in  6,000/.  penalty  to  make  such  settl 
be  allowed  by  a  Master,  and  to  abide  the  furthe 
the  Court,  and  the  trustees  to  have  costs  out 
tate. 

Here  was  a  disposition  of  a  sum  of  money  cha 
land,  and  the  condition  annexed  to  that  disposil 
favour  not  performed,  the  consent  of  the  execute 
marriage  was  condition^,  and  though  they  might 
consent  conditionally,  yet  it  must  be  on  a  condi' 
performed  before  the  marriage,  for  otherwise  it  m 
be  performed,  and  then  the  executors'  consent  woi 
and  void,  and  consequently  it  would  be  a  marriaf 
consent,  therefore,  the  consent  of  the  executors  mi 
derstood  to  be,  as  I  doubt  not  but  it  was,  upon 
settlement  before  the  marriage,  which  was  not  do 
ever,  the  Court  made  good  the  consent,  by  matte 
facto,  agreeable  to  the  genius  of  this  Court,  whiel 
the  rigour  of  the  law ;  and  the  Court  at  the  same  ti 
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irovision  for  the  wife  and  children^  as  by  the  way  it  can  do      Hertet 
n  the  present  case.  v. 

The  next  case  is  the  Earl  of  Salisbury  v.  Bennett,  First       Aston. 
•eported  in  2  Vent.  365,  Register's  Book,  1691,  A.  609. 

The  case  was  this,  Simon  Bennett  having  two  daughters, 
the  plaintiff  and  defendant,  by  his  will  gave  them  20,000/. 
^-piece,  to  be  paid  at  twenty-five  or  marriage,  which  should 
int  happen,  so  as  such  marriages  were  not  before  sixteen, 
ind  wece  with  the  consent  of  his  wife  and  his  cousin  I^e,, 
bis  executors,  or  one  of  them,  and  if  either  of  his  daughters 
manied  otherwise,  then  to  have  only  10,0002.,  and  gave  the 
residue  of  his  personal  estate  to  his  children,  and  by  deed 
charges  his  real  estate  in  aid  of  his  personal.    The  father  of 
the  plaintiff,  the  Earl,  and  Mr.  Bennett,  treated  of  a  mar- 
sage  between  the  plaintiffs,  but  the  Countess  then  not  being 
twelve  years  old,  the  marriage  was  agreed  to  be  respited 
uid  before  the  marriage  both  the  fathers  died.    Afterwards, 
^Qtiff  married  with  the  consent  of  the  executors,  but  be- 
bre  the  Countess  was  sixteen ;  on  a  bill  brought  by  the 
pl^ntiff,  that  cause  came  on  to  be  heard  before  Lord  Keeper 
North,  Pasch.  36  Car.  2.    It  was  urged  by  the  plaintiff's 
counsel,  that  the  marriage  being  with  consent,  it  might  be 
St  any  age.   But,  says  Mr.  Justice  Fentris,  my  Lord  Keeper 
was  of  opinion,  both  parts  of  the  condition  must  be  per- 
Conned.    Thus  far  that  book.    By  2  Vem.  223.  and  Skyn. 
3S&.  and  Register's  Book  of  1691,  A.  609,  it  appears,  the 
plaintiffs  had  before  libelled  against  the  executors  in  the 
Arches,    and   were  stayed   by  injunction,   and  the  cause 
brought  to  hearing  on  bill  and  answer,   the  plaintiff,  the 
Earl,  then  an  infant.    My  Lord  North  declared  the  plain- 
ts demand  being  a  legacy,  another  Court  was  as  proper, 
Qpon  which  intimation,  further  proceedings  were  had,  during 
^  Earl's  minority,  in  the  Arches,  but  he  being  come  of 
^,  and  10,000/.  being  paid,  brought  a  new  bill  for  the  re- 
Bttining  10,000/.,  or  else  that  the  injunction  might  be  dis- 
solved.   This  cause  was  brought  to  hearing  before  the  Lords 
]!ommissioners  Rawlinson  and  Hutchins,  May  1, 1691 ;  the 
)oi]rt  declared  that  upon  consideration  of  the  words  of  the 
rin,  and  all  the  circumstances  of  this  case,  they  were  fully 
Itisfied  the  plaintiff,  the  Earl,  ought  to  be  relieved  as  to  the 
anaining  10,000/.,  notwithstanding  any  construction  that 
ID  be  made  on  the  words  of  the  will,  to  make  the  plaintiff's, 
mdf   Salisbury's,    marriage    before   her    age    of    sixteen 
mn,  amount  to  a  forfeifure,  and  declared  the   10,000/. 
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ought  to  be  a  charge  on  the  personal  estate,  and  if  that 
was  not  sufiGicient,  then  the  real  estate  to  be  charged  there- 
with. 

Here  I  observe  the  portion  was  charged  upon  land,  aai 
the  condition  not  performed,  for  it  was  part  of  the  cooditicm 
that  the  marriage  should  not  be  till  16,  nor  I  conceive  ym 
it  dispensed  with  by  the  father,  for  though  he  treated  of  the 
marriage,  yet  that  was  before  the  marriageable  age,  and  he 
might  have  altered  his  mind,  and  so  might  his  daughter ; 
besides,  he  might  trust  himself  with  marrying  her  before 
sixteen,  but  not  any  body  else. 

TTie  next  case  is  Fentris  v.  Gfydd,  a  case  I  had  some  me- 
mory of,  and  I  take  it  out  of  the  Register's  Book,  1694,  B. 
235.  Sir  Nicholas  Sloughton  having  a  son  and  four  daugh- 
ters, devised  his  real  estate  to  his  executors  in  trust  to  ndse 
600/.  a-piece  for  the  portions  of  his  daughters,  upon  ooii£* 
tion  they  married  with  the  consent  of  his  two  sisters,  la 
writing,  under  their  hands  and  seals ;  and  in  case  any  of  hk 
daughters  should  marry  without  such  consent,  or  die  befoie 
such  marriage,  their  part  to  go  to  the  surviving  daughters 
who  should  marry  with  such  consent ;  and  if  they  all  dkd 
unmarried,  or  married  without  such  consent,  then  to  hb  m 
Lawrence,  and  requested  him  to  make  up  his  sister^sportioni 
800/.  a-piece,  if  they  married  with  such  consent.  Sir  Niekcim 
died.  The  son  secured  200/.  a-piece  more  to  his  sistns,  os 
the  condition  in  bis  father's  will,  and  died.  The  inherttanee 
descended  to  his  sisters.  The  plaintiff  Frances  married  ihe 
plaintiff  Fentris,  who  made  a  suitable  settlement,  and  befoie 
marriage  applied  to  both  the  aunts,  and  obtained  the  consent 
of  one,  but  not  of  the  other,  the  defendant  Glydd;  irho 
said,  by  her  answer,  she  was  not  satisfied  that  the  plainUff'e 
estate  was  not  encumbered,  and  thought  it  too  small,  aai 
desired  time  to  enquire,  and  that  he  would  desist  in  the  torn 
time,  instead  of  which  they  married  immediately.  My  I0A 
SomerSy  who  heard  the  cause,  declared,  he  saw  no  grouiii 
for  the  plaintiff  Frances  forfeiting  her  portion  by  this  lll•^ 
riage,  and  decreed  according,  and  did  not  think  fit  to  gvrt 
costs  to  either  side,  the  surviving  trustee,  the  defenM 
Glydd  having  not  proceeded  well  in  the  matter  ;  by  the  <fc- 
positions,  all  the  misbehaviour  of  the  trustee,  whose  cwtfent 
as  well  as  the  other's  was  requisite,  was  her  not  consentfflf 
to  the  match,  which  was  a  reasonable  one,  though  she  W 
a  year's  time  to  enquire  into  the  plaintiff's,  the  husband^ 
circumstances 
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The  next  case  is  my  Lord,  FaVcland  and  Bertie,  2  Vent* 
33.  Mr.  Carey  devised  lands  to  trustees  in  trust  for  his 
iece  and  heir  at  law,  Mrs.  fFilloyghbyy  for  life,  in  case  she 
bould  be  married  to  the  Lord  Guildford  within  three  years 
Rer  his  death,  and  then  to  the  first  and  other  sons  of  my 
lOrd  GuiMfnrd  by  her  in  tail,  and  in  default  of  such  issue,  or 
'  the  marriage  did  not  take  efiect  in  three  years,  then  to  my 
imrd  Falkland  for  life,  and  to  his  first  and  other  sons  in  tail, 
smainder  to  his  own  right  heirs. 

The  marriage  did  not  take  effect,  and  after  the  three  yean 
]e  married  Mr.  Bertie.  Overtures  had  been  made  to  my 
ord  Guild{ford*s  guardians,  and  applications  to  the  Court, 
id  an  order  firom  my  Lord  Chief  Justice  JefferieSy  that 
le  should  not  marry  my  Lord  Guildford  without  a  jointure, 
)d  she  was  an  infant.  My  Lord  Somers,  assisted  by  the 
ro  Chief  Justices,  HoU  and  Treby^  decreed  the  trustees  to 
mrey  to  the  plaintiff.  Lord  Falkland;  but  upon  an  appeal 
)  the  House  of  Lords,  Mr.  Vernon  says  it  was  ended  by 
nnprombe. 

I  do  not  think  this  case  applicable  to  the  present,  though 
was  mentioned,  nor  do  I  think  it  will  be  a  precedent  in 
ly  case,  because  of  the  particularity  of  it;  I  am  sure  it  is 
\  no  authority  against  relief  in  the  present  case,  amongst 
bher  reasons  for  this,  that  there  was  a  condition  of  marry- 
ig  a  particular  person,  which  is  undoubtedly  a  good  condi- 
on  by  our  law,  and  even  by  the  civil  law,  Swinb.  245. 
The  last  case  in  this  Court  which  I  shall  mention,  is  King 
.  WitherSy  Pre.  in  Ch.  348,  and  Reports  of  Cases  in  Equity, 
I  Chancery  and  Exchequer,  26.  The  defendant's  father 
evised  to  the  defendant  lands,  charged  with  2,500/.  to  his 
iughter,  at  her  age  of  twenty-one  or  marriage,  which  should 
rat  happen ;  provided  if  she  married  in  the  lifetime  of  her 
lother  without  her  consent,  then  500/.,  part  of  the  2,500/., 
bould  cease,  and  be  applied  towards  payment  of  his  debts, 
rhich  he  charged  on  other  lands,  and  appointed  his  wife 
^utfdian  of  his  daughter  and  executrix ;  the  daughter  attains 
ler  age  of  twenty- one,  and  without  the  consent  of  her 
lother  married. 

Her  husband  and  she  brought  their  bill  for  the  2^500/. 
My  Lord  Harcourt  decreed  the  whole  2,500/.,  for  that  she 
i^tttning  the  age  of  twenty-one,  her  title  to  the  whole  was 
complete,  and  not  to  be  impeached  afterwards  by  nuurrying 
without  her  mother's  consent,  notwithstanding  it  is  ex- 
Pitted,  that  if  she  married  in  the  lifetime  of  her  mother 
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without  her  consent,  the  500/.  to  cease^  and  be  appBedto 
the  payment  of  debts  in  ease  of  the  land,  which  under  &fo« 
18  a  devise  over,  let  the  debts  on  the  estate  derised  be  iM 
they  will,  notwithstanding  the  contrary  is  said  in  that  CHC^ 
and  though  the  500/.,  as  well  as  the  2,000/.^  was  Tested  il 
twenty-one,  yet  the  breach  of  the  condition  might  ietdil 
back  again,  as  in  the  cases  of  Need/utm  and  Fermm,  tti 
Asian  and  AsioHj  I  mentioned  before.  In  this  case  my  Lori 
said,  the  portion  was  to  be  raised  out  of  land,  and  theicfm 
must  haye  the  same  consideration  as  a  devise  of  the  \hL 
I  observe  this  dictum  was  not  in  support  of  the  judgmei^ 
but  rather  the  contrary,  nor  can  I  agree  to  it ;  viz.  that  tnnk 
money  out  of  land  is  to  have  the  same  consideration  as  Inl 
itself,  for  the  reasons  and  authorities  I  have  before  §^ven  ni 
taken  notice  of. 

These  are  all  the  authorities  in  this  Court  of  this  kind  tkl 
I  can  find,  but  there  is  another,  and  a  considerable  od^  cr 
rather  stronger  against  relief  than  the  present  case,  it  wuk 
the  Duchy  Court,  before  a  Chancellor  learned  in  the  Inr, 
Mr.  Lechmerey  afterwards  Lord  Lechmere,  and  two  Jidgo^ 
my  Lord  King^  afterwards  Lord  Chancellor ^  and  Mr.  «K 
JDatrmer  ;  it  is  the  case  of  Semphill  v.  JBotVy,  Ft«.  in  CLfiA 
I  have  had  the  Regbter's  Book  searched,  and  there  is  no 
material  variance  from  the  report.  Nathaniel  Oeukell  hd 
issue  three  daughters ;  the  plaintiff  Sarah  was  the  eidat 
An  amour,  says  the  book,  was  carried  on  between  her  aai 
the  other  plaintiff  in  the  father's  lifetime,  which  he  grodfy 
disliked,  and  declared  if  his  daughter  married  him  he  irouU 
never  give  her  a  groat,  and  makes  his  will,  and  devises  Ui 
real  and  personal  estate  to  his  executors  to  the  foUowisg 
uses :  viz.  if  his  daughter  the  plaintiff  married  with  Ae 
consent  of  his  executors,  then  he  devises  to  her  IjOOOLj  to 
be  paid  at  twenty-one  or  marriage,  which  should  first  Iflp- 
pen,  and  devises  particular  lands  to  her  and  her  issue  ■ 
strict  settlement,  with  remainder  over  to  his  other  daughtoi; 
and  after  providing  for  his  other  daughters,  pretty  vaA 
though  not  altogether  in  the  same  manner,  he  goes  on  ui 
says,  if  any  of  his  daughters  die  without  issue,  then  thit 
child's  part  to  go  to  the  survivor,  and  gives  the  overplus  d 
his  real  and  personal  estate  to  be  equally  divided  amongit 
his  three  daughters. 

After  his  death,  the  plaintiff^  the  husband,  renewed  Ui 
addresses  to  the  other  plaintiff;  the  executors  inwiitflV 
expressed  their  dislike,  and  gave  her  notice  of  her  father*! 
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in,  and  the  danger  of  forfeiting  her  portion,  and  that  they 
Ofold  not  give  their  consent,  because  they  knew  it  was  a 
latch  her  fiither  disliked;  notwithstanding  all  this,  she 
eing  under  twenty-one,  married  the  other  plaintiff:  they 
roogfat  their  bill  for  the  1,000/.  portion.  Upon  hearing  the 
uue,  the  Chancellor  of  the  Duchy,  and  my  Lord  King  were 
f  opinion,  (Justice  Dormer  dissenting,)  that  the  plaintiffii 
ere  entitled  to  the  1,000/.,  and  the  executors  were  decr^ 
»pay  it  with  interest  out  of  the  personal,  and  rents  and  pro- 
a  of  the  real,  estate;  but  if  that  not  sufficient,  the  plaintiffs 
ere  at  liberty  to  apply  for  further  order,  that  is  to  be  sure 
(T  a  sale,  and  the  executors  to  have  their  costs,  but  the 
lier  defendants,  the  sisters,  to  pay  costs,  which  shews  the 
ourt.  thought  it  a  strong  case  for  relief;  not\f4thstanding 
sre  was  a  marriage  expressly  contrary  to  the  father's  good 
king,  and  that  which  seems  to  have  occasioned  the  annex- 
\g  tiie  condition  to  the  portion  by  his  will,  and  which  was 
condition  precedent.  The  reasons  for  this  decree  are  re- 
xted  very  fully,  some  of  them  are  taken  from  the  inaccu- 
cy  and  particular  wording  of  the  will,  which  seems  to  be 
orown  in  to  make  weight ;  but  the  Court  went  mainly  upon 
K  general  reasons  of  these  Irases,  for  the  book  says,  these 
auses  in  restraint  of  marriage  have  never  been  taken  fa- 
nimbly,  that  if  there  be  no  devise  over,  as  there  was  not 
ne,  these  devises  have  been  held  to  be  only  in  terrbrem; 
lat  though  lawyers  know  it  would  be  no  forfeiture,  yet  the 
irties  themselves  might  not  be  so  learned,  and  therefore 
would  be  some  terror. 

It  is  observable,  that  notwithstan^ng  this  was  a  sum  of 
iMey  charged  upon  land  as  well  as  a  legacy,  and  accord- 
igly  decreed,  yet  the  condition  was  construed  to  be  only  in 
^roremj  and  so  was  the  condition  annexed  to  a  devise  not 
t  money  out  of  land  but  of  land  itself ;  held  by  Sir  i9ar- 
wUle  Grimsione  in  the  case  of  FVy  and  Porter,  I  Ch.  Cas. 
<iD.  Though  indeed,. for  the  reasons  I  mentioned  before, 
lis  decree  was  reversed* 

And  now  after  these  cases  I  may  very  well  assert,  there 
i^  no  foundation  in  authority  any  more  than  in  reason  for  a 
Bikbction  between  conditions  in  retraint  of  marriage  an- 
med  to  money  given  out  of  land,  and  such  conditions 
■Bmexed  to  money  given  out  of  personal  estate,  but  that  in 
Ml  cases  they  are  to  be  taken  as  intended  only  in  terrorem. 
P^  intrench  upon  the  fircedom  of  choice,  which  is  the 
'''Nation  of  the  marriage  contract,  and  the  happiness 
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expected  from  it ;  they  are  injurious  to  the  commonwealth, 
and  the  taking  them  strictly  or  rigorously  is  putting  a  hanh 
and  unreasonable  construction  upon  them,  and  such  as  is  hpI 
consistent  with  the  natural  affection  of  parents  to  thck 
children,  upon  whom  only  it  may  happen  the  penalty  wooU 
light,  as  it  would  in  the  case  of  one  of  these  ladiea,  Mn. 
Clutton,  whose  husband  it  seems  is  dead  since  the  Ink 
hearing. 

I  cannot  pronounce  the  decree  without  obaerring,  thik 
this  way  of  arguing  and  determining  may  be  misconstnied 
and  thought  to  loosen  the  bands  of  fidial  duty ;  &r  be  tlMk 
from  me.  It  is  both  a  moral  and  positive  duty.  Parental 
authority  is  antecedent  to  all  political  societies,  but  tbeaik 
is  not  absolute  or  unlimited ;  let  us  examine  then  how  fit 
the  parental  authority  extends  in  relation  to  the  presot 
question. 

In  children's  disposing  of  themselves  in  nuurriage,  im^ 
doubtedly  they  ought  to  ask  counsel  or  advice  of  thdr 
parents  if  they  are  living,  or  if  dead,  of  those  they  qipook 
for  that  purpose,  and  such  advice  ought  to  have  great  we^ 
with  every  child.  If  it  hath  not,  I  will  say  as  Bractom  doA 
in  another  case,  Detim  expectet  ultorem ;  but  that  diildifi 
ought  to  be  absolutely  determined  in  their  marriage  by  tb 
will  or  consent  of  parents,  much  less  of  others  of  their  a^ 
pointment,  or  else  not  to  marry  at  all,  that  is  what  I  camtft 
think  for  the  reasons  I  have  mentioned. 

This  distinction  between  consulting  and  advising  wiA 
parents  about  marriage,  and  being  absolutely  determined  If 
them  is  not  out  of  my  own  head,  I  take  it  from  the  civil  laVf 
which  allows  the  former  as  an  obligatory  condition  to  i 
legacy,  but  disallows  the  latter,  Swinb.  243,245. 

And  after  all  this  middle  way  between  rigorously  impoaf 
upon  children,  and  leaving  them  absolutely  to  themadici^ 
might  answer  the  end  of  parents  better,  and  prevent  mnf 
unhappy  marriages ;  for  he  must  know  little  of  the  woiU 
that  doth  not  know,  that  the  estate  or  fortune  of  the  perioi 
proposed  is  too  often  the  sole  motive  of  parents  or  othcfl 
consenting  to  the  marriage,  which  then  proves  as  unfiMta* 
nate  as  it  is  disagreeable ;  and  I  doubt  those  whose  coniait 
is  made  necessary,  seldom  think  themselves  justified  if  tlMf 
give  it  from  any  consideration,  at  least  think  qucerenda  ftt» 
nia  primum  est  virtus  post  nummos.  But  however  this  oo^ 
be,  I  must  take  things  as  I  find  them  in  the  present  cai^ 
and  upon  the  whole,  I  think  the  portions  by  the  will  aie  dH 
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the  rule  of  the  ecclesiastical  law  5  the  portions^  by  the 
lement  by  the  rule  of  equity;  both  of  them  affirmed  by 

authorities  in  this  Courts  together  with  an  additional 
which  I  have  mentioned^  and  not  one  authority  to  the 
trary;  I  must  therefore  decree  for  the  plaintiffs. 
Its  Honour  declared  it  was  his  opinion^  that  the  plaintiffs 
e  entitled  to  their  original  portions  provided  for  them  by 
said  settlement,  and  also  to  the  additional  portions  given 
hem  by  Sir  Thomas  Aston' s  will. 

^rom  this  order  of  the  Master  of  the  RoUs^  the  defend- 
»,  Lady  Aston  and  Sir  Thomas  Aston,  presented  a  peti- 
I  of  appeal  to  the  Lord  Chancellor,  which  came  on  to  be 
rd  on  the  29th  of  April,  1737,  when  the  Attorney- Gene- 

Mr.  Browne,  Mr.  fFilbraham,  and  Mr.  Legg  were 
rd  for  the  plaintiffs,  and  Mr.  Pauncefort,  Mr.  Hollings, 
,  Fazukerley,  and  Mr.  Murray,  for  the  defendants. 
The  LfOrd  Chancellor,  thinking  this  a  case  of  great  im- 
tance  and  difficulty,  directed  a  second  argument,  which 
mrdingly  came  on  to  be  heard  on  the  21st  of  November, 
7,  before  the  Lord  Chancellor,  assisted  by  Lord  Chief 
tice  LeCy  Lord  Chief  Justice  Willes,  and  Mr.  Justice 
nyns,  and  was  argued  by  Mr.  Attorney-General,  Dr. 
nhan,  and  Mr.  Brofwne,  for  the  plaintiffs,  and  Dr.  An- 
ws,  Mr.  Hollings,  and  Mr.  Fazakerley,  for  the  defend- 
I. 

Ir.  Attorney-General  and  Mr.  Browne, — ^The  questions 
e  upon  the  portions  given  by  the  settlement,  and  by 
will ;  first,  as  to  the  portion  given  by  the  will.  It  is  to 
considered  whether  the  father  really  intended  that  the 
sent  of  Lady  Aston  to  the  marriage  of  his  daughter 
uld  be  a  necessary  qualification  to  entitle  them  to  their 
tions,  and  if  so,  whether  that  be  an  intention  to  which  this 
irt  will  give  effect.  As  to  the  intention,  it  is  impossible 
t  the  testator  should  have  intended  to  refer  to  the  discre- 
1  or  caprice,  not  of  his  wife  or  trustees,  but  of  the  execu- 
%j  administrators,  or  assigns  of  such  trustees.  The  ques- 
1  is  whether  his  daughters  should  have  any  or  no  portion, 
whether  they  should  marry  or  not,  or  whom  they  should 
■ry.  We  do  not  complain  of  the  wholesome  exercise  of 
RDtal  authority,  but  of  the  delegation  of  it  to  strangers 
nmghout  the  whole  of  the  children's  lives.  If  the  strict 
ftda  are  to  be  adhered  to,  a  daughter  who  had  married 
ill  the  testator's  consent  in  his  lifetime,  would  not  have 
•»  entitled  to  any  legacy,  nor  could  any  of  the  daughters. 
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if  Lady  Aston  had  become  turn  compos.  The  objec 
testator  was  to  make  a  provision  for  his  daughters  up 
riage  mnply^  for  he  directs  that  the  term^  shall  cea 
hiS' daughters  dying  without  marriage^  addmgnothi 
consent.  The  condition  as  to  marriage  is  not^  of 
stance  of  the  povtion,  but  is-  only  a  circumstance  suf 
to  the  time  of  payment;  but  if  it  was  the  testator's  i 
to  impose  thb  restriction  with  all  the  stri.ctness  g< 
for^  then  we  insist  that  the  testator's  intention  must 
pered  by  the  reason  and  policy  of  the  law,  and  that 
striction  being  illegal,  must  be  rejected  as  void,  and 
bequest  will  therefore  be  to  the  daughters  when  and 
as  they  shall  be  married* 

The  civil  law  holds  this  restriction  upon  marna 
illegal,  Swinb.  part  4.  C.  12.  Godolph.  Orph.  I 
Our  law  has  adopted  that  rule,  except  in  cases  w 
legacy  is  given  over,  in  all  other  cases,  it  consider 
strictious  as  in  ierrorem  on]y ,  Jervais  v.  Duke^  I  ^ 
Bellasis  v.  Ermine^  1  Ch.  Ca.  22.  Pigofs  case,  M( 
Garrett  v.  Pritty^  2  Vem.  293.  Needham  v.  Figrti 
in  Ch.  G2.  The  Court  will  not  give  effect  to  such  i 
tion,  unless  it  be  confined  to  a  particular  person  or 
unless  there  be  an  express  disposition  over.  It  wH 
tended,  on  the  other  side,  1st,  that  the  marriage  ^ 
sent  is  a  condition  precedent ;  2d,  That  the  legacy 
given  over ;  and  3d,  That  it  is  to  be  raised  out  of  I 
to  the  first,  the  civil  law  makes  no  distinction  betw 
ditions  precedent  and  subsequent ;  in  JLarder  ▼.  A 
28  June,  1731,  the  Master  of  the  Molls  held  tl 
was  no  difference  between  a  condition  precedent  ax 
quent.  Semphill  v.  Baifyy  Pre.  in  Ch.  562,  was  a 
condition  precedent,  but  if  this  be  a  condition  at  a 
condition  subsequent,  for  it  is  annexed  to  the  timi 
nient,  which  does  not  prevent  the  legacy  from  vest 
to  the  second  objection,  there  is  no  disposition  ov( 
case^  for  these  legacies  are  directed  to  fall  into  the 
Paget  V.  Haywood,  Nov.  12,  1733,  and  that  not  u] 
riage  without  consent,  but  upon  death  without  marri 
consent.  As  to  the  third  objection,  these  legacic 
be  considered  as  given  out  of  land,  because  the  la 
reeled  to  be  sold,  and  the  money  to  be  produced  is 
to  be  paid  to  the  executors  to  increase  the  general 
the  personal  estate.  As  to  the  original  portions  u 
settlement,  it  will  be  objected,  that  being  to  be  raise 
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irm  of  lands^  they  must  be  regulated  according  to  the 
es  of  tlie  common  law ;  but  we  insist  that  this  re- 
n  upon  marriage  is  against  the  public  good^  and  is 
re  void,  whether  applied  to  portions  or  legacies. 
IS  upon  settlements  are  always  considered  in  the  most 
Jble  light,  and  this  is  not  a  legal  question  concerning 
in  land,  but  a  question  relative  to  a  trust  term,  which 
iliarly  cognizable  in  a  Court  of  Equity,  and  which 
therefore  to  be  decided  by  the  same  principle  which 
art  has  adopted  with  respect  to  legacies.  In  the  case 
ning  V.  TFaldgTavBy  Cases  in  Chancery,  58,  the  portion 
cured  upon  a  lease,  and  in  Bostock  v.  Ireton,  upon  a 
ige.  In  cases  where  these  restrictions  have  been  ad- 

the  Court  has  adopted  the  greatest  latitude  of  con- 
on,  1  Mod.  310.  Earl  of  Salisbury  v.  Bennett^  2 
223.  The  settlement  provides,  that  upon  the  death  of 
^hter  before  marriage  with  consent,  so  much  of  the 
1  as  may  have  been  raised  shall  be  paid  to  those  in  re- 
^r,  which  assumes,  that  a  marriage  with  consent  was 
tended  necessarily  to  precede  the  raising  of  the  por- 

independent  of  all  other  objections,  the  restriction  in 
Lse  is  void,  because  the  forfeiture  can  only  be  saved  by 
nsent  of  that  person  who  is  to  benefit  by  its  being  in- 
L 

^tor  Strahan  on  the  same  side. 

all  state  the  rules  of  the  civil  law,  and  consider  it  first 
illy  as  a  provision  for  daughters. 
\  civil  law  has  apportioned  a  father's  estate,  which  it  is 

his  power  to  take  away ;  if  he  should  give  it  away,  he 
assign  some  satisfactory  reason ;  he  could  not  clog  it, 
,  any  restraint  upon  marriage. 

3  writ,  de  rationahili  parte  bonorum^  shews  the  civil 
as  been  received  and  countenanced  in  England, 
th  regard  to  marriage  portions,  the  civil  law  has  a  par- 
r  law  for  that  purpose,  Cod.  lib.  5.  tit.  II.  De  dotis 
Monfi  et  nudd  pollicitaHoney  lex  7*  Dig*  Ub.  23.  2  Tit. 
u  nuptiarum,  lex  19.  De  patribus  cogendis  in  matri- 
um  collocare;  Qui  liberoSj  quas  habent  inpotestate,  in- 
prohihuerint  ducere  uxoresy  vel  nubere^  vel  qui  dotem 
turn  volunt ;  ex  constitutione  divorum  Seven  et  Anta- 
TToconsuleSy  prcBsidesque,  pravinciarum  cogunturin  ma- 
mium  collocare  et  dotare, 

parents  had  been  allowed  to  annex  conations  to  por- 
\j  it  might,  perhaps,  have  been  an  unreasonable  one. 
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and  have  frustrated  the  design  of  portions.  This  ms  a 
trary  to  the  policy  of  the  Hepublick  of  Rome^  the  jui  tn 
liberorum. 

Marriages  ought  to  be  free,  Ziiera  debent  esse  matrinm 
and  it  is  a  general  rule  in  the  civil  law^  where  a  condit 
is  annexed  to  a  legacy  by  way  of  total  prohibition  of  n 
riagey  that  it  is  absolutely  void. 

Jacobus  Gothofrcedus  de  fontibus  Juris  civiliSj  p.  2 
mentions  the  Julian  law,  de  patrid  potestate  in  the  tim 
jiugustus,  that  if  any  person  adds  a  restraint  to  marriagi 
them  be  free  from  the  condition  5  they  endeavoured  thei 
find  out  conditions  which  would  not  in  direct  words  rest 
marriage,  but  in  the  implication  would  have  the  same  efl 
by  making  the  consent  of  a  third  person  the  conditio! 
marrying.  This  was  declared  to  be  eluding  tlie  design  of 
Julian  law,  Dig*  lib.  35.  1.  Tii.  De  condilionibus  et  dsn 
strationibus  et  causis  et  modis  eor.um  quas  in  testamento  1 
buntur.  Lex  72 ;  Si  arbitratu  Titii  Seia  nupserit^  n 
hcsres  ei  fundum  data  ;  vivo  Titio,  etiam  sine  arbitrio  3 
earn  nubentem  legatum  accipere^  respondendum  est :  eamqm 
gis  sententiam  videriy  ne  quod  omnino  nuptiis  impedimen 
inferatur.  Src.  This  is  Papinian*s  determination,  who 
looked  upon  to  be  the  brightest  of  all  the  Roman  lawye 
and  CuJaciuSj  in  his  comment  upon  this  very  law,  says, 
authority  is  of  great  weight,  and  has  such  regard  paid  X 
in  our  Court,  that  conditions  restraining  marriage  are  I 
by  us,  upon  his  authority,  to  be  absolutely  void.  JUani 
lib.  11.  It.  8.  .  GrassiuSy  lib.  1.  it.  9.  Covarruvius^  n.  3.  ti 
a  difference  between  marriages  with  the  consent,  and  widi 
advice  and  counsel  of  another.  Sanche%  de  sand.  matnB 
Sacramento  dispulat.  34.  n.  19.  Non  tantum  conditio 
ineundi  matrimonium^  rejicitur^  legato^  sed  etiam  ctmi 
ineundi  arbitratu  vel  consensu  tertii^  et  ratio  esty  quia  qui 
netur  consensum  vel  licentiam  alieni  petere,  ienctur  se^ 
atque  ita  matrimonii  libertas  impedietur. 

Swinburne  J  part  the  4th,  sec.  12.,  lays  it  down,  as  a  ge 
ral  rule,  that  all  conditions  against  marri<^  are  unlawl 
contrary  to  the  procreation  of  children,  repugnant  t0i 
law  of  nature,  and  detrimental  to  the  commonweaitfa. 

In  the  present  case  Lady  Aston  will  have  the  benefit,  v 
is  the  person  to  refuse.  Dig.  lib.  30.  tit.  l.^de  legaiisetfk 
comtnissis,  lex.  43.  parag.  2.    Legatum  in  aUeni  voM 
poni  potest^  in  hceredis  non  potest.    The  heir  in  this  cut 
to  have  the  benefit  also  by  refusal ;  and  therefore  mmqtt^ 
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Tsumereiur  vette  obligari,  and  ought  not  to  receive  any 
nmtenance. 

The  emperor  Justinian^  Cod.  lib.  6.  tit.  43.  Communia 
:  legatis :  etjidei  commissis :  et  de  in  rem  missione  toUenda  ; 
hhy  Rectius  igiiur  esse  censemus  in  rem  quidem  missionem 
milus  aboleri :  omnibus  vera  tarn  legatariis  quam  fidei  com* 
Issariis  unam  naturam  imponere,  et  non  solum  personalem 
tionem  pncstare,  sed  et  in  rem^  quatenus  eis  liceat  easdem 
9  f  roc  per  quodcunque  genus  legatij  sive  per  fideicommissum 
erittt  derelictcBy  vindicare  in  rem  actione  inslituenda. 
Where  a  condition  is  null  and  void^  the  question  will  be 
en,  whether  any  devise  over  or  limitation  will  be  good  ? 
When  the  validity  of  the  condition  which  is  annexed  to 
e  legacy  is  taken  off,  it  becomes  absolute,  and  no  devise 
fx  can  affect  it,  Dig.  lib.  35.  tit.  1.  De  condit.  et  demon* 
not.  kx  22.,  Quotiens  sub  condilione  mulieri  legatur^  si  non 
^pseritj  et  ejusdem  fideicommissum  sit,  ut  Titio  restituaty  si 
fiat :  commode  statuitur  et  si  nupserit^  legatum  earn  petere 
n$e  et  non  esse  cogendam  fideicommissum  prcestarCftlie  con- 
tion  being  void  in  law,  the  legacy  is  discharged  of  it. 
Supposing  such  consent  should  be  necessary,  yet  it  must 
» a  reasonable  objection  to  the  marriage,  that  is  intended 
f  this  condition.  Here  the  plaintiff  Mr.  Heroey  has  300/. 
fwrmuvij  in  possession,  and  as  much  in  reversion,  and 
IS  ready  and  able  to  make  a  proper  settlement  \  and  there- 
re  there  could  be  no  reasonable  grounds  for  Lady  AstotCs 
fiisal. 

Doctor  Andrews  for  the  defendants. 
Deeds  are  undoubtedly  of  a  stricter  nature  than  a  will ; 
id  as  the  will  in  the  present  case  plainly  refers  to  a  deed, 
must  be  construed  with  the  same  strictness  as  a  deed,  this 
sot  properly  a  condition,  but  a  description  of  the  person 
bo  is  to  take. 

It  is  a  legacy  uncertain,  but  to  be  made  certain  by  a  fact ; 
r  it  b  not  daughters  by  name,  but  to  a  daughter  only  who 
orries  with  the  consent  of  the  mother,  and  nobody  can 
fe  but  those  who  bring  themselves  within  the  description. 
i^o  maintain  that  this  is  a  l^acy  which  has  never  vested, 
Beiuse  the  condition  on  which  it  is  given  by  the  testator 
IHQOt  been  performed,  and,  according  to  the  law  of  the 
iNbe  tables,  voluntas  testatoris  in  testamento  totum  facit^  Dig. 
fc.  35.  tit.  1 .  lex.  75.  lib.  36.  tit.  2.  lex.  21, 22. :  and  though 
l^ohibition  of  marriage  hath  not  been  allowed,  yet  the  civil 
w^pprmitH  a  restraint  upon  it,  Cod.  lib.  5.  tit.  4.  lex.  L 
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Cum  de  nuptiis  puella  quasrilury  nee  inter  tuiarem  el  matrm 
et  propinquos  de  eligendo  fuiuro  mariio  convenii ;  arbUnm 
prcBsidis  provincice  necessarium  est.  That  part  of  the  coifi- 
tion  which  requires  the  marriage  to  be  with  the  GOiueDtof 
the  mother  is  not  void.  The  law  of  the  twelve  tablei  ii  po- 
sitive. Afterwards  came  the  Lex  Julia  et  Popp€seu  Be- 
straints  upon  marriage  were  allowed,  prohibitions  disallovBi. 
By  the  civil  law  a  gift  of  a  share  to  a  wife  so  long  as  die 
continued  a  widow  and  in  case  of  her  marriage  liber  e^wm 
good. 

That  law  permitted  the  father  to  exercise  a  greater  power 
in  restraint  of  the  marriage  of  his  wife  or  child  ftn  a 
stranger.  Dig.  lib.  33.  tit.  4.  lex.  11.  Cod.  lib.  6.  lex.  1. 

The  civil  law  does  not  take  place  even  in  our  ecdesiislial. 
courts  except  where  it  is  founded  upon  iiiejui  getUium^td 
that  only  because  it  has  been  adopted,  and  not  as  the  pos- 
tive  law  of  the  Romans.  Grotius  lays  it  down,  that,  ate 
the  death  of  the  father,  the  mother  is  entitled  to  the  mut 
obedience  from  the  children  as  the  father,  founded  upon  d( 
fifth  commandment. 

The  jus  trium  liberorum  is  not  in  force  with  us ;  if  a  JI^ 
man  had  three  children,  and  not  able  to  maintain  them,  tk 
commonwealth  maintained  them ;  but  the  public  here  tik0 
no  notice,  the  parishes  must  support  them.  In  the  Rm0 
law  children  were  entitled  to  the  legilima  pars  to  which  d( 
father  could  not  annex  any  condition ;  but  to  what  yns 
over  and  above  that  part  he  might.  By  our  law  a  num  lai 
an  absolute  power  to  dispose  of  his  estate,  and  if  he  mtf* 
ries,  though  he  has  lawful  children,  yet  he  may  dispose  i 
his  estate  to  the  illegitimate  issue,  in  prejudice  to  the  legi* 
timate.  By  the  Roman  law  the  portion  was  the  wodhb'> 
distinct  property :  here  it  belongs  to  the  husband,  and  bcff 
it  should  be  considered  as  if  the  father  had  said,  I  ^ve  2/IOK 
to  such  a  man  as  shall  marry  my  daughter  with  the  cooiflt 
of  the  mother. 

Mr.  HolUngs  and  Mr.  Fazakerley  on  the  same  aide. 

There  can  be  no  question  as  to  the  testator's  intenliiii 
he  contemplated  the  event  of  his  daughters'  contracting  it* 
provident  matches,  and  in  that  case  has  directed  that  tkf 
should  receive  certain  annuities  which  their  husbands  oodl 
not  waste,  and  has  given  them  portions  in  the  event  onlyff 
their  marrying  prudently;  marriage  without  consent lali 
no  marriage  at  all  with  respect  to  their  portions,  bottk 
daughters  continue  to  be  entitled  to  their  annuities  aa  if  S0 
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DBtfriage  had  tdken  place ;  in  this  disposition  there  is  nothing 
imdonal;  but  the  father  had  power  to  give  any  thing  or 
DOthmg,  and  to  make  the  vesting  of  what  he  gave  depend 
ipoQ  what  event  he  thought  proper.  The  deeds  and  wills  of 
tjuiividuals  are  private  laws. 
The  testator's  intention  was  not  only  consistent  with,  but 

11  foMierance  of  the  object  of  the  law  which  has  laboured  to 
notect  children  against  the  effects  of  imprudent  marriages, 
»Hen.  3.  c.  6.    3  Edw.  1.  c.  22.    4  &  5  Ph.  &  M.  c.  8. 

12  Car.  2.  c.  24. 

So  the  Custom  of  London  recognizes  the  propriety  of  re- 
[uiring  consent  to  marriages.  The  rules  of  the  civil  law  are 
f  no  authority  upon  the  present  question^  because,  although 
lonrts  of  Equity  have  adopted  the  principles  of  that  law 
nth  respect  to  personal  legacies  to  avoid  any  contradictory 
ndgments  between  concurrent  jurisdictions,  they  have  been 
arefttl  to  avoid  the  introduction  of  those  rules  with  respect 
0  legacies  arising  out  of  land. 

The  provisions  as  to  marriage  do  not  amount  to  a  condi- 
bn,  and  do  not  impose  any  penalty ;  nothing  is  given  till 
oarriage  with  consent ;  that  is  the  contmgency  upon  which 
bne  the  portions  and  legacies  are  payable,  And  that  con- 
ingency  has  not  happened.  They  are  not  given  to  daughters 
T  a  daughter  when  married,  but  to  daughters  married  with 
onsent ;  the  plaintiffs  do  not  bring  themselves  within  that 
lescription ;  they  come  too  soon ;  the  time  of  payment  is 
lot  arrived ;  a  legacy  upon  marriage  with  a  particular  per- 
DD,  or  with  a  person  of  a  particular  name  is  not  payable, 
Biless  such  marriage  takes  effect.  Lord  Falkland  v.  Bertie^ 
IVem.333. 

It  is  said  that  this  provision  applies  only  to  the  time  of 
Hyments,  but  in  portions  or  legacies  to  be  raised  out  of 
iDds,  the  time  of  vesting  and  of  payment  is  the  same. 
^wdet  ▼.  Pouleij  1  Vem.  204.  Yates  v.  PAetliplace,  2 
Fern.  416.  Smith  v.  Smith,  2  Vem.  92.  Toumay  v.  Tour- 
My,  Prec.  Ch.  290.  A  portion  charged  on  land  is  to  be 
jpindered  as  land ;  every  trust  term  is  part  of  the  inherit- 
iliGe;  no  case  has  been  cited  in  which  portions  under  the 
^eient  circumstances  have  been  raised  out  of  land;  in 
winning  y.  JFaldgrave,  1  Ch.  Ca.  58.  it  is  probable  that 
i^  money  was  secured  upon  mortgage,  which  would  be 
!^  personal  estate.  There  can  be  no  doubt  of  such  pro- 
l^ion  being  legal  at  common  law,  by  which  the  present 
most  be  deteroiined,  1  Roll,  Abr.  118.  pi.  6.    Fry  v. 
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Porter,  1  Ch.  Ca.  138.  1  Mod.  300.  In  King  v.  IFitkn, 
£q.  Ca.  Ab.  112.  pi.  10.,  Lord  Harcmirt  was  of  ppinioD  thk 
if  the  title  had  depended  upon  marriage  with  consent^  tte 
consent  wonld  have  been  necessary. 

In  the  present  case  there  is  a  devise  over,  or  what  is  eqd* 
valent  to  it,  for  directing  that  the  portions  shall  dnk  into 
the  estate  or  residue,  is  equally  indicative  of  an  intention  dot 
other  persons  than  the  daughters  should  take,  which  r^di 
any  presumption  of  the  clause  having  been  introduced  m 
terroreniy  Amos  v.  Homer,  1  Eq.  Ca.  Abr.  112.  pi.  9.  SMr 
ton  V.  Chymes,  2  Vern.  357.  Creagh  v.  Wikon^  2  Vem.  571 
If  this  be  not  a  gift  over,  a  remainder  man  is  incapaUeof 
such  gift. 

The  additional  portions  under  the  will  are  given  in  nf* 
mentation  of  the  original  portions,  and  must  receive  the  same 
construction :  No  case  has  been  cited  in  the  Eccleaastiol 
Courts,  in  which  a  legacy  given  upon  a  contingency  bii 
been  held  to  be  payable  before  the  contingency  has  lop- 
pened. 

Mr.  Attorney  General  in  reply. 

As  to  the  original  portion  it  is  contended,  Ist,  Thai  tk 
intention  is  plain  not  to  give  them,  except  upon  a  mairilg^ 
with,  consent. 

2dly,  That  this  intention  is  agreeable  to  the  rules  of  Iiv 
and  equity. 

The  testator  has  not  expressed  any  such  intention;  be  In 
introduced  no  negative  words,  and  has  not  said  thai  ik 
portions  shall  not  sooner  vest ;  but  he  has  expressed  a  tst 
trary  intention  by  directing  that  the  term  shall  cease  n^ 
his  daughters'  death  without  marriage  generally.  The  tot 
then  is  to  continue  if  these  daughters  should  die,  alfho^k 
they  have  married  without  consent ;  but  for  what  puipoM  f 
they  are  not  to  have  their  portions.  The  Court  has  adoftrf 
a  rule  by  which  the  intention  is  to  be  discovered,  and  wtii 
is,  that  the  restriction  shall  be  presumed  to  have  been  intit- 
duced  only  in  terrorem,  where  there  is  no  limitation  offtfi 
nor  is  such  construction  without  reason,  or  likely  tohtc0t 
trary  to  the  real  intention  of  the  party ;  for  the  piinaif 
object  is  generally  to  provide  for  the  support  of  tiie  dMi 
and  the  secondary  taiA  inferior  object  to  guard  as  mtfk 
as  possible  against  an  improvident  marriage ;  but  to  00^ 
strue  that  restriction  as  a  forfeiture  after  an  improddttt 
marriage  has  taken  place  would  be  to  sacrifice  the  gnrter 
to  the  lesser  object,  after  that  lesser  object   can  be  9 
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nger  obtidiied.  It  has  beeo  gald  that  the  law  favours  the 
amae  of  parental  authority  over  the  marriages  of  children. 
Ikt  is  tnie  as  far  as  relates  to  infiiqts ;  but  this  is  an  at- 
cmpt  to  go  beyond  the  law^  aqd  to  subject  the  whole  lives 
t  these  daughters  to  the  control^  not  of  parents  but  of 

h  is  said  that  the  cases  upon  legacies  are  governed  by  the 
ales  of  the  civil  law  adopted  to  preserve  an  uniformity  of 
kmBknUf  and  are  therefore  inapplicable  to  the  question  upon 
he  settlement  which  concerns  land. 

The  civil  law  as  such,  I  admit  is  of  no  authority  here ;  and 
rea  with  regard  to  legacies,  this  Court  has  departed  from 
be  rules  of  the  civil  law,  which  holds  these  restrictions  ab- 
dntely  void,  and  gives  effect  to  them  where  there  is  a  limit- 
tion  over.    This  shews  that  this  Court  acts  upon  principles 
fits  own,  and  it  will  therefore  aj^ly  those  principles  in  the 
une  manner  where  the  reason  is  the  same.    The  reasons  of 
lie  rule  apply  as  much  to  portions  out  of  land,  as  to  por« 
bna  out  of  money  $  but  these  portions  are  not  to  be  con- 
idered  as  land,  they  are  to  arise  out  of  a  trust-term,  which 
I  purely  a  creature  of  Equity,  as  to  which  the  Court  will 
jhrt  the  same  fsvourable  construction  as  to  wills.    In  King 
\Withersy  Ca.temp.  Talb.  1 17.  Jaekson  v.  Farrandj  2  Vem. 
184.  and  Preeedents  in  Chancery  109,  the  rule  ccmtended  for 
s  applicable  to  the  portions  out  of  land  was  departed  from. 
Iks  cases  of  Fleming  v.  WaldgravCy  Cas.  in  Ch.  56.    Need- 
Imr  v.  VermMy  Rep.  in  Ch.  62.  and  listen  v.  jtstouy  2  Vem. 
ifl^  are  authorities  for  the  pkuntiifs.    This  ease  is  strictly 
lithin  the  principles  adopted  by  this  Court,  for  there  is  no 
hykaiioo  over.  The  direction  that  the  portions  shall  sink  into 
pis  reaidoe  is  migatory  and  useless ;  it  is  directing  what  would 
ike  place  without  any  such  direction,  as  devising  an  estate 
p  mt  heir  at  law.    As  to  these  portions  under  the  settle- 
iMty  I  Cherefove  contend,  1st,  That  the  rule  of  construing 
PrtikUoms  of  this  nature  to  be  in  terrorem^  is  a  rule  of  this 
pmA  only.    2dly,  That  it  is  equally  applicable  to  portions 
pfetflC  land  as  out  of  personal  estate.    3dly,  That  with  refer* 
itee  to  the  present  case  there  is  no  difference  between  money 
pit  raisa^  out  of  land,  and  mere  money.    4thly,  That  no 
pkledent  has  been  cited  on  the  other  side,  and  that  there 
fc^fhfcc  preeedents  in  favour  of  the  plaintiffs.    As  to  the 
^tions  under  the  will  it  is  contended,  that  they  are  given 
^  ^ngmtnMdim  of  the  porticms  under  the  settlelnent,  and 
'^  receive  the  same  construction.    But  though  ihe  settle* 
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ment  is  referred  to  by  the  will,  yet  that  is  not  stronger  tlu 
if  the  very  words  had  been  repeated,  and  the  same  wordg  in 
the  same  will  have  frequently  received  a  different  ezpootkn 
as  applied  to  land  and  money,  PapiUon  v.  Fince,  2  P.  Won. 
471.  Forth  V.  Chapman,  1  P.  Wms.  663. 

It  is  said,  that  in  this  case  there  is  a  limitation  over  to  tlie 
remainder-man  of  the  estate,  but  that  is  not  so ;  it  is  modf 
directed  that  the  portions  should  not  be  raised.  The  cue  of 
jimoS'Y.  Homer  has  been  relied  upon,  but  there  does  not  if- 
pear  to  have  been  any  decree  in  that  case. 

JDr.  Strahan  also  in  reply. 

By  the  civil  law,  a  restriction  from  marrying  without 
the  consent  of  another,  was  considered  as  amountii^  to 
a  total  prohibition  of  marriage,  and  was,  therefore,  held  to 
be  void.     It  has  been  contended,  that  some  restrictkos 
upon  marriage  were  allowed  by  that  law ;  but  such  excep- 
tions do  not  amount  to  any  contradiction  of  the  genenl 
rule:  some  alteration  has  been  said  to  have  taken  plaee  ii 
later  times;  the  only  alteration  I  am  aware  of  was^  that  of 
giving   the  husband  a  power  of  restraining  the  seeosi 
marriage  of  his  widow,  tiiis  was  done  by  the  Lex  JUb 
Miscella  Gravina   357;    but  which  was  afterwards  abo- 
lished by  the  Emperor  Justinian.    The  case  in  Dig.  Lik 
33.  tit.  4.  L.  14.,  differs  widely  from  the  present,  there  tk 
father  having  a  son  and  two  daughters,  one  of  whom  vai 
married,  says  Filiatn  meam  Crispinam  quam  vellem  tni 
nuptice  cuicunque  amici  mei  et  cognati  approbabuni,prcMM 
tradi  Pollianus  scietis  mentem  meam  in  {squalibus  portmS^ 
in  quibus  et  sororem  ejus  tradidi. 

This  amounts  only  to  a  wish.  By  the  Roman  hw,  1 
father  could  not  appoint  a  tutor  to  his  children  tieyond  ^ 
age  of  fourteen.  This  is  an  attempt  to  institute  a  peifettfl 
guardianship ;  as  to  marriages,  it  has  been  urged  that  >> 
precedent  has  been  cited  in  the  ecclesiastical  courts^  I  ce^ 
tainly  do  not  recollect  any,  we  have  no  printed  repGrtaia 
our  courts ;  but  no  precedent  has  been  cited  on  the  otter 
side,  the  rule  of  law  therefore,  for  which  I  contend^  staai* 
unimpeached. 

On  the  5th  of  June,  1738.  Mr.  Justice  Cbmyfis,  Otff 
Justice  fFilleSy  Chief  Justice  Lee,  and  the  Lord  Chmeelkfi 
delivered  the  following  judgments.  Mr.  Justice  Camfmi 
after  stating  the  case  at  large : — 

On  this  case  two  questions  have  been  taken  into  cos- 
sideration. 
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1.  Whether  the  2,000/.  appointed  to  be  raised  by  the  set- 
Jement,  1712,  out  of  the  term  of ''one  thousand  years,  is  not 
ieeotne  due  and  payable  to  the  plaintiffs,  notwithstanding 
dieir  marriage  was  without  consent  of  their  mother,  dame 
Catherine  Aston. 

2.  Whether  the  2,000/.  to  be  paid  by  the  will,  will  not  at 
east  be  due  in  case  the  2,000/.  by  the  settlement  should  not. 
^.Attorney-General  has  been  pleased  to  speak  to  the  last 
I  these  questions  first,  and  it  might  be  most  proper  on  be- 
lalf  of  hi&  client  to  do  so.  But  as  the  first  question  seems 
Qost  fdlly  to  point  out  and  demonstrate  the  intention  of  Sir 
r..  Aston,  and  is  prior  in  time,  I  shall  begin  with  the  con- 
ideration  of  the  first  question. 

1.  The  first  question  then  is,  when  Sir  T.  A,,  by  voluntary 
etdement  made  ^ter  marriage,  limits  his  estate  to  trustees 
yp  one  thousand  years,  on  trust  to  raise  2,000/.  for  the  por-> 
km  of  each  daughter,  to  be  paid  at  the  days  of  their  re- 
pective  marriages,  with  consent  of  mother,  if  living,  and 
ot  married  again,  or  if  dead,  or  re-married  with  consent  of 
rostees  or  survivor,  his  executors,  administrators,  and  as- 
^8,  and  on  trust  to  raise  70/.  per  ann.  for  maintenance 
xim  eighteen  till  marriage  with  such  consent,  whether  if 
daughter  after  the  age  of  twenty-one  marry  without  con- 
ent  of  a  mother  then  living,  a  court  of  equity  ought  to 
nnpel  the  trustees  ta  raise  the  2,000/.  for  portion  of  such 
inghter  ? 

Before  I  deliver  my  opinion  on  this  point,  to  avoid  as 
inch  as  may  be,  any  contrariety  in  the  determination  of 
\6&  Court,  it  may  not  be  amiss  to  take  a  short  view  of  the 
brmer  cases  on  this  head,  and  the  foundation  on  which  de- 
need,  and  lay  out  of  the  present  case  what  seems  to  be  un- 
Mroverted,  and  admitted  on  all  sides. 
■-  Now  it  is  admitted  on  all  hands,  and  I  think,  cannot  be 
introverted,  that  if  a  pecuniary  legacy  be  given  on  con- 
fix, that  if  the  legatee  marry  without  consent  of  such 
">lODs,  the  legacy  should  be  void,  or  a  less  sum  paid,  but 

•  devise  of  the  money  over  to  any  other,  such  legacy  would 
^  decreed  by  this  Court,  though  the  marriage  was  without 

•  consent  required.  This  has  been  settled  very  often.  In 
^  case  of  Bellasis  v.  Ermine,  15  Car.  2.,  1  Ch.   Ca.  22. 

•  the  case  of  Fleming  v.  fFaldgrave,  16  Car.  2.  agreed 
Ch,  Ca.  58.  So  in  the  case  of  Jervois  v.  Duke,  M .  1681, 
Vem.  19,  Garrett  v.  Pritty,  Trin.  1603,  2  Vern.  293., 
■^  I  know  no  case  contrary. 
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Now  the  trttereaaon  of  these  detenmnfttiom  aeentoVe 
what  Lord  Chief  Baron  Hale  intiiiiates  in  Fry  t.  Pmkr^ 
I  Mod.  306.,  to  keep  up  a  uniformity  between  this  aadtte 
ecclesiastical  court.  For  since  by  the  ecclesiastical  law  mdi 
a  condition  would  be  looked  on  as  illegal  and  void|  tUi 
Court  hath  thought  it  proper  to  adopt  the  ndeof  tilet^ 
clesiastical  law  thus  far,  for  it  would  be  stittDge  thsk  t 
legatee  should  sue  in  the  ecclesiastical  court  and  vecovH^M 
if  he  sued  in  this  Court  should  be  barred  of  the  same  kgicjr* 

It  must  likewise  be  admitted,  that  as  at  common  law^  cbs* 
ditioDs  that  defeat  an  estate  are  construed  strictly;  so  nkii 
conditions  have  been  annexed  to  defeat  a  legacy  on  ns^ 
riage  without  consent,  this  Court  hath  not  strained  it 
make  a  breach  of  the  condition,  but  hath  decreed  the  kgl^ 
where  the  breach  is  not  clear  and  manifest,  or  the  conditiDS 
not  pkin  and  certain.  And  therefore  where  the  legacy  is  gifd 
to  be  paid  at  the  age  of  twenty-one,  or  marriage,  bat  vrVM 
Ixmsent  of  the  mother,  void;  if  legatee  attain  the  age  4 
twenty-one,  she  shall  haye  the  legacy,  though  she  ate 
marry  without  consent,  for  being  vested  at  the  age  of  twca^ 
one,  the  donstniction  must  be,  if  she  iharry  without  cooiMt 
nnde(  that  age,  as  held  Norwood  v.  Norwood^  1  Ch.  Bcf^ 
121.    King  V.  Withers,  1712,  £q.  Ca.  Abr.  26,  112. 

So  if  the  condition  annexed  to  legacies  be,  provided  dit 
be  dutiful  to  her  mother,  flntner  v.  Pick^  1  Ch.  R^  131  f 
or  condition  be  annexed  by  will  when  like  portion  seemed 
on  land,  which  she  released  cm  promise  it  should  be  BD|n- 


! 


judice,  legacy  was  decreed,  though  marriage  was  wkM 
consent  required,  Skipton  v.  Hampson,  IGJS,  Reg.  B.  59*1 
So  where  such  a  condition  is  annexied^  and  the  marries  JN 
treated  of  or  approved  by  the  father,  who  annexed  the  emA 
dition  (which  is  a  sort  of  dispensation)  a$  in  the  eaie  d 
Parmer  v.  Compton,  1  Ch.  Rep.  1.  JB.  SalUbtny  and  Jkv*; 
nef/,  2  Vem.  223.  2  Vent.  359.  Skin.  285.  Cku*ev.B^ 
ley,  M.  1716,  2  Vem.  720. 

So  if  major  part  of  trustees  whose  consent  was 
do  conaent,  Wiseman  v.  Foeter,  2  Ch.  Bep.  23  (  or  one 
sents  though  the  other  do  not^  JSscoii  v.  JBscoti,  (1)  I  & 
Ca.  144.  Ventris  v.  Glydd,  1694,  by  Lord  Somen;  or  fi^ 
mits  treaty,  though  no  express  consent,  Mesgret  v»  Mugful 
or  consent  conditionally,  as  on  making  convenient 


(1)  Escoti  V.  EtcoH  is  cited  in  Fry  and  Porter,  1  Ch.  Ca.  144 ,  sad  •«>''^i 
iri$  V.  Giydd,  pages  362  and  374,  of  this  case,  and  Oiarke  v.  Parker,  19^^ 
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lich  b  offered  to  be  done^  though  not  done  before  marriage,     Ssrtit 
}stock  y.  IretoHf  Finch.  234.  v» 

I  apprehend  thia  Court  will  always  judge  whether  the  con-  -Ajtow. 
ion  be  lawful  or  certain^  and  can  or  ought  to  be  perforfn- 
,  and  whether  it  be  performed  or  not  according  to  the 
\sou  of  the  thing,  and  the  true  intent  and  meaning  of  the 
rties :  but  on  the  other  hand,  it  must  likewise  be  admitted, 
it  it  is  a  settled  and  established  rule  in  this  Court,  that 
ere  a  legacy  is  given  on  condition  that  if  the  legatee  marry 
;hout  consent,  the  money  shall  go  to  another,  the  legacy 
1  not  be  decreed  if  the  legatee  marry  without  the  consent 
[uired ;  this  was  agreed  in  the  cases  mentioned.  Sir  II. 
Uasis  V.  ISrmine,  Jervois  v.  Duke  ;  it  was  so  determined 
the  case  of  Sutton  v.  Jewkesy  25  Car.  2.  2  Ch.  Rep.  95. 
tfif  V.  Halton,  Stratton  v.  Grytnes,  1698, 2  Vern.  357,  and 
no  case  was  it  held  otherwise. 

rhis  is  more  strongly  so  where  the  settlement  is  of  lands 
ievise  or  otherwise,  on  such  conditions  which  a  man  limits 
Usposes  upon  what  terms  he  pleases,  as  held  in  Fry  v. 
rter,  1  Cb.  Ca.  138, 141.  2Ch.  Rep.  26.  1  Vent.  199. 
[od.  30O. 

ffuch  more  so  where  the  marriage  with  consent  is  re- 
red  as  a  condition  precedent  to  the  vesting  of  the  estate, 
appears  from  the  case  of  Bertie  v.  IfOrd  Falkland^  3  Ch. 
129.     lSalk.231.    2  Vern.  333. 

fow  upon  what  foundations  is  it  that  the  Court  allows 
the  legatee  to  recover,  if  she  marry  without  the  consent 
tiired,  when  there  is  a  devise  over  of  the  money,  although 
should  recover  if  it  had  not  been  devised  over,  since  the 
iesiastical  court  would  have  equally  rejected  the  condition 
wih  cases  alike. 

see  no  reason,  unless  it  be  that  in  one  case  where  there 
I  no  devise  over,  there  does  not  appear  so  full  and  ab- 
ite  an  intention  of  the  testator  or  donor  to  defeat  or  dis- 
lul  the  legacy,  it  is  rather  a  caution  or  admonition  he 
ires  should  be  gomplied  with  than  a  fixed  resolution, 
should  lose  the  gift  if  she  do  not ;  and,  therefore,  the 
irt  may  so  far  conform  to  the  ecclesiastical  law  as  to  con- 
le  not  as  an  absolute  condition,  but  rather  intending  in 
'orem.  Whereas,  when  there  is  a  devise  over,  it  is  evi- 
it  the  testator  meant  she  should  not  have  it  if  she  did  not 
aply  with  the  condition;  as  it  is  said  in  Fry  and  Porters 
«;  the  JEarl  of  Netvport  as  really  meant  Mr.  Porter 
mid  ha%e  the  estate  if  his  grand-daughter  married  without 
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the  consent  of  the  Earls  of  Warwick  and  JIfimcAesfer,  a 
he  meant  she  should  have  it  if  she  maitied  with  sach  con^ 
sent.  I^ce  then  a  condition  not  to  marry  teithout  the  cda- 
sent  of  others  is  in  itself  lawful  and  reasonabte  and  fit  to 
be  complied  with^  (for  that  is  admitted  in  all  these  Gasei)  j 
where  there  appears  a  full  and  complete  intention  of  tte 
donor^  who  may  give  upon  what  terms  and  conditions  k 
pleases^  that  the  gift  dioiild  not  take  effect  miless  the  con- 
dition be  performed,  a  Court  of  Equity  idll  not  di^CDie 
or  relieve  agaibst  a  deliberate  and  manifest  breach  tA  it 

This  being  presimied  I  come  to  consider  the  present  cub 
more  directly. 

The  question  in  this  case  has  been  considered^  and  foy 
properly  under  two  branches. 

1st.  Whether  the  plaintifih  by  their  marriage  are  entSU 
to  the  2,000/.  appointed  by  the  settlement  to  be  raised  (Ml 
of  the  term  of  1000  years  though  such  marriage  was  with- 
out Lady  Astan*i  consent  ? 

2nd.  Whether  if  they  should  not  be  entitled  to  the  po^ 
tions  by  the  settlement,  they  may  not  be  entitiied  to  flu 
2,000/.  ^ven  by  the  will. 

As  to  the  first  question,  on  the  best  consideration  I  cm 
take  of  this  matter  I  think  they  are  not  entitled  to  flu 
2,000/.  by  the  settlement  till  marriage  with  consent  of  moflier 
or  trustees. 

1st.  It  is  the  plain  intention  of  Sir  T.  A.  these  portioof 
should  not  be  paid  till  marriage  with  consent ;  he  had  pio* 
vided  for  them  maintenances  of  70/.  or  if  their  mother  diei 
or  re-married  100/.  per  annum  till  marriage  with  consco^ 
and  then  and  not  before  the  2,000/.  portion  was  to  be  piii' 

This  appears  from  every  branch  of  the  tmst;  the  Mr 
branch  in  case  Sir  T.  A.  should  have  no  son  and  two  dn^ 
ters  living  at  his  death  or  bom  after  or  who  should 
in  his  life  with  his  consent,  then  and  in  such  case  and 
sooner  or  before  Sir  R.  B.  and  Sir  J.  Chesshyre  shodd  jM 
bfiOOL  and  pay  to  or  to  the  use  of  the  younger  of  the  rf 
two  daughters  when  and  as  soon  as  she  shall  be  mttod 
with  consent  of  dame  Catherine  Aston, 

In  the  same  words  it  is  in  the  second  branch ;  if  no  io' 
and  more  than  two  daughters  then  trustees  were  to  tilt0 
3,000/.  for  each  daughter  and  pay  it  at  their  respectife  difi 
of  marriage  with  such  consent  as  aforesaid. 

In  like  words  it  is  in  third  and  fourth  branches  j  it  ^ 
should  be  one  or  more  8on»,  and  but  one  or  more  dan^^ 
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And  through  the  whole  it  is  most  evident  his  intent  wa& 
dn^hters  should  have  no  portions  paid  till  married  with 
ooiuKnt. 

This  is  still  more  evident  if  possible  in  that  Sir  T.  A. 
bith  raised  70/^  per  annum  for  the  maintenance  of  his 
fa^hterd  from  the  age  of  eighteen  till  married  with  such 
msent  as  aforesaid. 

Now  it  never  could  be  the  intent  that  the  daughters  should 
itre  their  portions  mid  maintenance  both  at  the  same  time; 
at  by  express  words  of  the  trust  the  70/*  per  annum  were 

0  be  paid  till  marriage  with  mother's  consent^  and  if  their 
ortioDs  weiie  to  be  paid  before^  then  they  would  have 
lie  portions  and  likewise  the  70/.  per  annum  both. 

But  it  was  objected  that  the  marriage  was  the  principal 
loBg  in  the  consideration  of  Sir  T.  A.  when  he  raised  this 
mst,  and  the  consent  of  the  mother  or  the  trustees  was  only 
circumstance. 

But  it  seems  plain  to  me  that  the  marriage  with  such  coo- 
mt  was  the  main  thing  Sir  T.  A.  had  in  view;  when  he  li- 
dted  these  portions  he  designed  his  daughters  only  70/.  or 
MM.  per  annum^  if  tiiey  did  not  marry  with  the  consent 
pecified ;  if  they  did^  they  were  to  have  the  2^000/.  port- 
ions. 

The  words  are  express^  the  2,000/.  is  to  be  paid  at  the 
ays  of  thdr  marriage  with  such  consent  as  aforesaid. 

It  is  agreed  the  marriage  is  necessary,  and  the  consent 

1  made  as  necessary  to  entitle  them  to  the  payment  as  the 
wriage. 

It  is  known  to  be  where  a  condition  copulative  as'  ii  is 
iBn/,  thai  is  a  condition  consisting  of  several  requisites,  are 
•precede  an  estate  in  trust,  all  must  be  complied  with  be- 
be  the  estate  or  trust  can  take  effect,  this  might  be  made 
H  by  several  cases;  but  it  will  be  sufficient  to  mention  the 
iMie  of  Sir  CtBsar  Wood  alias  Creamer  against  The  Duke  of 
^thton.  Pari.  Ca.  83. 

Sr  J7.  fFoody  on  his  daughter's  marriage  with  Duke 
'  S^  made  a  settlement  on  trust  to  raise  a  maintenance 
^  his  daughter  until  her  marriage  or  age  of  seventeen,  and 

his  daughter  after  sixteen  should  marry  and  have  issue 
■^  by  the  duke  then  for  the  settlement  of  the  estate  on 
>di  issue  male,  and  for  the  better  provision  of  the  duke 
^  his  wife,  on  trust  for  the  duke  and  his  wife  for  their  lives 
^  after  to  the  firbt  and  other  sons  in  tail  male. 
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The  daughter  nuuried  the  duke  under  sixteen,  bn 
after  without  iasue  male  and  the  question  was,  whc 
trust  did  not  arise  to  the  duke  for  his  life,  and  the 
at  first  thought  it  did,  but  on  further  consideration  tl 
cree  was  re^ep^ed  in  the  House  of  Lords ;  for  the  tmsl 
duke  being  limited  if  the  daughter  married  and  bac 
male,  it  was  said  the  words  were  exiureBa  and  certai 
there  must  not  only  be  a  marriage,  but  issue  male;  mu 
a  condition  copulatire  consisting  of  several  brandies  i 
precedent  to  Miy  use  or  trust,  the  entire  condition  m 
performed  else  the  use  or  trust  can  never  arise  c 
place,  and  it  would  be  a  vidience  to  break  the  conditi 
two  parts  which  is  but  one  according  to  the  plain  and : 
sense  of  it. 

The  same  was  determined  in  this  Court  and  affirmci 
House  of  Lords,  fFood  r.  fTebb,  ParL  Cas.  8/. 

The  case  is  so  apposite  there  needs  no  applicatio 
condition  of  payment  is  on  marriage  with  consent ;  the 
not  be  divided,  but  both  must  take  place  before  the 
tion  is  due. 

But  it  is  further  objected  that  the  100/.  per  anm 

maintenance  after  Lady  ji.'s  decease  or  second  man 

limited  till  marriage  or  death  which  shall  first  happen 

the  proviso  which  determines  the  term  of  1000  years 

that  if  the  2,000/.  portions  are  raised  as  aforesaid,  c 

or  secured  by  those  in  remainder  or  reversion,  or  there 

daughter  or  younger  sons  or  all  die,  the  daughters 

marriage  and  sons  before  twenty-four,  term  shall,  &c. ; 

the  expression  is  before  marriage  generally ;  which 

Sir  T.  A.  had  r^ard  to  marriage,  and  that  marriage 

consent  was  not  necessarily  insisted  on  or  required  by 

But  it  is  most  evident  that  the  70/.  ptr  ammm  i 

pressly  ordered  to  be  paid  till  marriage  with  conse 

aforesaid  during  tbe  Ufe  and  widowhood  of  Dame  OUi 

Aston;  then  when  the  100/.  per  annum  is  after  her  da 

second  marriage  to  be  paid  to  the  daughter  tiH  that 

riage  or  death,  it  must  necessarily  be  intended  such 

riage  as  before  ^>oken  of,  that  is  marriage  with  conses; 

cannot  be  intenckd  or  imagined  that  Sir  T.  A.  shoiddi 

a  longer  continuance  to  the  70/.  per  annum  than  the  1 

per  annum,  that  one  should  be  paid  tiU  marriage  viA^ 

sent,  the  other  detenaine  on  marriage  though  witiiofiti 

sent.     But  if  you  woidd  suppose  the  100/.  per  m 
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commaices  after  Lady  A.^%  death  or  re-mbrriage  should 
\  when  the  daughter  marries  whether  with  consent  or 
consequently  the  portions  after  Lady  A.*%  death  would 
payable  on  marriage;  that  is  not  the  present  case,  for 
the  question  is,  in  respect  to  the  portions  in  Lady  A^% 
me,  which,  as  the  maintenance  is  not  to  cease  till  mar- 
t  with  her  consent,  so  the  portions  cannot  become  pay- 
till  marriage  with  her  consent. 

i  U^  the  proviso  that  the  term  of  1000  years  shall  cease 
t>  daughter  living  or  all  die  before  marriage,  it  was 
ssary  it  should  be  so  worded,  for  the  term  was  not  to 
\  on  marriage  without  consent,  since  jMurt  of  the  trust 
to  pay  the  maintenance  till  marriage  wit2i  consent  or 
1,  so  that  the  term  was  not  to  determine  if  the  daiigh- 
died  before  marrii^e  without  consent,  for  they  were  to 

maintenance  after  such  marriage  till  death ;  and  there- 
unlesa  they  died  before  marriage,  the  term  was  not  to 
I  or  be  assigned  to  those  in  reversion  or  remainder. 

was  likewise  objected,  that  if  such  construction  was 
upon  the  words  that  the  daughters'  portions  should  not 
ayaUe  tSU  marriage  with  the  mother's  or  trustees'  con* 
f  then  the  daughter  who  married  in  her  ftther's  life 
d  never  have  her  portion;  but  it  is  plain  that  the 
(hter  who  married  in  her  father's  life  with  his  consent 
9t  within  the  latter  part  of  the  clause,  being  provided 
9y  the  former  part  of  it,  which  saith  that  if  Sir  T.  A. 
dd  have  two  or  more  daughters  living  at  his  death  or 
I  alive  after,  or  who  should  be  married  in  his  lifetime 
1  his  consent^  the  trustees  should  raise  and  pay  2,000/. 
lad  for  the  porticm  of  every  such  daughter,  so  that  her 
iioA  was  immediately  payable,  and  the  subsequent  words 
e  paid  at  the  days  of  their  respective  marriages,  must 
te  to  those  that  were  not  then  nuurried  not  to  those  that 
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esides  there  is  a  subsequent  clause,  that  if  any  daugh- 
diould  be  preferi^  or  advanced  in  marriage  by  Sir 
mas  in  his  lifetime,  but  not  with  the  whole  sums  ia- 
led  for  their  portions,  and  Sir  T.  A.  should  dedare  in 
ang  such  advancement  was  in  party  then  so  much  only 
lid  be  raised  as  would  complete  the  portion  intended, 
bh  evidently  shews  that  the  dai^fater  married  in  his  fife- 
i  was  in  no  danger  from  the  construction  coofeended  fior 
Ming  het  fortune,  for  if  it  was  not  paid  on  the  marriage 
Tcaidae  was  to  be  nusc d  by  virtue  of  the  trust. 
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But  the  main  objection  was,  that  this  constraint  of 
f iage  without  consent  was  void  by  the  civil  law. 

2nd.  That  the  maxim  of  the  civil  law  had  been  tcSkmi 
by  this  Court  and  adopted  in  cases  similar  or  as  Btrong  m 
the  present  case. 

3rd»  That  such  restraints  are  unreasonable^  tend  to  fr 
courage  marriage,  and  encourage  a  vicious  course  of  file. 

As  to  the  civil  law,  it  is  a  commendable  study,  andaif 
be  of  use  to  the  students  of  the  common  law,  but  •nghtnot 
to  interfere  with,  much  less  supersede  the  rules  of  tk  com- 
mon law. 

Mr.  Selden^  IMss.  ad  Fletam,  L.  3.  s.  5.  seems  to  nMbi 
just  observation  in  relation  to  its  use  in  Courts  (rf  Wcit^ 
minster  Hall.  It  is  manifest,  he  says,  that  some  sort  of  M 
of  the  civil  law  prevailed  in  the  decisions  to  be  made  by  fb 
laws  of  England,  not  that  any  thought  this  realm  sulgectli 
the.  knpertid  law,  or  that  the  common  law  could  receive  Wl 
change  from  it,  for  all  taught  the  common  law^  was  tD  k 
followed  where  it  varied  from^  or  was  repugnant  to  it;  M 
where  there  was  no  express  rule  of  the  common  law  intb 
case,  they  recurred  to  the  reasoning  of  the  civil  law,  wk* 
that  was  reasonable,  or  if  both  lavrs  were*  the  same,  ihf 
Boade  use  of  the  words  of  the  civil  law  for  the  greater  ett* 
firraation  or  illustration  of  the  matter* 

Let  us  then  see  what  the  civil  law  is  in  this  point ;  bnts 
order  to  judge  how  far  it  is  fit  to  be  guided  by  it,  it  wiUki 
proper  to  consider  the  ground  and  foundation  of  it. 

As  to  the  Stat,  of  Wills ;  the  32  H.  8.  gave  power  to  deii* 
lands  held  by  knight's  service  if  a  third  part  VFas  left  to  de* 
scend  to  his  heir.  So  the  Lex  Falcidia^  among  the  Romtft 
gave  power  to  devise  so  as  a  fourth  part  was  left  to  the  Imv; 
Legate  jus  esto  dum  non  minus  quam  quartam  pmim  ^ 
Tesiamento  Hcetedes  capiant,  Dig.  L.  35.  tit.  2.  If  less  that 
fourth  was  given  to  the  heir,  it  was  to  be  made  up  a  fiwA 
Dig.  35.  tk.  18. 

If  nothing  was  ^ven  to  the  heir,  the  will  was  set  asUe  V 
testament,  inofficiosumy  Just.  L.  2.  tit.  13. 

This  fourth  part  was  called  Legitima  Portio,  as  diK^ 
right,  but  as  it  was  usually  paid  on  marriage  when  the  ftf^ 
went  into  another  family,  it  ^va8  sometimes  evaded  by^ 
vising  a  fourth  indeed,  but  on  condition  not  to  marry.  ^ 
remedy  this,  as  Dr.  Strahan  observed,  the  Lae  JUk 
provided,  Qui  ccelibatus  aui  Fiduatatis  cenditUmem  kmd 
Legatorione   injutixerit,  hccres   Legatorius    ed  ecmJxH^i^ 
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left  nmto  neque  minus  hcereditatem  legatumve  ex  Me 
^consequent:  Goth,  de  fonte  Jur.  Civilis^  291.  Others 
ideavoured  to  evade  by  hindering  their  children's  marriage^ 
I  prevent  which  the  law  Dr.  Strahan  cited  was  made^  (iui 
\eros  quas  in  potestate  habent  infuria  prohibuerint  ducere 
mesvel  nubere;  (and  by  a  subsequent  law,)  Qutdb/^m  dare 
hmt  per  Proconsules  Pnesidesque  provinciar,  coguntur  in 
Urinumium  collocare  et  dotare,  Dig.  L.  23.  tit.  2.  lex  19, 
The  Lex  Julia  avoided  conditions  restrictive  of  marriage 
Iq^acies  to  widows  as  well  as  single  persons,  but  by  con- 
vction  it  was  relaxed  in  respect  to  widows,  and  therefore 
nus  says,  if  a  man  left  a  legacy  to  his  wife,  on  condition 
she  married  it  should  go  to  another,  Non  dubium  est 
in  nupserit  eogenda  est  restituerej  Dig.  32.  tit.  3.  L.  14. 
id  where,  in  Dig.  L.  35.  tit.  1.  L.  22.  such  a  condition  is 
id  to  be  void.  Si  mulieri  legatur.  Gothofred^  in  margin, 
fi,  Quid  si  uxoriy  and  answers,  Si  nupserit  eogenda  est, 
d  tells  us  the  law  was  abrogated  as  to  legacy  to  a  wife, 
Ofv.  22.  Ca.  24.  So  God.  Orph.  Leg.  part.  3.  ca.  VJ.  s.  9, 
id  Swinburne  say,  that  though  such  conditions  be  void  in 
pcies  to  a  single  woman,  the  civil,  or  rather  tiie  canon 
V,  aHows  it  in  legacies  to  a  widow,  especially  if  given  by 
Insband  to  a  wife,  or  by  a  son  to  his  mother. 
As  the  Zjex  Julia  was  evaded  in  respect  of  legacies  to 
Uows,  another  evasion  was  attempted,  by  annexing  a  C(Ni- 
kkn  that  the  legatee  should  not  marry  but  ad  arbitrium  of 
tA  a  perscm  as  the  donor  knew  would  not  consent, 
fiat  this  was  looked  on  as  a  mere  evasion,  and  therefore 
ittmed  to  be  void,  Rescindi  debet  quod  fraudendtB  legis 
tef  adscriptum  esty  Dig.  L.  35.  tit.  1.  lex  64.  But  this 
H  held  so  only  ubi  /raus  legi  facta  est,  and  therefore  a 
idition  not  to  marry  a  particular  person  is  allowed.  Cum 
legatum  sit.  Si  neque  Titio,  neque  Seio,  neque  Maevio 
pBtrit.  Si  plures  denique  persnnce  comprehensee  /uerint : 
Igv  placuit  cutUbet  coram  si  nupserit  amissuram  legatum^ 
K«  Li.  35.  tit.  L  lex  63.  So  Swinb.  part  4.  saith,  a  condi- 
U  not  to  marry  a  merchant,  or  a  widow,  or  any  living  at 
r&,  or  any  other  town,  is  good,  unless  where  marriage 
Hiot  probably  be  had  with  any  other}  whence  it  appears, 
R  by  the  civil  law,  a  condition  restrictive  of  marriage  was 
^  looked  upon  as  unlawful,  but  where  it  amounted,  in  a 
Hmer,  to  a  total  restraint  of  marriage,  which  condition  was 
fede  vdd  by  the  express  words  of  the  Lex  Julia. 
It  is  true,  that  the  Roman  lawyers  having  construed  these 
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clauses  which  restrain  marriage  to  the  arbitrium  or  eotmA 
of  others,  as  designed  to  elude  the  I^ex  JuKa,  the  £ccl^ 
siastical  Courts  looked  upon  all  conditions  of  thatmtvi 
Yoid. 

How  such  conditions  are  regarded  when  preoedwt  (»tti 
vetting  of  the  legacy,  I  shall  hereafter  consider. 

But  it  is  said,  this  rule  of  the  ecclesiastical  law  ki  adopM 
into  this  Court,  and  has  been  followed  in  caaes  aimilar  nam 
strong  as  thi». 

The  first  case  mentioned  was  Grtsley  v.  JAUher,  Ih 
867.  and  Pigofs  case  there  cited  by  Winch. 

The  principal  case  waa  an  assumpsit  on  promise  by  4li 
fendant,  to  give  such  a  sum  to  plaintiff,  in  consideraliaa  ib 
should  give  her  consent  and  furtherance  to  her  danf^itoA 
marriage  with  him,  fFinch  objected  that  the  considmtili 
was  not  good,  because  in  Pigot\  case,  a  person  to  whwi 
legacy  was  given,  on  condition  that  she  married  with  ooi* 
sent  of  her  mother,  had  sentence  for  her  legacy,  though  it  M 
pleaded  in  bar  she  married  without  the  mother's  conasnt* 

The  case  of  Pigot  was  plainly  a  case  in  the  Ecclesiaitki 
Court,  where  such  a  condition  (as  was  said  before)  is  ahnfl 
disallowed,  for  though  it  was  said  it  was  pleaded  in  bWy  tU 
is  only  a  common  lawyer's  language,  to  express  thai  it  M 
insisted  on  by  way  of  defence,  in  the  defendant's  answer  li 
the  libel  there,  that  the  marriage  was  without  the  moliiflr'i 
oonsent. 

And  it  was  before  proved  at  large,  that  in  pecnlMy 
legacies,  on  condition  to  be  void  if  legatee  married  wAt^ 
the  mother's  consent,  if  no  devise  over,  this  Court  deenelil 
legacy,  thouj^  no  consent,  but  if  there  was  a  devise  om 
this  court  has  as  constantly  decreed  otherwise. 

So  that  there  is  nothing  in  Pigofa  case  that  varies  ta 
this  known  and  common  rule  and  distinction  as  to  the  frin* 
cipal  case.  It  was  determined  by  the  other  Judges  thai  lb 
oondition  was  good,  and  the  plaintiff  recovered,  and  lb 
reason  is  given  as  appears  Hob.  10.  1  Ro.  Abr.  19.  fcft 
where  the  same  case  is  reported,  because  nature  gave  parflM 
power  of  disposing  of  their  children,  and  in  -  nature  Adt 
children  are  bound  to  obey  them. 

Bat  theee  other  cases  have  been  relied  on  as  equivaknlii 
the  present. 

I.  Fleming  v.  fFaUgrave,  Ch.  Ca.  56. 

A  lease  for  years  was  made  to  Sir  Edward  fPaldgrmmW^ 
hb  lady  in  trust  to  raise  700/.  for  A.  if  she  did  not  nvtf 
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Mitraiy  to  the  good  liking  of  Sir  E.  fF.  and  his  lady,  if  she 
Mf  then  for  such  person  as  Sir  Edward  and  his  lady  or  sur- 
i?or  should  nominate,  and  for  want  of  nomination  to  Sir 
f.  IT.  and  lady  or  sur?iTor  of  them*  ji.  marries  without 
Mr  consent;  they  died  without  nomination.  Lady  fF\, 
mivesy  and  makes  a  deed  of  gift  of  all  her  goods  to  Sandall, 
bo  prefers  his  bill  against  Francis  Copledike,  the  adminis- 
itor  to  A.  and  Lady  fF,  both,  to  have  the  benefit  of  this 
ise,  which  was  decreed  to  Copledike^  the  administrator. 
The  case  is  obscurely  reported,  and  the  reasons  of  the  de- 
ee  not  mentioned,  but  it  is  apparent  Sandall  could  not 
Eve  the  decree  unless  A.  had  married  contrary  to  the  good 
Qng  of  Sir  E.  W.  and  his  lady,  and  Sandall  had  been 
iminee  of  J^ady  W. ;  but  the  gift  of  all  her  goods  could  not 
idutit  to  a  nomination  to  entitle  him  to  700/.,  and  though 
ttrriage  is  said  to  be  without  consent,  it  is  not  said  to  be 
Hitrary  to  liking,  and  possibly  on  this  foot  it  was  decreed  for 
b  defendant,  for  in  Creagh  v.  fFilson,  2  Vem.  573,  it  is 
lid,  there  may  be  a  difference  between  marrjring  without 
ftosent  and  marrying  against  consent  (according  to  the  case 
^Fleming  v.  fFaldgrave^)  and  if  the  marriage  did  not  ap- 
pr  to  be  against  consent,  then  the  condition  was  not  broken, 
IM  it  might  well  be  said,  it  was  not  in  the  power  of  the 
nitees  to  dispose  of  the  lease  otherwise. 
'  Bat  nothing  in  this  case  shews  that  the  condition  (if  she 
^Bot  marry  against  the  good  liking  of  Sir  E.  ff.  and  lady) 
iWd  not  have  defeated  the  trust  for  700/.  if  it  had  been 
^eo^  or  that  her  marriage  contrary  to  their  good  liking 
kdd  not  have  been  a  breach  of  the  condition. 
^  Another  case  insi^sted  on  was  Needham  and  Sir  J7.  Fer^ 
9n,  Finch,  62. 

(A  settlement  was  made  by  Lord  Kilmorrey  and  his  son  in 
feil^  to  raise  1,500/.  a-piece  for  portions  of  daughters,  pay-> 
fc  &i  their  marriage  with  consent  of  trustees^  or  the  major 
ht  of  them,  and  if  portions  raised  before  marriage,  they 
^  to  be  improved,  that  they  might  receive  the  increase  for 
|ller  maintenance  till  marriage,  or  if  any  married  without 
iWk  consent,  her  portion  should  go  over  to  the  others,  the 
^atees  liaving  received  the  rents  since  the  death  of  Lord  IT., 
4  raised  the  portions ;  two  of  the  daughters  and  the  son 
^Btfer  a  bin  against  the  trustees  to  have  the  benefit  of  the 
^Xj  and  the  daughters  being  in  years,  and  intending  not  to 
ktfjy  desired  the  portions  to  be  laid  out  in  the  purchase  of 
^Inities  for  their  better  maintenance  during  their  lives.     It 
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being  agreed^  if  either  died,  the  portion  of  her  so  dying,  mnU 
go  to  her  executors  or  administrators,  and  they  offimngto 
give  surety  to  indemnify  the  trustees  against  the  daiiu  d 
the  infant  children  of  Charles  Lord  K.,  to  whose  use  the  pQ^ 
tion  of  her  marrying  without  consent  was  g^ven  ;  it  was  de- 
creed accordingly. 

What  favours  the  plaintiffs,  the  daughters  of  Sir  T.  A/m 
this  case ;  the  portions  being  payable  here  on  marriage  wiA 
consent  of  trustees,  it  was  admitted,  that  if  ^tber  of  tk 
daughters  died  before  marriage,  her  portion  would  go  to  hi 
executors  or  administrators. 

1.  All  conditions  are  void  by  the  civil  law ;  hence  Cli» 
eery  declares  such  conditions  to  be  only  in  Asrrorem,  mikl 
a  limitation  over,  for  in  legacies  the  Chancery  governs  itri 
by  the  civil  law,  for  it  is  good  in  common  law^  as  in  Ji| 
and  Porter. 

2.  Daughters  may  devise  these  portions  if  they  die  vn; 
married,  executors  or  administrators  will  have  them  M 
agreed. 

But  this  decree  seems  to  have  been  made  by  cons^t;  Al 
son  of  Lord  K,  was  party  to  the  bill,  and  probably  was  dl 
person  to  whom  the  benefit  of  the  portions  if  not  paid  vipi 
result,  and  he  consenting  to  the  payment,  the  Court  had  k| 
cause  to  be  scrupulous  or  inquisitive  about  it. 

When,  therefore,  the  trustees  were  willing  to  accept 
rity  against  the  claim  of  the  infant  children  of  Charlei 
K.  to  whom  the  money  was  to  go  in  case  they 
without  consent  required,  which  the  trustees  might  the 
readily  accept,  since  they  were  not  only  in  years  and 
they  would  never  marry,  but  when  their  fortunes  were 
to  annuities  would  be  less  Ukely  to  do  so. 

It  is  less  to  be  wondered  the  Court,  on  such 
should  decree  these  portions. 

fiut  it  is  manifest  this  decree  was  nots  founded  on  ai 
position,  that  such  limitation  of  portions  to  be  paid  at 
rifige,  with  consent  of  the  trustees,  was  void  or 
or  would  become  due  on  marriage,  without  such  eooseo^j 
payment  Mras  decreed  before  marriage,  which  on  all 
agreed  to  be  necessary  to  entitie  them  to  the  payment  of  1 
portions. 

On  the  contrary,  such  condition  is  supposed  to  be 
else  what  need  of  security  to  indemnify  trustees  againit; 
infants  to  whom  the  money  was  devised  over  if  they 
without  consent. 
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Dud  in  case  it  was  then  apprehended^  that  on  a  trust  to 
K  portions^  payable  at  marriage^  an  interest  was  vested  in 
tui  que  trust,  which  would  go  to  the  executor  or  admi- 
trator^  though  she  died  before  marriage;  it  has  been 
oe  settled,  that  the  portion  on  the  death  of  children^  be- 
e  time  of  payment^  shall  sink  into  the  estate  for  the  be- 
lt of  the  heir,  and  not  go  to  the  executor  or  adminis- 
knr  of  the  deceased.  So  it  was  determined,  Poulet  v. 
uUty  and  a£Girmed  in  the  House  of  Lords,  1  Vem.  204, 
I,  where  a  term  of  years  was  created  on  trust  to  raise  por- 
IS  for  daughters,  to  be  paid  at  age  of  twenty-one  or  mar- 
lie,  and  the  daughter  died  at  the  age  of  six  years.  So  it 
I  held  in  the  case  of  Yates  v.  Phettiplace,  2  Vern.  417. 
f.  in  Ch.  140.  So  Bruen  v.  Brum,  2  Vem.  439.  Pre.  in 
.  195.  So  Smith  v.  Smith,  2  Vem.  92.  So  Tourney  v. 
umey,  Pre.  in  Ch.  290,  where  the  trust  was  to  pay  a 
tion  to  the  child,  withiii  a  year  after  the  father's  death, 
h  interest  from  his  death,  and  the  child  died  within  the 
ir. 

So  that  I  see  not  how  any  thing  can  be  inferred  from  this 
le  of  Needham  and  Sir  H,  Vernon,  to  maintain  that  the 
OOf.  in  the  present  case  should  be  payable  on  marriage, 
High  without  consent. 

I  third  case  insisted  on,  was  Semphill  Sf  Ux*  v.  Baily  8f 
f,  Pre.  in  Ch.  662. 

iasUill  had  three  daughters,  Sarah,  Elizabeth,  and  Be- 
!o;  the  plaintiff  proposed  to  marry  Sarah,  the  eldest,  in 
&ther's  life-time,  but  the  father  declared  if  she  did,  he 
Id  not  give  her  a  groat,  on  which  the  marriage  broke  off; 
rwards,  the  father  by  will  devises  his  real  and  pergonal 
te  to  his  executors,  on  trust  to  raise  35/.  per  annum  for 
daughter  Sarah*s  maintenance,  35^  per  annum  to  his 
;hter  Elizabeth,  and  if  Sarah  marry  with  the  consent 
b  executors,  he  devises  to  her  1,000/.,  to  be  paid  at  her 
erf  twenty-one  or  marriage,  and  three  years  after  his 
li  he  gives  certain  lands  to  his  said  daughter  for  life, 
under  to  her  first  and  other  sons  in  tail.  Then  he  gives 
0/.  to  Elizabeth  at  twenty-one  or  marriage,  and  other 
Is  to  her  ut  supra ;  then  to  Bebecca  1,000/.  in  part  of 
portion ;  and  if  she  marry  with  the  consent  of  his  exe- 
rt, then  other  lands  to  her  ut  supra.  Sarah,  after  his 
h,  marries  plaintiff  without  the  consent  of  the  executors, 
pUffififf  being  of  good  family  and  fortune,  and  not  in- 
rr  to  her. 
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By  Lord  Lechmercy  and  KingyC.  J.^  decreed  the  fortaneMt 
forfeited  by  marriage  without  consent  of  executors.  Donm 
contra :  for  here  appeared  no  intention  throughout  theitnlltc 
make  it  a  forfeiture;  it  eeems  nothing  but  a  loose  inconsidaiti 
way  of  expressing  himself,  and  is  only  a  cautionary  provinoii 
that  the  daxighter  should  have  consideration  of  the  execotor 
in  marriage ;  but  the  will  is  not  coherent ;  in  Samh^s  beqoei 
the  clause  is  inserted,  in  Elizabeih's  omitted,  in  Bdmcal 
inserted  between  the  devise  of  the  money  and  the  lands. 

2.  No  devise  over,  though  occasion  is  since  given  for  it  ii 

his  will,  if  it  had  been  his  intent ;  as  where  he  devises  if  an] 

daughter  die  without  issue,  &c.  he  would  have  added,  oi 
marry  without  consent,  if  that  had  been  his  intent^  or  t 

least  he  would  have  taken  notice  of  it  in  the  dose  of  his  idL 

So  that  it  is  plain  the  two  judges  relied  on  this,  tUk 
did  not  appear  to  be  plainly  the  testator's  intention  to  mb 
a  forfeiture,  and  where  the  intent  is  not  plain  \%  would  k 
hard  to  construe  it  so. 

But  it  was  further  objected  here  is  no  devise  over,  aik 
the  cases  where  this  Court  hath  refused  to  decree  the  kgi^ 
when  legatee  did  not  marry  with  the  consent  required. 

But  if  no  devise  over,  here  is  what  seems  equivalents  it 
It  is  true  the  2,000/.,  if  it  be  not  raised,  is  not  ordered  to  k 
raised  for  the  benefit  of  another ;  but  if  it  be  not  raised,  itv 
ordered  the  estate  should  be  exonerated  from  it,  for  tk 
benefit  of  those  in  remainder  or  reversion,  and  if  raised,  it* 
ordered  to  be  paid  to  them  to  whom  the  reversion  or  s^ 
mainder  shall  belong. 

What  is  not  raised,  and  consequently  not  in  esttyCm^ 
properly  be  given  over,  but  is  it  not  tantamount  to  ttj* 
shall  cease,  and  the  premises  discharged  from  it. 

Why  is  it  that  this  Court  denies  relief,  if  the  con^tkik 
broken  when  there  is  a  devise  over  ?  unless  then  the  tB- 
tator's  intention  is  mere  apparent,  that  the  legatee  shall  lit 
have  it,  unless  he  perform  the  condition  j  but  is  not  the  iate* 
equally  apparent  here  ?  can  words  more  strongly  express  Ik* 
intention  than  to  say,  if  my  daughter  die  before  maflAf^ 
with  such  consent,  her  portion  shall  never  be  paid,  unksk 
those  in  reversion  or  remainder  ? 

But  here  are  words  which  yet  demonstrate  that  more  fci^ 
if  possible  j  for  it  is  provided  the  portions  shall  notbepudd 
day  of  marriage  with  such  consent  as  required. 

It  is  allowed  the  money  is  not  payable  till  marriage,aall 
have  shewn  that  marriage  with  consent,  being  the  time  ip 
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feinted,  both  must  be  performed  ;  this  is  in  the  nature  of  a 
condition  precedent,  and  till  performed  the  daughters  cannot 
be  entitled ;  the  interest  and  right  to  the  portions  does  not 
Test  in  them. 

It  is  a  known  and  settled  maxim  of  law,  that  if  lands,  or 
interest  out  of  lands,  are  given  on  condition  precedent,  no- 
thing vests  till  condition  performed,  no  not  although  the 
condition  at  first  was  impossible,  or  after  becomes  so  by  the 
act  of  God  or  other  unforeseen  accident,  Co.  Lit.  206.  219. 

And  in  this  case  tequilas  sequitur  legem.    This  was  deter* 
mined  in  Lord  Falkland  v.  Bertiey  2  Vern.  333.    3  Ch.  Ca. 
182.    Salk.  231.     Mr.  Gary,  by  will,  devised  to  trustees  on 
trust,  for  Mrs.  Willoughby^  his  heir  at  law,  in  case  she  mar- 
ried Lord  Guildford  in  three  years  after  his  decease,  for  her 
life,  then  to  her  first  and  other  sons  by  Lord  Guildford  in  tail 
male.    She  did  not  marry  him,  and  though  there  were  offers 
M  her  part,  and  many  circumstances  shewing  inclination  to 
petform,  yet  by  Lord  Somersy  assisted  by  Holt  and  Trehy^ 
Chief  Justices,  all  persons  of  consummate  abilities  in  that 
profession,  it  was  held  equity  could  not  relieve,  and  it  was 
tliere  said  it  would  not  be  easy  to  find  a  precedent  for  relief 
In  a  court  of  equity,  in  case  of  a  condition  precedent. 

It  is  true  where  recompence  can  be  had,  courts  of  equity 
have  relieved  against  breaches  of  conditions  precedent,  as 
^»ell  as  conditions  subsequent,  (though  that  was  not  for- 
l&erly  done,)  and  the  reason  seems  as  strong  where  cora- 
fensation  can  be  made ;  but  that  is  not  to  be  done  in  the 
present  case.  So  in  case  of  Creech  v.  Wilson^  2  Vern.  572. 
I  Eq.  Ca.  Ab.  111.  Devise  of  200/.  to  grand- daughter  if  she 
^M>ntinued  with  executor  till  twenty-one,  but  if  taken  away  by 
tSie  father^  who  was  a  papist,  or  married  without  consent  of 
IJiC  executor,  but  10/.  She  went  to  her  father  with  the  exe- 
•ilor's  consent,  who  married  her  to  a  papist.  By  Lord 
Cbieper :  she  could  not  be  relieved,  for  he  looked  upon  this 
^  a  condition  precedent. 

Ky  It  is  true  this  was  a  marriage  to  a  papist  directly  contrary 
%  the  testator's  intent,  but  it  shews  how  difficult  it  is  to  have 
kiriief  in  equity  on  breach  of  condition  precedent. 

But  it  is  said,  the  civil  law  makes  no  diflFerence  between  a 
linidition  precedent  and  subsequent. 

§  Bat  this  rule  must  be  understood  with  allowance,  in  some 
l^pect  a  condition  subsequent  by  the  civil  law,  resembles  a 
jfetodition  precedent  at  common  law ;  for  if  a  legacy  be  given 
hR  S  condition  subsequent  by  the  common  law  the  legatee 
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is  entitled  presently,  but  on  breach  of  the  condition  it  is  for- 
feited and  gone. 

But  by  the  civil  law  conditio  suspendit  legcUum,  and  flieR- 
f ore  the  legatee  could  not  take  it  till  he  had  perfonned  tiie 
condition. 

But  this  was  remedied  in  some  degree  by  lex  MutUmiy  bjr 
which  on  caution  given  specially  where  the  condition  w 
in  the  negative  not  to  break  it  he  should  have  it  in  the  men 

time. 

It  is  likewise  a  known  maxim  in  the  civil  law^  that  a  con- 
dition unlawfully  impossible,  or  to  do  what  would  bring 
infamy,  is  void,  and  the  legacy  is  absolute ;  so  whether  tb 
condition  be  subsequent  or  precedent,  it  is  all  one,  andfte 
effect  is  the  same. 

But  there  are  conditions  the  civil  law  allows  to  be  good^ 
and  then  there  is  this  difference  between  a  condition  sabl^ 
quent  and  precedent  3  if  it  be  subsequent,  though  the  paiif 
cannot  have  it  before  the  condition  performed,  unlesB  tk  f 
caution  be  given  pursuant  to  lex  MutianOy  yet  the  intoetf  f 
vests,  and  if  the  party  die  before  the  condition  perfoniHd^  f 
transit  in  hteredemj  who  on  performance  shall  have  it,  Legatim 
conditionale  nan  peril  licet  gravatus  (the  person  who  is  ti 
perform  the  condition)  moriatur  pendente  condUionef  Big* 
Lib.  35.  tit..  1 .  L.  65. 

But  if  condition  be  precedent,  it  does  not  vest  tiU  po- 
formance ;  and  if  the  party  dies  before,  it  is  lost.  L^^ 
sub  conditione  relicta  non  statim  sed  cum  conditio  exsHkrilf 
deberi  incipiunt;  ideoque  interim  delegari  non  poiermd.  1%' 
35.  tit.  1.  L.  41. 

So  in  all  sorts  of  legacies,  two  times  are  consideraUe,  flr 
time  when  it  becomes  due,  and  the  time  when  it  is  payabV 
Dies  cedit  cum  Pecunia  incipit  deberi;  dies  venii  eumf^l 
potest  ff  de  verb  signif. 

And  therefore,  as  Domat  observes  from  the  civil  li*f 
Lib.  4.  tit.  2.,  all  legacies  are  pure,  or  absolute,  or  payiik 
upon  a  term,  i.  e.  at  a  day  future,  or  payable  1^  1 
condition  performed ;  if  the  legacy  be  absolute,  it  is  dtai' 
and  payable  at  the  testator's  death,  if  given  at  a  day  toSax^ 
it  is  due  at  testator's  death,  but  not  demandable  till  tim^^ 
payment ;  if  given  on  condition,  it  is  due  and  demnidiUi^ 
when  the  condition  performed.  Si  legatum  sitpmrnm  es(k 
mortis  dies  ejus  cedit;  sed  ante  diem  peti  non  paUsi  tis^AcKt 
dilione  sit  relictum,  non  prim  dies  legati  cedit  quam  tOxSt^' 
fuerit  impleta. 
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Now  when  a  legacy  is  payable  at  a  time  uncertain^  in  the 
vent  that  may  or  may  not  come  (as  in  the  present  case^  at 
lay  of  marriage^  with  consent  of  the  mother  or  trustees)  the 
^gSicy  is  conditional,  and  consequently  does  not  vest,  nor 
an  be  transmitted  till  the  condition  performed.  So  in  Dig. 
^.  36.  tit.  2.  L.  21,  22,  if  legacy  be  given  to  a  person  cum 
fubes  erit  cum  in  Jamiliam  nupserit  cum  in  magistratum 
fderit,  &c.  nisi  tempus  conditiove  obtigit  neque  res  per- 
inere  neque  dies  legati^  cedere  potest.  So  Swin.  part  4. 
u  17.  fol.  308,  takes  the  difference  where  legacy  is  given  at 
n  day  certain  or  time  uncertain  ;  in  the  first  case,  the  legatee 
dying,  his  executor  generally  may  recover  the  legacy  when  the 
time  is  come ;  but  if  the  legacy  is  given  to  be  paid  at  an  un- 
certain time,  as  where  the  testator's  daughter  shall  marry, 
if  he  die  before  her  marriage,  the  legacy  is  utterly  ex- 
tinguished. 

So  if  given  when  testator's  son  shall  die,  though  it  be  cer- 
tab  he  will  die,  yet  if  legatee  die  before  the  son,  the  legacy 
18  extinguished  as  if  it  had  been  conditional. 

And  he  adds  it  is  not  material  whether  the  uncertainty  be 
jomed  to  the  substance  of  the  legacy  or  to  the  execution  of 
H,  for  in  both  cases  the  legacy  is  reputed  conditional.  As,  if 
I  give  A.  100/.  when  my  daughter  shall  marry,  or  give  her 
ah  100/.  to  be  paid  when  my  daughter  shall  marry ;  for  if 
-4.  die  before  her  marriage,  in  either  case  the  executor  can- 
sot  demand  it. 

This  seems  a  direct  determination  of  the  present  point ;  for 
to  be  paid  on  marriage  of  the  daughter,  or  on  her  marriage  with 
consent  of  her  mother,  must  receive  the  same  construction 
^en  marriage  with  consent  is  mentioned  as  one  entire  act. 
60  that  according  to  the  rules  of  the  civil  law  the  plaintiffs 
^  not  be  entitled  till  marriage  with  consent  of  the  mother 
or  trustees. 

Much  less  would  it  be  fit  for  a  Court  of  Equity  to  decree 
fmstees  to  pay,  contrary  to  the  express  words  of  the  trust, 
lod  plain  intention  of  the  testator. 

Their  trust  is  not  to  pay  till  marriage  with  consent;  shall 
tbsjr  be  obliged  to  act  directly  in  opposition  to  the  trust 
ind  pay  the  money  on  marriage  without  consent  ? 

Ifc  18  said  a  trust  ought  to  be  construed  favourably,  and  it 
lOfjtit  to  be  so  to  answer  the  design  of  him  who  created  it, 
Qt  never  to  thwart  bolh  his  words  and  intention. 
But  it  was  earnestly  insisted  on  that  a  clause  to  restrain 
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yoiing  women  from  marrying  without  consent  of  i&driiiofiier 
or  trustees  was  highly  pernicious  in  its  consequences,  tendiiq; 
to  discourage  marriage,  and  promote  a  vicious  course  of  life^ 
but  it  hath  hitherto  been  looked  upon  as  a  prudent  tod 
reasonable  restraint,  and  it  were  happy  if  experience  did  not 
shew  it  was  commonly  necessary  to  prevent  unequal  and  un- 
fortunate matches. 

I  need  not  repeat  what  hath  been  cited  by  the  cooDBd 
from  the  printed  cases  of  Fry  v.  Porter,  that  such  condi- 
tions continue  children  in  that  obedience  law  and  nature 
oblige  to. 

The  presumptuous  disobedience  of  daughters  highly  meriti 
such  punishment,  seeJervoisv,  Duke,  IVern.  19.  Since  it  ii 
the  general  sentiment  of  mankind  that  it  is  not  only  decedt 
and  prudent,  but  even  the  duty  of  children  not  to  mair^ 
without  the  consent  of  parents. 

The  civil  law  made  the  marriage  without  the  father's  cod* 
sent  void,  nuplice  consislere  non  possunt  nisi  consentiantcimm 
quorum  in  potestaie  sunt.  Dig.  L.  23.  tit.  2.  L.  2. 

And  though  this  may  be  carrying  it  too  far,  yet  Grc6» 
agrees  that  Filiorum  officio  conveniens  est  ut  parentum  e» 
\sensum  impetrent;  nisi  manifeste  iniqua sit parentumvchaiak 
Grotius  Jure  Belli  et  Pacis,  L.  2.  c.  5.  s.  10. 

So  Puff  L.  6.  ca.  2.  p.  635,  Officium  Pietaiis  ei  revmnlif 
requirit  ut  consilium  parent :  adhibeani  nee  eorum  volmUt 
reluctentur. 

So  by  custom  of  London,  a  daughter  married  witM 
father's  consent  loses  her  orphan's  share  of  his  personal  tf- 
tate,  Foden  v.  Howlett,  1  Vern.  354.,  unless  her  father  be 
reconciled  before  his  death. 

So  by  the  civil  law,  the  father  might  devolve  this  tnistti 
the  mother,  si  in  arbitrio  matris  pater  esse  voluerit  cuimpt0 
communis  filia  collocaretur,  Dig.  23.  tit.  2.  L.  62. 

And  it  is  used  as  an  argument  against  the  necessity  of  tk*; 
fathers  consent,  because  then  the  mothers  would  be  eqalf 
necessary.  For  in  nature  omnibus  ex  cequo  parentibus  Ub^ 
Sceres,^  SfC.  Dig.  32.  tit.  2.  note  25. 

But  it  is  said  in  this  case  the  consent  not  only  of  tk 
mother  is  required  but  if  she  be  dead  or  married,  that  of  A( 
trustees,  or  the  survivor,  his  executors  administntoff  <i^ 
assigns. 

The  present  case  is  where  the  nuyriage  was  without  tb 
consent  of  the  mother^  but  I  see  not  why  it  should  be  thotflit 
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enormous  or  unreasonable  for  the  father  to  devolve  the  like      Hertet 
trost  on  a  friend^  and  rely  upon  him  to  make  an  executor  ^* 

or  administrator  or  otherwise  to  assign  one  who  might  be 
adequate  to  such  a  trusts 

The  father  may  make  whom  he  will  trustee  or  guardian 
to  his  children^  nor  was  it  ever  thought  a  wanton  exercise  of 
power  in  a  parent  to  do  so. 

To  conclude  this  point,  I  am  of  opinion,  that  since  it  was 
Sir  Thomas  A^s,  clear  intention  that  the  2,000/.  to  be  raised 
by  this  settlement  should  not  be  paid  to  his  daughter  till 
marriage  with  consent  of  the  mother  or  trustees. 

Since  such  intention  is  consonant  to  law  and  reason,  just 
in  itself,  and  fit  to  be  observed,  since  no  case  in  this  Court 
hath  been  determined,  where,  under  all  the  circumstances 
of  the  present  case,  portions  have  been  decreed  on  mar* 
liage  without  the  consent  required,  and  the  present  case 
&lls  almost  under  all  the  circumstances  where  relief  has 
been  refused. 

Smce  the  daughters  have  a  competent  maintenance  pro^ 
I'ided  for  their  lives,  though  the  portions  intended  if  they 
married  without  consent  should  not  belong  to  them. 

I  am  of  opinion  that  it  is  not  agreeable  to  the  rulei$  of 
equity  and  conscience  to  decree  the  trustees  to  raise  and  pay 
the  2,000/.  given  by  this  settlement  till  their  marriage  with 
fte  consent  of  the  mother. 

I  proceed  to  consider  the  second  question,  whether 
daughters  will  not  be  entitled  to  the  additional  portions  of 
^000/.  given  by  the  will,  although  the  marriage  was  without 
^e  mothers  consent. 

And  it  must  be  owned  this  question  deserves  a  distinct 
consideration,  for  I  think  the  2,000/.  by  the  will  is  but  a 
personal  legacy,  and  not  monies  to  be  raised  out  of  land, 
for  though  there  is  a  term  of  600  years  out  of  the  Norfolk 
estate  limited  to  the  defendants  Wright  and  Kenrick,  on 
trust  to  raise  3,100/.,  yet  when  it  is  raised,  it  is  appointed  to 
be  pdd  to  his  executrix,  to  be  accounted  as  part  of  his  per- 
sonal estate,  and  to  come  in  lieu  of  the  like  sum  disbursed 
by  him  out  of  his  personal  estate,  to  discharge  the  debts  and 
Iq^ies  charged  on  that  Norfolk  estate 

And  then  out  of  that  3,100/.  and  the  rest  of  his  personal 
istate  those  additional  portions  were  to  be  paid.  So  that  I 
ain  look  upon  it  only  as  a  personal  legacy. 

Here  does  not  appear  any  devise  over  if  the  marriage  be 
rithomt  consent,  as  in  case  of  the  portions  by  the  settlement. 


408 


CASES  IN  CHANCERY. 


Hebyey 

V, 
ASTOX* 


It  is  true  the  mother  is  made  executrix  and  residoaiy  legatee^ 
but  in  the  case  of  Garrett  v.  Pritty,  2  Vem.  293,  ivbeie 
3^000/.  was  decreed  to  his  daughter^  provided  if  she  manied 
without  the  consent  of  one,  she  should  have  but  SOOL^  and 
made  his  son  executor  and  residuary  legatee^  it  was  hdl 
this  was  not  a  devise  over,  for  it  only  sunk  into  the  anr^ 
of  the  personal  estate. 

In  the  case  of  Amos  v.  Homer,  I  Eq.  Ca.  Ab.  1 12.  indeed 
it  is  said  that  a  devise  of  the  residue  of  personal  estate  was  a 
devise  over,  but  there  appears  no  judgment  in  that  case  a 
the  Register. 

And  Semphill  v.  Baily,  Precedents  in  Chan.  5G2.  It  is  nid 
that  a  devise  of  the  overplus  would  not  do,  and  therefore  itii 
at  least  doubtful  that  the  making  Lady  Aston  residuary  legatK 
will  not  amount  to  a  devise  over. 

Upon  which  at  first  I  apprehended  but  little  differenee 
between  this  and  the  common  case,  where  a  pecumnj 
legacy  is  on  condition  not  to  marry  without  consent  iriSk' 
out  any  devise  over. 

But  upon  more  mature  consideration  of  the  several  dmiei 
of  the  will,  the  manner  of  wording,  and  the  true  intent  lad 
meaning  of  the  testator,  I  am  of  opinion  that  the  addidood 
portions  must  follow  the  original  portions,  and  the  plaintift 
cannot  be  entitled  to  them  but  on  marriage  with  the  cooaeBft 
required. 

There  is  not  a  more  settled  nor  a  more  just  and  equitable 
rule  for  the  construction  of  wills  than  that  the  intent  of  die 
testator  expressed  by  the  words  of  the  will  should  take  pboe 
if  it  be  consistent  with  the  rules  of  law. 

Now  the  intention  of  Sir  Thomas  Aston  is  most  manifest 
that  the  additional  portions  should  pursue  the  portunu  by 
the  settlement,  for  first  he  gives  this  2,000/.  not  only  as  aid 
for  the  augmentation  of  the  portions  provided  by  the  settk- 
ment,  but  to  be  paid  at  such  times  and  subject  to  such  oon* 
ditions  provisos  limitations  and  agreements  as  the  origiail 
portions  by  the  said  settlement  are  made  subject  and  li- 
able to. 

How  then  can  the  2,000/.  additional  portion  be  paid  at 
the  same  time  with  the  original  portion  or  subject  to  the 
same  condition  or  limitation  if  it  be  paid  on  marriage,  and 
the  portion  by  the  settlement  is  not  paid  till  marriage  with 
consent  if  it  be  paid  before  the  other  becomes  payable  ? 

How  can  it  be  an  augmentation  of  portion  by  the  settk- 
mcnt  which  is  not  yet  payable  and  perhaps  never  will  ? 
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rhese  words  (to  be  paid  at  the  same  time  subject  to  the     Hervbt 
ae  condition)  must  be  wholly  rejected^  and  then  no  time  in- 

payment is  limited^  and  consequently  too  would  be  pay-  Astox. 
e  presently  on  the  death  of  the  testator  before  marriage  as 
1  as  before  marriage  with  consent^  or  if  they  stand  the  Court 
Bt  decree  the  payment  before  the  time  expressly  limited 
the  payment^  a  thing  that  would  be  against  conscience 
[  I  believe  never  was  done  by  any  court  of  equity. 
I.  Testator  here  goes  further  for  there  is  a  clause  in  the 
I  that  if  any  daughter  die  before  the  original  portion  be- 
les  payable  the  2^000/.  shall  not  be  paid  to  her  executor 
administrator,  which  strongly  imports  as  fiilly  as  words 

express  that  Sir  T.  A.  never  meant  the  portion  by  the 
[  should  be  paid  till  the  ori^nal  portion  was  payable. 
>.  It  may  not  be  improper  to  take  notice  that  by  the 
I  the  additional  2^000/.  is  not  in  express  words  devised 
the  daughters;  (as  in  those  cases  generally  where 
proviso  subsequent  of  marrying  with  consent  has  been 
1  not  suflEicient  to  defeat  it)     But  he  wills  that  out  of 

personal  estate  shall  be  paid  to  his  daughters  at  such 
es,  which  though  it  be  equivalent  in  respect  to  the  daugh- 
•  having  the  money  when  payable ;  yet  it  seems  as  if 
7.  A.  was  cautious  of  using  any  words  which  might 
XL  to  give  them  the  money  till  the  time  and  condition  on 
di  it  was  payable  are  come. 

^nl  it  may  be  objected^  why  may  not  this  will  be  con- 
«d  as  an  express  devise  of  the  2^000/.  to  the  daughters^ 

the  subsequent  words  be  regarded  only  as  a  direction 
the  time  of  payment ;  as  where  a  sum  of  money  is  given 
ai  infant  to  be  paid  at  his  age  of  twenty-one  though  he 
before  that  age,  it  was  an  interest  vested  and  shall  be 
I  to  his  executor  or  administrator, 
own  there  were  several  cases  to  that  purpose,  and  in 
«  of  them  a  nice  distinction  was  made  when  the  legacy  was 
sn  at  twenty-one  or  to  be  paid  at  twenty-one^  Dyer  59. 
liai^.  2  Vent.  342.  Clobury  v.  LampeUy  cited  in  2  Vem. 
.  Franklin  v.  Green,  2  Vern.  137.  Cave  v.  Cave,  ib.  608. 
lut  the  truest  ground  to  proceed  on  is  to  distinguish  be- 
en the  cases  where  an  interest  is  vested  in  the  legatee 
Me  the  time  of  payment,  and  where  not,  for  if  an  In- 
st is  vested  it  will  go  to  the  executor  or  administrator 
irwise  not. 
[ow  I  observed  before  the  civU  law  makes  a  difference 
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between  a  legacy  given  upon  a  term,  and  upon  a  cod^ 
in  case  the  legacy  in  given  payable  at  a  time  certain  it  u  i 
turn  in  presenti  though  solvendum  in  futuro. 
.  But  if  it  be  given  to  be  paid  at  a  time  nncertam  in 
event  whether  it  will  ever  come  or  not,  it  is  conditional 
does  not  vest  till  condition  performed,  that  is  till  the  tii 
payment  is  come. 

The  cases  before  quoted  from  the  civil  law  make  this  | 
and  i  need  not  repeat  them,  the  expressions  of  Swinb.  pz 
8.  17*  fo.  308.,  are  full  to  this  purpose,  and  I  know  n 
thority  in  the  civil  law  books  or  in  this  Court  to  tbe 
trapy. 

The  rules  of  the  civil  law  when  consonant  to  reason 
conscience,  and  not  interfering  with   any  maxira  ol 
common  law  have  frequently  been  followed  by  this  ( 
not  as  they  were  rules  of  civil- law,  but  as  they  were 
of  reason  and  equity. 

This  being  so  it  would  be  hard  for  this  Court  to  d 
the  payment  of  a  legacy  upon  the  foundation  of  the  civi 
(which  seems  to  be  the  ground  why  they  determine  a  cond 
not  to  marry  without  consent  to  be  only  in  terrarem  n 
no  devise  over)  in  an  instance  where  the  civil  law  wottl 
allow  the  legacy  to  be  payable. 

Since  then  it  appears  to  be  the  full  intention  of  the 
tator  Sir  T,  A.  that  the  additional  portions  by  the 
should  not  be  paid  till  the  payment  of  the  original  port 

Since  such  intention  is  lawful  and  reasonable  it  bein( 
only  consonant  to  law,  but  prudent  in  the  parent  to 
ment  the  provision  of  a  child  upon  its  obedience  in  ti 
the  consent  required  by  her  father  in  her  marriage. 

Since  in  this  case  there  is  a  maintenance  and  proi 
given  to  the  child  though  not  so  large,  though  she  d 
without  consent. 

Since  there  is  no  case  in  equity  where  a  legacy  ( 
on  marriage  with  consent  hath  been  decreed  on  man 
vrithout  consent,   and  the  civil  law  would  disallow 
legacy. 

I  am  of  opinion  that  the  plaintiffs  are  not  entitled  \k 
additional  portions  any  more  than  to  those  by  the  sc 
ment. 

WiLLBs,  C.  J. — ^I  shall  first  endeavour  to  strip  this 
of  the  many  clouds  which  have  been  thrown  about  i^  i 
distinctions  have  been  taken  and  many  cases  cited  « 
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re  ho  application  to  the  present  question.  What  faatf  been 
d  of  penalties  and  forfeitures  is  out  of  the  case.  The 
^stiod  is^  whether  the  interest  of  the  daughters  in  these 
rtions  has  become  vested.  It  cannot  be  said  to  have  been 
feited  because  the  daughters  may  marry  again  with  con- 
it  and  so  become  entitled.  So  likewise  what  has  been 
d  with  respect  to  parental  authority  is  out  of  the  case^ 
1  widi  it  the  objection  that  in  certain  events  the  consent 
strangers  might  be  necessary^  for  I  think  there  would 
re  been  no  difference  if  these  portions  had  been  given  by 
tranger  instead  of  a  father.  These  restrictions  do  not  pre- 
1  by  the  authority  of  the  person  imposing  them,  but  ope- 
s  as  conditions  annexed  to  the  gift,  cujus  est  dare  gus 
disponere. 

rhe  single  question  is,  whether  a  man  can  give  a  sum  of 
ney  to  another  when  that  other  marries  with  the  con^ 
t  of  a  third  person  so  that  it  shall  not  be  payable  until 
chmarriage  with  consent. 
Jpon  this,  two  points  have  been  made, 
ist.  As  to  Sir  Thomas  Aston* s  intention, 
indly.  As  to  the  legality  of  such  intention. 
To  ascertain  the  intention  we  must  look  at  the  settle- 
Dt  and  will  together :  and  upon  both  the  intention  is  per- 
tly clear. 
Is  to  the  legality  of  the  intention  I  will  first  consider 

settlement.  The  intention  being  plain,  nothing  but  a 
5  of  law  or  equity  equally  plain  shall  prevail  to  set  it 
le.  It  was  truly  said  by  Dyer^  as  quoted  by  Lord  C.  J. 
fby,  in  Falkland  v.  Bertie,  2  Vem.  337.,  that  men's 
ds  and  wills  by  which  they  settle  their  estates  are  the 
's  which  private  men  are  allowed  to  make,  and  that  they 

not  to  be  altered  even  by  the  king  in  his  courts  of  law 
conscience. 

rhe  question  as  to  the  portions  under  the  settlement  must 
decided  according  to  the  rules  of  common  law  relating 
lands,  for  although  the  portions  are  to  be  considered  as 
ney  with  respect  to  the  daughters  they  are  to  be  con- 
ered  as  land  with  respect  to  the  estate  of  the  heir, 
rhe  distinction  between  pecuniary  portions  and  portions 
:  of  land  is  settled  in  the  cases  of  Toumay  v.  Tbuntay, 
*c.  in  Ch.  290.  and  Poulet  v.  Poulet,  I  Vem.  204.  In 
I  case  the  marriage  with  consent  must  be  considered  either 
i  condition  precedent  or  as  a  lipoitation  of  the  time  of  pay- 
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ment  and  more  properly  the  latter ;  all  the  cases  cited  to 
the  contrary  stand  upon  particular  reasons. 

In  the  case  of  Salisbury  v.  Bennet,  2  Vent.  22S.,  Oe 
Court  went  upon  the  ground  of  a  dispensation  by  the  bAtt 
In  King  t.  Withers^  of  two  events  either  of  which  was  to 
entitle  the  daughter^  one  had  happened. 

It  has  been  said  that  Courts  of  Equity  have  du^ami 
with  conditions  in  cases  of  children's  portions  but  fti 
power  has  been  exercised  only  where  it  was  necesmy  to 
carry  into  execution  the  intention  of  parties^  never  to  Ah 
stroy  it. 

Tlie  question  as  to  the  portions  under  the  will  is  moR 
doubtful^  but  when  .  properly  examined  will  be  fomd  tt  k 
governed  by  the  same  rule.  The  civil  law  is  of  no  anfli^ 
rity  in  this  kingdom  further  than  it  has  been  adopted  «i 
received.  The  authorities  cited  by  the  doctors  arecrtrf 
the  JZomcm.  civil  law  only^  and  even  from  them  it  is  Hi 
plain  that  the  civil  law  would  hold  this  restriction  tobefolL 
That  law  recognizes  the  distinction  between  a  day  catooh 
which  may  be  ascertained  by  computation  oftimCy  and  ate 
to  be  ascertained  by  the  happening  of  a  future  event  h 
tliis  case  that  future  event  is  the  payment  of  the  oqiBd 
portions. 

The  rule  that  the  condition  shall  be  considered  as  01  to^ 
rorem  only  where  there  is  no  devise  over^  is  too  well  csti- : 
blished  to  be  now  shaken^  but  to  make  that  rule  intdli^k* 
it  must  not  be  considered  as  a  principle  of  equity^  botaii 
rule  which  equity  has  adopted^  to  ascertain  tlie  testator^!  ■-. 
tention.  A  limitation  over  is  one  evidence  of  intentioiiy  W 
that  intention  may  be  as  strongly  proved  by  other  rnean^  *1 
in  this  case  by  the  expressions  used  by  the  testator  hinidt 

In  the  case  of  Paget  v.  Hay  woody  indeed^  it  was  hdd,^ 
a  devise  over  to  the  residuary  devisee  was  as  if  therrtai  \ 
been  no  devise  over  at  all^  but  that  was  contrary  to  JiMf  v*  \ 
Horner^  I  £q.  Ca.  Abr.1 12.  which  case^  though  it  atfintiRA  i 
off  for  want  of  parties^  appears  by  the  calendar  to  blfl(<B 
afterwards  come  on  again,  and  that  a  decree  was  made^  B 
is  not  to  be  found  in  the  Register's  Book^  and  probably  W 
not  drawn  up,  because  it  was  against  the  pluntiff;  Wl 
have  been  told  by  the  author  of  Equity  Cases  Abridge^ 
that  he  had  that  case  from  a  gentleman  who  then  sMendBi 
this  Court,  and  took  it  at  the  bar. 

It  has  been  said,  that  the  will,  as  it  refers  to  the  seHfc* 
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Mot,  ought  to  be  construed  as  if  all  the  words  of  the  settle- 
KDt  were  repeated  in  it ;  if  that  were  so^  there  would  be  a 
iear  derise  oyer  to  the  remainder  man^  but  I  do  not  think 
hal  all  the  words  of  the  settlement  are  to  be  introduced  into 
be  will,  but  such  words  only  as  will  have  the  same  eS6ct  in 
be  will  as  the  words  in  the  settlement  have  upon  the  money 
>  arise  out  of  the  real  estate. 

I  would  submit  to  the  Court  whether,  as  Lady  piston  is 
nduary  devisee,  and  consequently  may  have  an  interest  in 
fbung  her  consent,  it  might  not  be  proper  to  send  it  to  the 
biUr  to  enquire  whether  she  has  exercised  her  power  with 
^partiality,  and  had  reason  for  refusing  her  consent. 
LsB  C.  J. — I  entirely  agree  that  this  is  a  condition  an- 
IBKd  to  the  portion  and  precedent.  If  so,  the  question  is 
Ivther  it  is  a  good  one. 

'^Tbete  are  but  three  sorts  of  conditions  which  are  void  by 
ft  law :  1st,  Those  which  are  repugnant.  2dly,  Those 
^dch  are  iinpossible.  3dly,  Those  which  are  mala  in  se, 
^wuda  proktbitOy  by  our  law. 

tlhat  conditions  in  restraint  of  marriage  do  not  fall  under 
B  last  description  is  clear  from  many  authorities,  Stat, 
ft  5  Ph.  &  Mary.    The  custom  of  London,  Vaughan,  333. 
fBoL  Abr,  418.     Fry  v.  Porter,  1  Mod.  300.    The  civil 
|pr,  if  repugnant  to  the  principles  of  the  English  law,  is  of 
wdgfat,  1  Hales,  PL  Cor.  c.  3.     If  this  Court  considered 
ocmdition  as  unlawful,  how  could  it  ever  give  effect  to  it, 
StrtUUm  v.  Chymes,  2  Vern.  357. 
it  is  s^d  that  there  is  but  littie  difierenc^e  between  a  con- 
ma  precedent  and  subsequent,  but  I  think  that  there  is  a 
kM  difference.    To  dispense  with  a  condition  precedent 
Kdd  be  to  give  away  a  man's  estate  contrary  to  his  express 
ibelion.    A  condition  describing  the  qualification  of  the 
i^^ters  who  are  to  take,  is  in  its  nature  a  condition  prece- 
it.     It  was  so  held  by  Lord  Cowper,  in  Creagh  v.  Wihon, 
Kem.  572.    In  Needham  v.   Vernon,  Lord  Nottingham 
lodered  the  portions  as  vested.    The  case  of  Semphill  v. 
kG|f  was  decided  upon  the  particular  penning  and  construc- 
ts of  the  will,  but  I  am  inclined  to  be  of  opinion  against 
k|  decree,  because  it  was  a  case  of  a  condition  precedent. 
kl»4he  particular  penning  and  expressions  of  this  deed,  I 
I  ^opinion  that  these  portions  never  vested,  if  so,  all  the 
IM  in  which  it  has  been  decided  that  portions  shall  sink 
0*tiie  estate  upon  the  party's  dying  before  the  time  of 
^meiity  are  authorities  for  the  defendants. 
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As  to  the  portions  under  the  will^  it  is  to  be  obienriy 
that  the  case  of  BelUisis  v.  Ermine^  Ch.  Ca.  22.  was  deddel 
upon  a  plea^  and  the  Court  said  that  they  would  not  deinb 
the  portion,  which  shews  that  they  took  the  condition  to 
be  subsequent,  and  not  precedent.  In  Aston  v.  Aslmy  I 
Vem.  462.  and  Garrett  v.  Pritty,  2  Vera,  293.  the  confi- 
tions  were  subsequent. 

Taking  this  to  be  in  the  nature  of  a  condition  precedefll, 
or  as  fixing  the  time  of  payment,  I  think  that  these  portiM 
are  not  payable. 

Lord  Chancblloiu — I  think  myself  extremely  db&gei 
to  my  Lords  the  Judges  for  their  learned  advice  and 
ance  in  this  case,  the  right  to  which  I  esteem  one  of  di 
greatest  privileges  belonging  to  the  person  who 
in  this  Court.  As  I  concur  with  them  in  opinion 
the  several  points  in  the  cause,  the  great  pains  they 
taken  might  have  excused  me  from  spending  more  of 
time  of  the  Court  by  entering  into  the  argument  of  it; 
as  this  is  a  cause  of  great  expectation,  and  it  is  of  greit 
sequence  in  itself,  and  as  the  decree  which  I  shall 
will  be  contrary  to  that  of  his  Honour  the  Master  ef 
Rolls,  for  whose  judgment  I  have  the  utmost  deference^ 
will  on  this  occasion  lay  my  thoughts  before  you  at 
though  at  the  same  time  I  am  sensible  that  it  will  be  i 
sible  to  do  it  without  repeating  many  things  which  have 
already  sidd  in  a  much  better  manner. 

The  case  has  been  fully  stated,  and  the  general  q 
arising  upon  it  are  two. 

1.  Whether  the  original  portions  provided  by  Sir 
Aston*%  settlement  are  become  due  and  payable  to  the 
tiffs? 

2.  Whether  the  additional  portions  given  by  the  wiB 
become  due  and  payable  ? 

I  shall  follow  the  same  method  which  has  been  tabs 
my  Lords  the  Judges,  and  begin  with  the  first  queatiODi 
determination  whereof  depends  on  the   dedaratioii  ^ 
trust  of  the  term  of  1000  years,  the  words  of  which,  io 
as  it  relates  to  the  point  in  judgment,  are  plaio.^ 

'^  That  in  case  Sir  21  Aston  shall  happen  to  have  oae 
^^  more  son  or  sons  by  his  wife  living  at  the  time  of  his 
^^  and  more  daughters  than  one  living  at  that  tim^  cr 
^^  shall  in  his  lifetime  be  married  with  his  consent,  tbi 
<'  shall  and  maybe  lawful  for  the  said  trustees,  byaodurf 
^  the  rents  and  profits  of  the  pregiises,  and  by  soch  i 
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ifoduce^  and  encrease  as  shaU  be  made  of  the  Bame,  or  by 
lach  mortgage  or  leasing  thereof,  or  of  any  part  thereof^ 
>r  such  ways  and  means  as  to  them  shall  seem  meet,  to 
aise,  levy,  and  secure,  for  and  as  the  portion  of  every 
uch  respective  daughter  the  sum  of  2,000/.,  and  after  such 
espective  sum  of  2,000/.  shall  be  so  received  and  raised, 
hall  and  may  pay  to  every  such  daughter  the  sum  of 
1,000/.  at  the  respective  days  of  their  marriage  with  the 
onsent  of  my  Lady  ^sion,  his  wife,  if  she  shall  be  then 
ving,  and  not  married  to  a  second  husband,  or  if  she 
e  dead  or  married  again,  then  with  the  consent  of  the 
nstees  or  survivor  of  them,  or  the  executors,  adminis- 
rators,  or  assigns  of  the  survivor." 
'  And  also  by  and  out  of  the  rents  and  profits  of  the  pre-* 
lises  yearly  to  pay  such  daughters  the  respective  yearly 
oms  of  50/.  a-piece  till  their  age  of  eighteen,  and  after 
iat  age  until  their  respective  marriage,  with  such  consent 
3  aforesaid,  and  during  the  life  and  until  the  second  mar« 
iage  of  Dame  Catherine^  the  yearly  sum  of  JOL  a-piece, 
ad  after  the  respective  marriages  of  such  daughters  with 
iich  consent  as  aforesaid,  or  after  the  decease  or  second 
larriage  of  Dame  Catherine^  then  the  yearly  sum  of  100/. 
ntil  their  respective  marriages  or  deaths,  which  shall 
rst  happen." 

rhese  being  the  words  of  the  declaration  of  trust,  the 
per  considerations  arising  thereupon  are, 
:.  What  b  the  genuine  meaning  and  construction  of  the 
rds? 

L  What  appears  from  them  to  have  been  the  intention  of 
T.  Aston^  the  maker  of  this  settlement.  And 
\.  Whether  there  is  any  rule  of  law  or  equity  that  will 
rose  the  want  of  such  a  consent  to  the  marriages  of  these 
ies,  as  the  words  express,  or  will  make  marriage  alone 
hout  such  consent  sufficient  to  give  a  right  to  demand  the 
ment  of  these  portions, 

[.  As  to  the  construction  of  the  words,  though  there  may 
Bome  incorrectness  and  obscurity  in  other  cases,  which  are 
;  in  different  parts  of  this  clause,  yet,  as  to  the  event 
ich  has  now  happened,  it  is  scarce  possible  to  use  expres- 
18  more  precise  and  certain,  one  may  turn,  and  shew  a  very 
in  thing  in  different  lights,  but  no  conunent  or  exposi- 
I  can  make  it  plainer.  It  has  been  argued  at  the  bar,  as 
he  words — urith  the  consent  of  Dame  Catherine — created 
mdition^  and  much  hath  been  said  upon  that  head,  but 
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I  must  own  I  have  not  sagacity  enough  to  find  out  any  con* 
dition  in  this  sentence. 

It  is  neither  expressed  in  words  of  condition^  ndtkr  m 
the  nature  of  the  thing  doth  it  amount  to  one. 

Where  a  gift  is  made,  or  the  payment  of  a  sum  of  mooef 
directed  upon  a  condition,  either  precedent  or  subseqoenl, 
the  thing  is  first  given  or  the  payment  directed  to  be  maie^ 
and  the  condition  is  collaterally  annexed  to  it ;  for  instniee^ 
suppose  it  had  been  expressed  in  this  case,  to  be  paid  to  mnf 
such  daughter  at  the  respective  days  of  their  marriage,  ^^a 
provided  such  marriage  be  with  the  consent  of  Dame  CSorfb* 
rine,  there,  or  any  other  phrase  of  the  like  kind  would  lone 
made  a  condition,  but  here  is  no  gift  or  direction  fortk 
payment,  save  only  upon  the  happening  of  this  hicA  or  e?aL 

It  is  only  a  limitation  or  appointment  of  payment  at  aniih 
certain  time,  and  a  marriage  so  qualified  and  circumstmed^ 
t.  e.  so  consented  to,  is  to  fix  and  determine  that  lime. 

This  created  a  great  difficulty  on  the  parts  of  the  pUn- 
tiffs,  how  to  make  a  portion  out  of  land  become  payable  b^ 
fore  a  time  or  contingency,  on  which  it  is  given^  hath  bf^ 
pened. 

And  indeed  a  hard  task  it  was,  but  in  order  to  support!^ 
the  first  argument  it  was  insisted,  that  these  portions  me 
be  considered  as  vested  before  the  marriage  or  time  of  pif-1 
ment,  which  should  happen  by  force  of  the  precedent  put 
the  clause,  whereby  the  trustees  are  directed  to  raise  and 
the  money  for  and  as  the  portions  of  every  such 
daughter,  which  words  were  said  to  amount  to  a  gift 
to  them  antecedent  to  the  time  of  payment,  but  for  this 
is  no  colour,  either  from  the  general  reason  of  the  thii^ 
from  the  frame  of  this  particular  settlement.  Nothiof 
been  more  fixed  in  this  Court  ever  since  the  case  of 
V.  Poulet,  Pas.  1685.  and  afterwards  affirmed  in  the  HoMj 
of  Lords,  than  that  portions  charged  upon  land  do  not  t^ 
come  vested  till  the  time  of  payment  arrives.  And  it  is 
plainer  upon  the  frame  of  this  settlement ;  because 
lar  provisions  arc  created  by  way  of  annuities,  not  out 
the  portions,  or  the  interest  of  the  portions,  but  out  of  # 
rents  and  profits  of  the  estate,  till  the  time  of  pajrment 
come,  and  if  any  of  the  daughters  die  before  that  ttme^  if! 
before  marriage  with  such  consent,  the  sum  intended  fortW 
portion  is  directed  not  to  go  to  her  representatives,  Wt^j 
cease,  or  if  any  part  of  it  should  have  been  raised,  tohtfm 
over  to  the  immediate  remainder  man. 
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This  proves  that  the  meaning  of  the  words— /or  and  as  the 
fartion  of  every  such  daughter — is  only  to  point  out  the  ge- 
neral end  and  purpose  for  which  the  money  is  to  be  raised, 
subject  still  to  the  restrictions  in  the  other  part  of  the  deed, 
whereof  a  construction  is  to  be  made  upon  the  whole,  and 
that  this  notion  of  making  the  portion  to  vest  before  the 
time  of  payment,  is  repugnant  to  the  very  declaration  of  the 
trust  itself. 

;  2.  As  to  the  intention  of  Sir  T.  AstoUj  the  maker  of  the 
lettlement,  no  one,  who  reads  it  over,  can  doubt  of  it ;  it 
meets  one,  and  crosses  one's  way  in  every  part  of  the  deed. 
^  He  was  making  a  settlement  of  his  whole  estate  that  was  in 
Us  power,  and  providing  for  all  the  contingencies  that  could 
le  foreseen  to  happen  in  his  family,  he  limits  his  land  to  his 
issue  male  in  strict  settlement,  and  after  them  to  his  daugh- 
I  tesin  tail  successively,  on  condition  that  their  husbands 
I  jAonld  take  and  bear  the  name  and  arms  of  Astotu 

As  he  appears  to  have  it  thus  in  his  view,  that  his  daugh- 
ters might  one  day  enjoy  the  estate,  and  sustain  the  name 
mA  succession  of  his  family,  he  in  the  next  place  provides 
:  ftr  their  immediate  support,  and  for  securing  their  marrying 
^  Sio?idently,  which  he  does  by  giving  them  portions  to  be 
[  ."yod  only  in  case  they  marry  with  his  own  consent  during 
(:  Ins  lifetime,  or  with  the  consent  of  the  persons  whom  he 
iAiOttght  fit  to  entrust  after  his  death,  and  in  case  they  should 
\  JM  submit  to  his  directions  in  that  respect,  by  restraining 
tiiem  to  lesser  provisions  for  their  maintenance.  This  sub- 
^^IRissioQ  to  his  will  he  has  extended  to  all  the  females  of  his 
iftmUy,  for  he  has  limited  part  of  the  estate  itself  to  his  wife 
J  4imng  her  widowhoodj  which  nobody  doubts  being  effectual, 
.'itlomake  this  still  plainer  as  to  his  daughters,  he  adds  a 
\  idsuse,  that  if  any  of  his  daughters  should  die  before  she 
L  -Aauld  be,  married  with  such  consent  as  aforesaid,  then  the 
r«  mm  intended  for  her  portion  should  not  be  raised,  or  if  it 
^jias  raised,  should  be  paid  to  the  person  entitled  to  the 
t4ieBtate  subject  to  the  term. 

^.^i--  Let  U6  suppose  that  any  of  his  daughters  had  married  in 
^tk  lifetime,  without  his  consent,  was  it  his  intention  that 
fhe  should  have  this  portion,  notwithstanding  such  an  act  of 
4uN)bedience  ?  nobody  can  imagine  it  was. 
Suppose  any  of  the  daughters  should  never  marry  at  all, 
he  intend  that  she  should  have  this  portion,  although 
should  live  to  be  fourscore  years  old  ?  most  clearly  not, 
that  she  should  be  content  with  her  annuity. 
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Upon  this  head  of  intention  it  was  urged  by  the  plaintiffs 
counsel,  that  in  the  provisoe  for  determining  the  truste  of 
this  term,  one  of  the  contingencies  put  is.  If  all  ike  dm^ 
ters  and  j/otinger  sons  shall  depart  this  life^  the  daughUn 
before  their  respective  marriages^  and  the  younger  sons  h- 
fore  their  respective  ages  of  twenty -fottr  years^  then  the  far- 
ther execution  of  the  trusts  shall  cease  and  determine,  ud 
from  hence  it  was  inferred,  that  because  marriage  is  heic 
mentioned  generally,  without  adding  the  words — with  mi 
consent  as  aforesaid^  therefore  it  was  his  intention,  tliat  if 
they  married  at  ally  the  trust  should  not  cease,  but  oontiDiie 
for  their  benefit. 

But  this  inference  is  not  warranted  by  law  or  reason;  it 
is  an  affirmative  provisoe,  and  therefore  cannot  openteto 
fdter  the  declaration  of  trust,  which  is  the  rule  laid  don. 
.  It  is  a  clause  thrown  in  out  of  abundant  caution,  for,  v 
the  trusts  for  raising  the  portions  in  the  case  there  ^ 
<;ould  not  arise,  there  was  no  need  to  determine  it,  andtk 
present  question  is  not  on  any  cesser  or  determination  of  tk 
trust,  but  whether  it  can  arise  for  the  benefit  of  the  pkB* 
tiffs  in  the  event  which  hath  happened ;  besides,  the  toi* 
could  not  arise  on  marriage  without  consent,  because  tk 
annuities  for  maintenance,  which  make  part  of  the  tnut  i 
the  same  term  were  in  that  case  to  continue. 

And  as  to  the  grantors  intention  it  would  be  the  Bflii 
forced  construction  that  ever  was  admitted  in  a  court* 
justice  to  make  his  silence  about  the  consent  of  tmdttiM 
one  superfluous  clause  overrule  his  express  and  powtived* 
claration,  so  often  repeated  in  other  clauses  most  mala* 
and  necessary. 

Some  cases  were  put  by  the  plaintiff's  counsel  in  wtf 
they  endeavoured  to  shew  that  it  was  impossible  thit  ill 
intention  could  take  effect.  As  in  case  a  daughter  had  B» 
ried  with  Sir  T.  Aston' s  consent  in  his  lifetime  and  receiP 
no  portion ;  that  under  the  strict  words  of  this  trust  i 
could  not  be  entitled  to  have  a  portion  paid  till  she  Wim 
again  after  his  death  with  the  consent  of  Ae  trustees;  W 
there  is  no  ground  to  say  this  upon  the  clause  now  wb0 
diately  under  consideration,  for  the  portion  is  to  be  psM^ 
the  respective  days  of  marriage^  with  stich  consent  as  ef^ 
said  ;  and  one  species  of  consent  before  mentioned,  is  tti^^ 
Sir  T.  Aston  himself  in  his  lifetime,  and  conseqneiil 
^  henever  he  died  the  day  of  payment  would  be  past  ttd  Al 
money  demandable  immediately. 
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Bat  if  that  were  less  clear  yet  a  marriage  with  his  con- 
lent,  ia  hid  lifetime,  would  undoubtedly  be  a  dispensation 
inth  this  restriction  by  his  own  authority. 

It  was  further  supposed  that  if  my  Lady  jlston  or  the 
irastees  should  become  lunatic,  what  then  was  to  be  done  ? 
Bat  that  would  be  a  dispensation  of  the  want  of  consent  by 
he  act  of  God,  or  else  as  in  other  cases  of  such  accidents 
»e&lling  trustees,  that  discretion  which  the  author  of  the 
rast  lodged  in  them  would  devolve  upon  this  Court.  But  all 
his  is  mere  refinement ;  and  the  answer  to  the  whole  of  it  is, 
bat  difficulties,  which  may  by  possibilities,  arise  in  doubt- 
il  cases^  afford  no  argument  why  the  evident  intention  of 
arties  should  not  in  plain  cases  have  its  effect ;  and  the 
lie  laid  down,  Co.  Litt.  147  &•>  is  right,  Quoties  in  verbis 
ulla  est  ambiguitasy  ibi  nulla  expositio  contra  verba  expressa 
icienda  est. 

To  this  reasoning  from  the  intention,  a  further  and  more 
meral  answer  was  offered,  that  this  Court  construes  the 
itent  of  the  party  in  annexing  such  conditions  or  restrictions 
I  portions  to  be  only  by  way  of  terror,  and  not  that  they 
lould  have  their  absolute  effect,  where  the  portions  are  not 
iven  over. 

This  answer  assumes  too  much,  it  takes  it  for  granted, 
lat  these  portions  are  not  given  over  in  any  case  of  mar- 
age  without  consent,  which  together  with  the  general  no- 
ons of  such  clauses  being  in  terrorem^  shall  be  examined  in 
leir  proper  place.  Let  it  suffice  at  present  to  say,  that  I 
ive  been  hitherto  treating  of  the  real  and  actual  intention 
r  Sir  T.  Aston  ;  and  if  that  plainly  appears,  as  I  think  it 
)th  from  his  words,  then  no  artificial  rule  of  interpretation, 
3  power  of  any  Court  can  make  that  not  to  be  his  intention, 
hich  in  fact  was  so,  however  it  may  over- rule  it. 

But  whether  it  can  over-rule  it  or  not,  comes  now  to  be 
iQsidered  under  the  next  head,  which  is — 

3.  Whether  there  is  any  rule  of  law  or  equity,  that  will 
Kcnse  the  want  of  such  a  consent  to  the  marriage  of  these 
lughters,  as  the  words  of  the  trust  express,  or  will  make 
larriage  alone  without  such  a  consent  sufficient  to  give  a 
Ifbt  to  demand  the  payment  of  these  portions. 

That  there  is  no  such  rule  of  the  common  law  of  England, 
I  admitted ;  but  it  hath  been  contended  that  this  is  a  case 
rinng  upon  a  trust  for  a  term  of  years,  and  therefore  only 
dgnizable  in  equity,  and  that  it  is  a  rule  in  equity  that  such 
Dnditions  or  clauses  in  restraint  of  marriage  annexed  to  a 
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Heetet      portion  not  given  orer  upon  the  Ivreicli  of  them,  are  to  be 
^*  constmed  merely  in  terrorenij  and  the  party  becomes  entitled 

to  it  upon  marriage,  though  without  consent. 

Uncfer  this  head  I  will  first  consider  whether  these  portkns 
are  given  over  by  the  dedaraticm  of  this  trust  in  case  the 
daughters  do  not  marry  with  ccmsent,  for  if  they  are,  then 
by  the  admission  of  the  plaintiff's  own  counsel^  they  caanot 
recover  them. 

And  in  the  next  place,  supposing  they  are  not  given  orer, 
whether  there  be  any  such  rule  of  equity  as  hath  been  con- 
tended for. 

As  to  the  first  of  these  two  points,  I  think  the  poitioa 
are  by  the  words  and  intention  of  the  parties  to  the  settk- 
ment  effectually  given  over  by  the  clause  which  providei^ 
that  if  any  of  the  daughten  shall  die  before  she  shaUbemsh 
ried  with  such  consent  as  aforesaid^  then  the  sum  intended  fit 
her  portion  shall  cease,  and  the  premises  be  exonerated  that' 
from,  or  ifraxsed,  or  so  far  as  the  same  shall  be  raisedy  M 
remain,  and  be  payable  to  such  person  to  whom  the  renuuh 
der  expectant  on  the  term,  shall  for  the  time  being  bebngj 
the  funeral  charges  of  such  daughter  being  Jirst  satisfiedtf 
such  person. 

It  has  been  said,  that  this  is  not  a  disposition  over  in  estt 
of  a  breach  of  restriction  or  condition  (as  it  hath  been  calk^ 
by  marrying  without  consent,  but  to  take  place  only  vfBS 
the  daughter's  dying  before  marriage,  with  such  conscat; 
but  I  cannot  discern  any  difference  between  these  two  is  it 
the  present  question,  for  whether  it  be  considered  in  tki 
one  li^t  or  the  other,  it  amounts  to  a  disposition  of  di 
money.  Another  way,  in  case  the  daughter  doth  no^  lif 
marrying  with  consent  qualify  herself  to  receive  it^  td 
shews  the  intention  that  in  that  event  she  should  be  Gonteit 
with  her  annuity  during  her  life. 

It  hath  been  further  objected  that  the  direction  tha^s 
case  the  sum  be  not  raised,  the  premises  shall  be  exonenlri' 
therefrom,  is  no  disposition  over  to  effectuate  this  restriction' 
because  the  charge  is  only  to  sink  into  the  inheritance  whfll' 
it  would  naturally  fall  and  rest,  if  never  ndsable,  and  in  dii 
respect  is  like  the  case  of  a  legacy  given  over  on  the  httsA- 
of  such  a  condition  to  the  residuary  legatee. 

I  own  I  do  not  see  the  force  of  this  reasoning,  for  if  it  i^ 
exprettdy  directed  to  go  over  to  the  person  entitkd  to  tbeii* 
heritance,  then  the  grantor  in  such  a  settlement  has  as  niA 
shewn  his  intention  that  another  person  should  take  a  hadt 
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by  such  an  act  of  disobedience  in  his  daughter,  as  if  it  had 
been  given  to  a  third  person^  and  though  he  could  not  have 
the  individual  person  in  view  to  whom  it  might  come,  yet  it 
must  be  some  body  of  his  name  and  blood,  or  at  furthest  his 
heir  at  law,  for  whom  persons  are  presumed  ta  have  a  kind- 
ness extending  to  remote  generations. 

This  distinguishes  the  present  case  from  that  of  Paget  v. 
Haywardj  determined  by  his  Honor  the  Master  of  the  Rollsy 
Mich.  1733>  which  however  was  a  new  resolution  different 
from  that  of  jlmos  v.  Homer ^  before  Sir  John  Trevor,  in 
1699,  and  going  much  further  than  that  of  Garrett  v.  Pritty, 
before  my  Lord  SomerSy  2  Vern.  293.,  where  the  legacy  was 
only  left  tacitly  to  fall  into  the  surplus,  without  being  ex- 
pressly given  to  the  residuary  legatee:  but  however  this 
might  have  been,  if  it  had  rested  upon  the  case  put,  of  the 
portion  not  being  raised,  it  becomes  much  stronger  when 
considered  upon  the  other  case  expressed  in  the  deeds  of  the 
money  being  raised,  or  in  part  raised,  which  is  given  over  to 
the  next  remainderman  for  the  time  being. 

This  stands  clear  of  all  the  objections  of  leaving  or  di- 
recting it  to  fall  into  the  inheritance,  which  has  been  called 
the  common  mass,  where  the  rule  of  law  or  equity  would 
throw  it,  for  it  is  an  express  gift  to  a  person  who  might  be 
but  tenant  for  life,  or  have  only  some  particular  estate,  and 
oaight  not  have  been  entitled  to  the  principal  money ;  if  it 
W  fallen  into  the  inheritance,  and  Sir  T.  Aston  has  pre- 
Bcribed  the  terms  whereon  he  intended  the  remainderman 
should  receive  it,  viz,  on  payment  of  the  daughter's  funeral ' 
Cipences^  so  that  he  had  it  in  his  contemplation,  that  as  she 
''Duld  have  only  an  annuity  during  life,  she  might  not  leave 
enough  to  bury  her. 

This  appeared  so  plain,  that  no  way  was  found  out  at  the 
bar  to  avoid  it :  but  by  saying  that  it  was  impossible  any 
part  of  the  portion  could  be  received  or  raised  before  the 
marriage  of  the  daughter,  because  this  Court  would  not  per- 
mit the  trustees  to  enter  or  to  mortgage,  or  sell,  the  term 
before  the  portions  become  payable. 

'  I  agree  this  Court  would  not  permit  them  so  to  do,  till 
me  of  the  portions  at  least  become  payable,,  but  it  is  as  plain 
\\sT.  Aston  thought  otherwise,  because  in  the^  settlement 
le  has  directed  the  portions  to  be  raised  by  rents  and  profits, 
nd  by  such  interest  produce  and  increase  as  should  be  made 
r  raised  by  the  same  or  by  mortgage  or  leasing,  so  that  he 
ftd  it  in  bis  thought  that  his  trustees  might  receive  the 
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profits^  probably  during  the  minority  of  his  son^  and  phoe 
them  out  at  interest,  to  make  a  fund  for  these  portions:  \nA 
whether  this  intention  could  take  eifect  upon  the  BetQeinent 
or  not,  it  is  clear  it  might  upon  the  codicil,  which  must  be 
taken  into  the  consideration  of  this  trust,  as  it  is  part  there- 
of, and  arises  out  of  the  power  reserved  in  the  deed  ;  by  the 
codicil  he  has  appointed  all  the  profits  of  his  Cheshire  estate, 
(except  what  was  limited  to  his  wife  for  her  widowhood,) 
until  his  son  should  attain  twenty-five,  over  and  above  iriiat 
he  allots  for  his  maintenance,  to  be  applied  toward  raiiiiqi' 
these  portions,  subject  to  the  same  contingencies  and  re- 
strictions as  are  mentioned  in  the  settlement,  for  after  haiiiif 
recited*  the  settlement,  the  words  are,  for  the  better  rmsiag 
the  portions  in  and  by  the  said  indenture  of  release  appcUtd 
to  be  raised  according  as  the  same  are  therein  and  thatif 
appointed  to  be  raised  and  paid. 

But  there  may  happen  one  case,  even  upon  the  deed,  ii 
which  part  of  a  portion  may  rightfully  be  raised  before  itii 
payable,  and  that  is,  if  one  of  the  daughters  should  haj^ 
to  marry  with  consent,  and  it  should  be  thought  fit  to  ntiff 
her  portion  by  sale,  it  might  not  be  possible  to  sell  only  jut 
so  much  land  as  would  raise  the  exact  sum  of  2,00(M.,  tin 
there  would  be  a  surplus,  which  must  be  laid  up  and  im- 
proved at  interest,  towards  the  portion  of  some  other  daogk* 
ter,  and  if  that  should  never  become  payable  to  any  daugh- 
ter, the  immediate  remainderman  would  become  entitled  to 
it  by  virtue  of  this  disposition  over. 

But  admitting  here  was  clearly  no  disposition  over,  it  I^ 
mains  to  be  considered  whether  there  is  any  rule  of  eq«i^ 
that  such  conditions  or  clauses  in  restraint  of  marriage  an- 
nexed to  a  portion  not  given  over,  upon  the  breach  of  thes 
are  to  be  construed  merely  in  tcrrorem,  and  that  the  party 
becomes  entitled  to  it  upon  marriage,  though  witbont 
consent. 

I  own  this  is  the  first  time  I  ever  heard  of  such  a  ge- 
neral rule  concerning  portions,  for  I  always  took  it  to  lehte 
only  to  legacies. 

The  original  jurisdiction  of  legacies  being  by  the  con- 
stitution of  this  kingdom  vested  in  the  Ecclesiastic^  Coaita, 
the  rule  of  judging  concerning  them  must  be  by  their  law, 
which  is  the  canon  and  civil  law  so  far  as  they  are  hereW- 
ceived. 

What  is  the  rule  of  the  civil  law  upon  this  point  as  le- 
ceived  and  practised  in  their  Courts  appears  to  me  very  un- 
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ertain  upon  what  I  have  heard  from  the  learned  doctors 
rho  argued  this  case^  for  I  do  not  find  any  one  precedent 
r  determination  produced  by  them  out  of  those  Courts ; 
berefore  the  most  ancient  and  best  evidence  of  it^  which  I 
mre  yet  heard  of  arises  out  of  a  book  of  the  common  law^ 
\ldor,  857*  In  Pigot^s  case  cited  by  Justice  Winch,  where 
\sgfiCY  being  given  to  a  daughter  on  condition  of  mar- 
iage  with  consent  of  her  mother^  she  married  without  such 
onsent^  and  notwithstanding  that,  had  a  sentence  in  the 
inritoal  Court  for  her  legacy. 

As  to  the  quotations  produced  out  of  the  books  of  the 
loman  law,  they  are  of  no  authority  here  if  the  rules  laid 
own  in  them  are  not  shewn  to  have  been  received  \  and 
ley  admit  of  so  many  distinctions  and  allow  so  many  li- 
dtations  imder  which  certain  suspensions  or  restraints  of 
larriage  may  be  good,  that  it  is  difficult  to  infer  any  ge- 
eral  doctrine  from  them,  neither  have  I  heard  any  authority 
om  that  law  that  a  condition  of  marriage  with  the  consent 
r  2l parent  was  void;  but  all  the  cases  put  are  of  marry- 
ig  with  the  consent  of  some  stranger.  Just.  Justit.  L.  1.  tit. 
X  De  Nuptiis  has  these  words : — ''  Justas  nuptias  inter 
4e  cives  Romani  cantrahunt  qui  secundum  prascepta  legum 
coewit;  dum  tamen  si  filii  familiarum  sintj  consensum  ha' 
beant  parentum  quorum  in  potestate  sunt.  Nam  hoc  fieri 
debere,  et  civilis  et  naturalis  ratio  suadet  in  tanlum  ut 
^ussus  parentis  praecedere  debeat. 

That  this  law  not  only  extended  to  the  father  but  to  the 
iCther  abo  after  his  death,  appears  from  the,  Code  lib.  5. 
f .  4.  De  Nuptiis  leg.  1 .  "  Cutn  de  nuptiis  puellcs  queeritur^ 
nee  inter  Tutorem  et  matrem  et  propinquos  de  cligendo/ki^ 
turo  marito  convenit :  arbitrium  prwsidis  provincial  neces- 
sarium  est. 

Upon  this  text  law  Gothofredus  has  a  gloss  :*^Matris  ar- 
irium  quceritur  in  elige^ido  filiiB  marito  ;  and  he  follows  it 
ith  this  citation : — Rogatus  sum  ut  conjirmarem  nuptias 
)ull€s  facerem  inquam  sed  mater  puella:  non  adest  et  tu  sets 
d  nupti€is  contrahendas  voluntatem  ejus  necessariam. 
Mr.  Swinburne  himself  abounds  in  limitations  to  his  general 
de,part  4.  C.  12.  at  the  end  of  which  he  admits  it  to  be  a 
ood  limitation  when  the  prohibition  of  marriage  is  not  made 
mdUionally  by  the  word  ify  but  by  other  words  or  adverbs 
I  time,  which  (if  allowed)  would  come  very  near  to  the 
Rsent  case^  evien  although  it  had  been  of  a  personal  le- 
acy. 
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But  taking  it  that  by  the  civil  law  such  a  con^tiod  or 
restriction  of  marrying  with  the  consent  of  the  mother  wha 
annexed  to  a  legacy  is  void^  and  that  the  reason  why  pre* 
cedents  of  the  Spiritual  Courts  are  not  produced  is,  thatk- 
gacies  have  generally  been  sued  for  in  Courts  of  Eqmtf ; 
Uien  the  fact,  how  fat  that  rule  of  the  civil  law  has  bcoi 
received  in  Englandy  must  be  sought  after  in  Courts,  of 
Equity,  and  that  will  stand  thus,  that  where  the  legacy  ii 
not  given  over  upon  a  breach  or  contravention  of  the  reatrie- 
tion,  it  is  considered  as  being  inserted  in  terrorem^  or  inolkr 
words,  void ;  but  where  it  is  given  over  it  is  valid. 

This  then  is  the  limitation  under  which  this  role  of  tin 
civil  law  has  been  received  and  practised  in  EnglandyiSL^ 
case  of  legacies. 

But  what  ground  is  there  from  hence  to  say  (as  it  1» 
been  urged  at  the  bar)  that  this  is  become  a  general  mkrf 
equity  as  to  portions  especially  such  portions  as  are  in  fiei* 
tion  upon  this  part  of  the  case  ? 

There  will  appear  to  be  no  ground  at  all  for  it  when  tit 
things  are  considered. 

1st.  The  particular  reason  for  which  this  doctrine*waiiJ- 
mitted  in  the  case  of  legacies. 

2nd.  The  nature  of  these  portions  and  the  diffisreaeete- 
twecn  them  and  legacies. 

1st.  The  particular  reason  why  the  rule  of  the  dvil  bVf 
(thus  expounded  or  qualified)  was  admitted  in  the  cisedF 
legacies  was  to  preserve  an  uniformity  of  judgments. 

The  Spiritual  Court  had  the  original  jurisdiction  of  b* 
gacies.    This  Court  held  plea  of  them  only  as  incident  (9 
an  account  of  assets,  in  like  manner  as  they  do  of  a  debt  bf 
bond  sued  for  here  against  an  executor.    Therefore  as  iotki 
case  of  a  bond  debt,  this  Court  must  judge  of  the  duty  ill 
of  the  breach  of  the  condition  by  the  same  rules  as  tki  j 
court  of  common  law,  which  in  that  case  had  the  origiait ! 
jurisdiction,  would  have  done  5  so  in  the  case  of  legades^  *  j 
was  necessary  that  they  should  judge  by  the  same  rule  astkel 
Spiritual  Court    would    have  done ;  because,  otherwiie  M  i 
would  give  the  party  a  liberty  to  vary  the  right  of  the  ie- 
mand  by  going  into  either  Court,  and  by  electing  his  Court 
to  elect  what  judgment  he  would  have. 

But  then  this  Court  did  as  all  Courts  must  do,  ded«»: 
and  expound  what  the  rule  of  that  law  was,  by  which  ^ 
were  to  judge ;  and  as  the  Roman  civil  law  allowed  dii|»- 
sitions  over  to  pious  uses  or  in  favour  of  liberty  to  be  gU 
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efiectuate  such  a  condition  or  restriction ;  so  this  Court 
ipounded  it  in  such  a  manner  as  to  allow  of  any  disposition 
■er  whatsoever,  and  with  this  exposition  received  the  rule. 
This  is  what  has  been  hitherto  understood  as  the  ground 
this  doctrine,  and  as  to  the  general  foundation  of  its  being 
fcroduced  in  order  to  preserve  an  uniformity  of  judgments 
was  fully  laid  down,  almost  in  the  same  words  I  have  de* 
rered  it,  by  his  honour  the  Master  of  the  Rolls,  in  the  case 
-  Davies  and  Gardner ,  which  was  solemnly  determined 
ter  time  taken  for  deliberation  in  Trin.  Term,  1721. 
2ndly.  Consider  next  the  nature  of  these  portions  and  the 
flference  between  them  and  legacies. 
As  to  the  nature  of  these  portions,  they  arise  out  of  land 
id  make  part  of  the  trust  of  a  term  of  years  carved  out 
'  the  inheritance  for  that  purpose  ;  they  arc  in  effect  part 
'  the  land  itself,  for  it  may  be  sold  during  the  term  for  the 
ising  of  them ;  and  if  they  are  raised  by  any  other  method 
hen  that  purpose  is  performed  the  term  itself  will  in  the 
msideration  of  this  Coiurt,  attend  upon  and  become  part 
*  the  inheritance. 

These  portions  are  also  created  by  deed  and  not  by  will ; 
ive  nothing  in  them  testamentary. 

The  consequence  resulting  from  hence  is,  that  they  never 
ere  or  could  be  the  subject  of  ecclesiastical  jurisdiction 
r  governed  by  the  rules  of  the  civil  law,  which  proves  that 
le  original  ground  of  admitting  those  rules  in  legatary 
ises,  I  mean  the  preserving  an  uniformity  of  determina- 
on,  totally  fails  here. 

Further,  as  they  make  part  of  the  trust  of  a  term  con- 
sjed  out  of  a  real  estate  for  that  purpose  they  are  subject 
I  the  same  rules  of  property  as  the  land  out  of  which  they 
ne  derived,  that  is,  the  rules  of  the  common  law  of  Eng- 
tnd  and  the  equity  naturally  arising  upon  those  rules. 
Mrquitas  sequitur  legem  is  the  allowed  general  maxim  of 
lb  Court ;  the  meaning  of  which  is,  that  wherever  equity 
laces  the  trust  or  beneficial  interest  in  any  thing,  it  is  (ge- 
erally  speaking)  governed  by  the  like  rules  as  the  legal 
loperty  in  that  thing  would  be  governed  by. 
And  this  is  to  be  understood  respectively  according  to  the 
i&rent  laws  to  which  the  constitution  of  this  kingdom 
dgects  that  kind  of  property  which  happens  to  be  in  ques* 
M.  If  it  is  a  legatary  or  testamentary  matter  the  king's 
riflsiaHtical  law ;  if  a  maritime  matter  the  Admiralty  law ;  if 
mstter  concerning  a  real  estate  the  common  law  of  the  land. 
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On  this  ground  it  is  that  limitations  of  tnuti  of  temn 
of  years,  conditions,  and  contingencies  annexed  to  tha^ 
springing  trusts  to  arise  upon  the  same  term^  are  always  pro- 
fessed to  be  governed  by  the  same  rules  as  the  like  limita- 
tions of  the  term  itself  would  be  at  common  law. 

Now  the  Common  Law  has  no  such  notion  as  thil  4 
making  a  condition  or  restriction  of  marrying  with  tb 
consent  of  another  to  be  void,  but  allows  them  all  to  k 
good. 

Whilst  the  law  of  tenures  in  chivalry  subsisted,  if  tb 
ward  married  without  consent  of  the  lord,  or  did  not  aoqfft 
such  marriage  as  he  proposed,  if  not  disparaging^  heavy  fir 
nalties  were  inflicted. 

An  estate  may  be  limited  to  a  woman  dum  sola  et  i 
manserit ;  And  Swinburne  himself  mentions  a  case  rf 
grant  by  the  king  to  his  sister  to  hold  so  long  as  she 
tinned  unmarried,  which  was  adjudged  good. 

If  an  infant  under  the  care  of  this  Court  marries  wii 
leave  of  the  Court,  it  is  an  established  rule  to  comnut  tk 
person  concerned  in  it  as  for  a  contempt. 

So  doth  the  Court  of  Aldermen,  in  the  case  of 
by  the  custom  of  London,  which  has  frequenUy  received 
allowance  of  the  courts  of  law  on  writs  of  habeas  eorpm* 

Nay,  the  custom  of  London  goes  farther,  fcnr  if  the 
ter  of  a  freeman  marries  in  his  lifetime  against  his 
unless  he  is  reconciled  to  her  before  his  death,  she  loses  kr 
orphanage  part  by  the  custom.    This  b  liud  down  by 
Lord  Chancellor  Jefferys,  (who  had  been  RecoriiT  d 
City,)  in  the  case  of  Foden  v.  Howktt,  1  Vem.  3H  «■' 
adds,  that  it  would  be  unreasonable  to  take  the  custom  to 
otherwise. 

The  reason  of  this  comes  up  very  aptiy  to  the  case  in 
tion,  the  rather  because  tbat  custom  is  generally  taken  to 
a  remain  of  the  old  law,  whereon  the  writ,  De 
parte  bonorum  was  grounded,  from  which  an  arguneat 
drawn  in  favour  of  the  plaintiffs  in  this  cause. 

To  go  one  step  further ;  the  coounon  law  is  so  cksr 
this,  that  it  must  be  admitted  as  a  thing  beyond 
that  if  Sir  T.  Aston,  instead  of  vesting  this  term  in 
for  raising  these  sums  of  money,  had  granted  the  legpd 
of  the  term,  or  of  several  terms,  in  the  land,  to  tiie 
themselves,  to  hold  as  joint  tenants  or  tenants  in 
and  had  made  such  term  or  terms  respecftively  to 
on  marriage  with  cwsent,  in  the  same  words  as  tUs  troti* 
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iceived,  in  that  case  if  they  had  not  married  with  such  con- 
it,  the  term  or  terms  never  cotdd  have  arisen,  or  if  he  had 
de  the  legal  estate  of  such  term  or  terms  determinable 
pectively  on  marriage  without  consent,  it  must  have  de- 
mined,  and  this  Court  could  never  have  relieved  them 
linst  it;  this  was  the  unanimous  resolution  in  Fry  v. 
rter,  1  Ch.  Ca.  138.     1  Mod.  300. 

Let  any  one  then  shew  me  a  reason  why  Sir  T.  Aston 
l^X  not  do  the  same  thing,  why  he  had  not  the  same 
»er  over  the  trust  of  the  term,  or  any  part  of  it,  which  he 
ioubtedly  had  over  the  term  itself  ? 

rhus  stands  the  common  law  of  England  upon  this  ques^ 
n,  by  the  rules  whereof,  and  the  equity  arising  upon 
oe  mles,  interests  out  of  land  are  to  be  governed;  for  so  it 
Bid  down  by  my  Lord  Hale  in  that  case  of  Fry  v.  Porter^ 
ere  he  says,  that  estates  governable  hy  the  law  of  this 
gdonij  without  relation  to  another  foruniy  ought  noi  to  be 
'menced  hy  another  law, 

t  hath  not  been  pretended,  that  if  any  of  the  daughteni 
I  married  in  Sir  71  Asian's  lifetime,  without  his  consent, 
coidd  under  this  trust  have  been  entitled  to  a  portion,  or 
t  this  Court  could  have  given  her  any  relief;  and  it  will  be 
knit  to  shew  any  sound  reason  why  those  who  many 
hoot  the  consent  of  his  substitutes  after  his  death,  should 
Id  a  better  case. 

n  treating  of  the  particular  nature  of  these  portions,  I 
*«  already  shewn  the  most  considerable  distinction  be- 
sen  them  and  personal  legacies,  but  there  is  anotheir 
berial  difference  constantly  allowed  by  this  Court,  which 
mre  already  taken  notice  of  for  another  purpose.  If  a 
W)nal  legacy  or  portion  be  given  by  will  to  a  daugb- 
» payable  at  her  age  of  twenty-one  or  day  of  marriage, 
ich  shall  first  happen,  if  she  dies  before  twenty-one 
kout  being  married,  it  shall  go  to  her  executor  or  admi« 
Irator,  but  in  a  like  case  a  portion  charged  upon  land  sa 
fited  shall  not  be  raised,  but  shall  sink  into  the  estate. 
m  reason  of  this  is,  that  the  civil  law  and  the  rule  ot  the  Spi- 
Mt  Court  makes  such  a  legacy  transmissible,  and  therefore 
»  Court  follows  that  rule  in  a  legatary  case  for  the  sake  of 
imnity  of  judgments ;  but  in  the  other  case  the  civil  law 
^  no  influence,  and  the  common  law  would  hold,  that  a 
i  «f  money  so  granted  never  became  due,  and  eqnity  in 
I  case  following  the  common  law,  this  Court  wiU  not 
ne  suck  »  portion  to  be  raised  out  of  land. 
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I  am  sensible  that  another  reason  has  often  been  given  for 
V.  this  difference,  I  mean  the  general  favour  extended  to  Un 

AsToy.       at  law  ;  but  I  take  this  to  be  the  true  one. 

I  should  now,  in  the  next  place,  consider  the  cases 
have  been  quoted  at  the  bar  on  either  side,  but  those  kii 
already  been  so  fully  stated  and  observed  upon,  and  thefih 
tinctions  arising  upon  them  so  clearly  taken  by  my  Lords  te 
Judges  who  have  argued  before  me,  that  to  enter  mto  M 
particulars  would  be  only  to  repeat  what  they  have  sud  is 
worse  manner ;  thus  much  it  is  necessary  to  say,  thil 
think  none  of  them  come  up  to  the  present  case,  not  one 
them  is  directly  founded  on  this  principle,  that  a 
or  restriction,  of  marrying  with  consent,  annexed  to  a 
tion  to  be  raised  out  of  lands  under  the  trust  of  a  term 
years,  carved  out  of  the  inheritance  for  that  purpose,  is  to 
deemed  merely  in  (errorem  or  void,  which  is  the  point 
this  decree. 

All  the  precedents  cited  go  upon  some  other  ground 
avoids  that  point.    Either  the  Court  has  distinguished 
the  particular  penning  of  the  deed  or  will,  or  has  found 
a  different  meaning  by  construction,  or  else  they  have 
that  the  father  in  his  lifetime  had  dispensed  with  the 
tion,  or  that  the  proof  amounted  to  sufficient  evidenced 
consent,  as  when  some  of  the  trustees  consented, 
others  did  not,  or  some  misbehaviour  was  imputed  to 
trustee  whose  consent  was  required,  which  subjected 
power  to  the  coniroul  of  this  Court;  and  in  two  of  the 
they  decreed  the  money  to  be  paid^  on  giving  security  to 
fiind  upon  breach  of  the  condition,  but  in  none  of  them 
they  directly  set  aside  the  clause,  or  expunged  it  out  of 
deed  till  the  present  case. 

The  plaintiffs'  counsel  relied  upon  three  cases  as 
ties  in  point,  those  were  Fleming  v.  fFaldgrave,  1  Clu 
58,  Needham  v.  Vernon^  Reports  in  Chancery  of  Lord 
Hngham's  time,  62,  and  Aston  v.  Aston,  2  Vem.  452. 

As  to  Fleming  v.  fFialdgrave,  it  seems  by  the  state  cf 
case  to  be  a  settlement  of  a  leasehold  estate,  which  if  so^ 
a  mere  personalty,  and  the  condition  was  against 
contrary  to  the  consent  or  liking  of  Sir  Edward  Wi 
and  his  lady,  which  if  they  had  neither  approved  nor 
proved  the  match  could  not  be  said  to  have  happened, 
besides  the  Court  declared  it  was  not  in  the  power  of 
Edward  JFaldgrave  and  his  lady  to  have  disposed  of 
lease  otherwise  than  for  the  benefit  of  Hiomagin  CopUM 
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ih  imports  as  if  there  was  something  in  the  deed  that 
e  them  construe  the  intention  to  be,  that  in  case  of  such 
arriage  the  trustees  should  settle  it  to  her  separate  use ; 
supposing  this  resolution  to  have  turned  on  any  of  these 
iinds  it  does  not  come  near  the  present  case. 
U  to  the  case  of  Needham  v.  Vemony  it  must  be  admitted 
be  the  decree  of  a  very  great  and  learned  Chancellor^  but 
wn  it  appears  to  me  to  be  rather  an  award  than  a  judg- 
Qtof  a  court  of  justice  proceding  by  strict  rules  between 
erse  parties;  and  in  this  light  my  Lord  Nottingham  himself 
lis  by  his  own  report  of  it  to  have  understood  it^  when  he 
\j  But  to  avoid  questions  I  decreed  the  portions  to  be  paid 
he  plaintiffs^  they  giving  security  by  recogfiizanccy  with 
*ties  not  to  marry  without  consent  of  the  trustees.  This 
fuuts  to  a  declaration  that  he  intended  rather  to  decline 
question  than  to  determine  it,  and  must  have  been 
ided  on  some  acquiescence,  or  its  not  being  opposed  by 
defendants,  for  either  the  plaintiffs  were  entitled  to  the 
ley  or  not;  if  they  were  entitled  to  it  they  ought  not  to 
t  been  obliged  to  give  security  for  their  own  money,  if 
f  were  not  entitled,  their  bill  ought  regularly  to  have 
I  dismissed. 

3  to  the  reasoning  in  that  case  I  must  be  excused  from 
Dg  any  manner  of  weight  upon  it,  for  it  proceeds  on  this 
md  that  the  portions  were  vested,  and  if  the  daughters 
died  unmarried  would  have  gonC'  to  their  executors  or 
linistrators,  which  is  a  plain  mistake,  and  contrary  to  all 
rules  and  determinations  of  this  Court  touching  portions 
rged  upon  land. 

lie  case  of  ^ston  v.  Aston  is  an  award  of  the  like  kind 
li  that  of  Needham  v.  Vernon;  for  the  decree  was  for  pay- 
it  of  the  portions  upon  giving  security  to  refund  in  case 
condition  should  afterwards  be  broken ;  and  my  Lord 
!per  Wright  held,  that  although  the  condition  of  marry- 
with  consent  was  a  condition  subsequent,  yet  the  Court 
Id  not  relieve  against  the  forfeiture,  by  reason  of  the 
ise  over,  although  it  was  a  hard  condition,  no  time  being 
ited,  but  it  extended  to  a  marriage  at  any  time  even  after 
age  of  twenty-one. 

t  must  be  admitted  that  as  no  case  which  comes  up  to 
t  DOW  in  judgment  hath  been  produced  on  the  part  of  the 
biti£Gs,  so  neither  hath  any  case  in  point  been  produced 
the  defendants  part ;  the  reason  of  which  may  have  been, 
t  it  hath  been  the  general  received  ojpinion,  that  in  casei 
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of  portions  to  be  raised  out  of  land,  ibis  Court  could  n 
give  any  relief  against  such  conditions  of  marrying  lit 
consent ;  but  the  opinion  of  my  Lord  Harcouri  in  the  cue 
King  Y.  Withers  is  express  and  full,  ^'  That  the  portm 
^^  question  in  that  cause  not  being  a  personal  legaqr^livt 
'^  be  raised  out  of  land,  it  must  have  the  same  contidenti 
^'  as  a  devise  of  land  would  have,  in  which  case  it  iB  oat 
^'  that  the  condition  could  not  have  been  dispensed  with,) 
<^  must  have  had  its  effect.''  Prec.  in  Ch.  350.  Rep.  of  C 
"  in  Eq.  26.  Cas.  in  Eq.  Ab.  112. 

I  come  now  to  the  2nd  general  question  which  is,  vM 
the  additional  portions  given  to  the  plaintiffs  by  Sir  T.  Adk 
will  are  become  due  and  payable. 

It  must  be  admitted  that  these  are  pecuniary  l^Bciei, 
they  are  given  in  part  out  of  that  which  was  originally  | 
sonal  estate ;  and  as  to  the  residue  out  of  a  fund  wlud 
declared  and  made  to  be  so  by  the  testator's  will. 

The  consequence  of  this  is,  that  they  will  fall  under  i 
be  governed  by  the  same  rules  with  mere  personal  kgac 
as  to  the  effect  and  operation  of  clauses  in  restnunt  of  ■ 
riage  unless  there  be  any  thing  in  the  frame  of  this  1 
and  the  intention  of  the  testator  to  create  a  distinction. 

The  gift  is  expressed  only  by  the  direction  to  pay,  i 
the  words  are :  to  be  for  the  augmentation  of  their  porA 
provided/or  them  in  and  hy  the  said  in  part  recited  mM 
tripartite  to  be  paid  them  at  such  timtSy  and  subjed  to  fl 
conditions^  provisoes,  limitations  and  agreements  as  than 
ginal  portions  are  in  and  by  the  said  indenture  tripairtiU^n 
subject  and  liable  to. 

What  are  those  times  of  paj^ent  by  the  deed?  1 
respective  days  of  their  marriage  with  the  consent  of  i 
Lady  Aston,  if  living. 

Here  it  becomes  material  again  to  consider  whether  Ai 
words  do  amount  to  a  condition,  or  only  constitute  a  ff^ 
fied  time  of  payment ;  for  if  the  latter  be  the  sense  and  el 
of  these  words  (as  I  strongly  incline  to  think  it  is)  I  do  i 
see  how  the  legacy  can  be  payable  before  the  time  of  |i 
ment  is  come. 

1  think  this  is  in  a  manner  admitted  by  Mr.  Swinkspss 
the  passage  which  hath  been  already  referred  to  out  of  fi 
4th  of  his  book,  cap.  12,  where  he  says  ^^  The  nintfa  lidi 
^'  tion  is,  when  the  prohibition  is  not  made  conditionaDy^ 
^  this  word,  if  (as  I  make  thee  my  executor  if  thorn  ded  i 
^*  marry)]  but  by  other  words  or  adverbs  of  time:  aif* 
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'  the  testator  willeth  that  his  daughter  or  wife  shall  be  exe- 
'  catrix,  or  have  the  use  of  his  goods^  so  long  as  she  shall  re- 
nain  unmarried. 

fiat  it  is  not  necessary  to  rely  upon  this,  because  I  am  of 
[Mtton  that  these  legacies  given  by  the  will  are  so  connected, 
id  as  it  were  incorporated  with  the  portions  provided  by  the 
dement  both  in  the  frame  of  the  will,  and  in  the  manifest 
tention  of  the  testator  that  it  is  impossible  to  separate 
em  without  doing  violence  to  both. 

This  makes  the  case  very  particular,  and  takes  it  out  of 
L  the  rules  which  have  been  laid  down  touching  legacies 
v€n  by  will,  independent  of  any  deed  or  other  instru- 
ent. 

The  testator  first  declares  that  they  shall  be  for  the 
igmentation  of  their  portions  provided  for  them  by  the 
ttlement. 

This  strongly  points  out  his  intention  that  the  one  should 
bmd  upon  and  accompany  the  other,  and  it  will  be  hard 
shew  how  the  daughters  can  become  entitled  to  the 
*£mentationy  if  they  cannot  have  the  thing  to  be  aug- 
9»ted*  He  then  goes  on,  to  be  paid  them  at  such  times, 
kf  subject  to  such  conditions,  provisoes,  limitations  and 
reementSy  as  their  original  portions  are  in  and  by  the  said 
denture  tripartite,  made  subject  and  liable  to. 
This  still  carries  on  the  same  view,  and  makes  all  the 
iiditions  and  restrictions  in  the  deed,  whereupon  so  much 
nervation  hath  been  made,  and  which  I  will  not  repeat, 
crate  with  equal  force  upon  the  additional  portions,  as 
Km  the  original  ones. 

But  what  in  my  apprehension  puts  this  beyond  all  doubt, 
the  next  clause.  And  in  case  any  of  my  said  daughters 
^ppen  to  die  be/ore  her  or  their  original  portion  becomes 
n/able,  then  my  will  is  that  the  said  2,000/.  shall  not  be 
M  to  the  executors  or  administrators  of  such  of  them  so 
pmg. 

From  hence  it  appears  that  the  testator  had  it  in  his  con- 
mplation  that  possibly  some  of  his  daughters  might  die 
slore  she  should  be  entitled  to  the  payment  of  her  original 
Mion,  in  which  case  his  will  was  that  neither  should  her 
Ifitkmal  portion  be  paid,  and  it  seems  more  peciriiarly  to 
*»t  reference  to  that  clause  in  the  settlement,  whereby  it  is 
Bonded^  That  if  any  of  the  daughters  should  die  before  she 
fconW  be  married  with  such  consent  as  aforesaid,  then  the 
^intended  for  her  portion  should  cease,  or  if  raised,  should 
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be  payable  to  such  person  to  whom  the  remamder  expecMt 
on  the  term  should  for  the  time  being  belong. 

It  looks  as  if  the  testator,  or  at  least  the  drawer  of  the  wiB 
was  apprehensive  that  if  he  had  vested  this  dispositioo  medj 
upon  the  nature  of  these  personal  legacies,  some  differal 
rule  or  construction  might  take  place  upon  them  from  iM 
might  be  allowed  upon  the  portions  by  the  settlement;  a^ 
therefore  he  inserted  this  clause  to  unite  and  consdidiii 
them  together,  and  can  any  one  say  it  was  not  in  the  powa 
of  the  testator  to  do  this  ? 

Suppose  he  had  expressed  himself  thus  :  ^'  My  wiB  ^ 
^^  that  if  any  of  my  daughters  shall  not  become  entidedjjj 
'^  her  original  portion  by  the  deed,  she  shall  receive  iiol| 
'^  nefit  whatsoever  from  the  additional  portion  by  my  wdC 
Could  any  Court  of  Justice  have  said  that  such  a  chqj 
should  not  have  its  effect  ?  and  I  am  of  opinion  he  has  dqj 
the  same  thing  by  the  present  clause.  j 

It  would  be  mere  playing  with  words  to  object  thatAi 
negative,  the  exclusion  of  payment  is  laid  upon  the  exi 
or  administrators  of  such  daughter,  and  not  upon  the 
herself ;  for  the  case  here  put  \%  of  a  daughter  tfying 
her  original  portion  becomes  payahley  and  therefore 
sistency  required  that  the  direction  not  to  pay  should  tei 
the  executors  or  administrators. 

Suppose  Mrs.  Hervey  had  died  before  any  decree 
for  the  payment  of  her  portion ;  it  must  be  admitted, 
upon  the  supposition  of  her  original  portion  not  being 
her  husband,  although  he  had  taken  administration  to 
could  never  have  recovered  the  additional  one,  but  this 
would  have  barred  him.    If  this  be  clear,  surely  it  camMtl 
maintained  that  a  legacy  which  cannot  be  transmitted  to) 
executor  or  administrator  of  the  legatee  is  now  vested, 
actually  become  payable. 

Upon  this  head  of  the  additional  portions,  a  questkA' 
started  by  my  Lord  Chief  Justice  of  the  Common  PleaSi 
ther  a  difference  may  not  arise  between  them  and  the 
portions  on  account  of  my  Lady  Aston   (whose  cotokA 
the  marriage  is  required)  being  the  residuary  legatee  ia^ 
will,  and  consequently  to  profit  by  refusing  tiiat  consent  ,| 

The  only  use  his  Lordship  made  of  thid  was  to 
doubt  if  an  enquiry  n:iight  not  be  directed  before  a 
whether  there  was  sufficient  reason  for  my  Lady  jMlut^ 
refuse  her  consent  or  not. 
This  difference  was  hinted  at  from  the  bar^  and  a 
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I  produced  from  the  civil  law  to  support  it^  Legaium  in 
md  potestale  poni  potest ; '  in  htsredis  non  potest.  Dig. 
K  30.  L.  43;  s.  2.  The  Gloss  asks.  Cur  non  ?  Hastes 
mimitur  nunqtidm  velle  obligari. 

)ut  this  is  not  the  rule  of  the  law  of  Eugland ;  and  many 
es  have  been  adjudged  where  the  consent  of  the  residuary 
itee  or  some  person  capable  of  receiving  benefit  by  the 
leiture  has  been  made  necessary. 

admit  that  if  some  unreasonableness  or  misbehaviour 
[  been  proved  upon  the  defendant  my  Lady  Aston,  or 
n  alleged  in  the  bill,  and  not  fully  answered,  that  might 
e  been  a  ground  for  such  a  direction,  but  without  some 
h  misbehaviour  the  Court  cannot  controul  her  3    she  is 

person  who  stands  entrusted  by  the  testator,  on  whose 
Bonal  discretion  he  has  relied ;   and  vrithout  some  abuse 

Court  cannot  take  it  out  of  her  hands  and  assume  it  to 
mselves.  * 

n  the  present  case  there  is  not  only  no  such  proof,  or 
jTge,  but  the  contrary  fully  appears  to  the  Court.  The 
endant  has  stated  the  fact  by  her  answer,  and  that  answer 
lot  replied  to.    It  must  therefore  be  taken  to  be  true,  and 

been  read  as  evidence  in  the  cause, 
ks  to  the  plaintiffs,  Mr.  Hervey,  and  his  wife,  she  swears 
t  she  fully  acquainted  them  both  that  if  her  daughter 
fried  without  her  consent  she  would  not  be  entitled  to 
r  portion.  .  Tliat  she  expressly  refused  to  give  her  consent 

this,  reason,  that  Mr.  Hervey  was  not  able  to  make  a 
table  provision  either  for  his  wife  or  their  children,  and 

proposal^  was.  ever  made  for  settling  any  provision  at 
;^  and  therefore  she  thought  she  could  not  in  justice  or 
lacience,  consent  to  the  marriage,  she  knowing  it  to  be 
toury  to  the  trust  reposed  in  her  by  her  husband,  Sir  T. 
Urn,  who  had  often  declared  that  his  daughters'  fortunes 
laid  not  be  raised  or  paid,  unless  it  was  to  advance  them 

marriage. 

Ab  to  the  other  plaintiff,  Mrs.  Clutton,  the  defendant 
Mrs  that  she  was  fiilly  made  acqiudnted  with  the  terms 
(conditions  on  which  the  portions  were  given,  and  that 
ler  the  original  decree,  and  before  she.  attained  her  age  of 
pDty-one,  she  intermarried  with  Mr.  Clutton  without  the 
l^pdant's  consent,  or  even  her  privity. 
This'  being  the  fact  not  disputed,  but  agreed  between 
Bi  parties,  my.  Lady  jiston  appears  ,so  far  from  being 
Dty  of  any  breach  of  the  trust,  that  her  behaviour  has 
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SmiYsi     exactly  puim^d  the  fttms  of  tiie  tmat,  and  theifrti 

«>•  donor. 

AtToir.  fji|^|g  leaver  no  room  for  a  presumption  of  misbelisi 

makes  me  very  doubtful^  wliether  to  direct  each  m 
tronld  not  be  a  direction  contrary  to  the  evideni 
cause,  and  migbt  not  create  some  inconmstaicy : 
cree  betv^en  the  determination  of  the  Court  upon 
ginal  and  additional  portions. 

However,  after  having  thus  stated  the  cirenmsi 
lating  to  this  point,  I  shall  before  I  'Cone  to  pron 
decree,  desire  the  opinion  and  advice  of  my  loitlB  ti 
whether  any  such  direction  ought  to  be  given ;  a 
be  very  open,  nfiy,  inclined  if  possible,  to  find  rooii 
an  inquiry,  in  case  they  shall  be  of  opinkm  tiiat  i 
ordered  consistently  with  justice,  am  llie  cour 
Court. 

I  have  now  done  with  those  arguments  whidi 

me  necessary  to  be  considered,  in  ordn*  to  the  detei 

of  the  -merits  of  this  cause ;  but  the  cpunsdl  for  the 

having  had  recourse  to  some  auxiliary  argomeiitSi  w 

be  thought  specious  and  popular,  for  that  reason  oi 

just  touch  upon  them.    Of  this  Und  is  what  was  i 

ceming  the  general  policy  and  convenience  of  ih 

law,  in  making  void  all  such  conditions  wHh  a  vi< 

courage  marriage,  and  promote  the  propagation  and 

of  the  people;  the  reason  whereof  was  said  to  ezt( 

countries :  but  arguments  of  this  kind  are  not  to  be 

in  the  decision  of  private  rights,  further  than  fheli 

land  doth  admit  them ;  and  as  to  the  case  of  the 

they  had  no  such  institution  in  the  time  of  the  < 

wealth,  for  the  JUx  JuKu  et  Papim  PappMiy  ^idi 

original  law  npon  this  point,  was  made  in  the 

AugUBtus^  not  from  reasons  drawn  from  the  -fgtim 

of  that  state,  but  upon  a  particular  ocoasi<m.  ChreA 

of  people  had  perished  in  the  civil  war  between  C 

Pomp9y,  and  the  following  troubles;  many  dliA&s 

driven  away  by  proscriptions,  and  others  had  desertc 

and  the  violent  and  unsettled  state  of  things  had  dto 

marriage,  insomuch  that  at  the  election  of  wmso 

were  found  in  the  whcde  city  equal  to  that  dignity,  m 

married  and  had  children,  a  circumstance  alwvysod 

^ve  a  preference  in  the  competition  for  that  ^h^^'d 

consequence  of  this  was,  that  the  deeiion  'ML  ea 

Mutilui  tt  QuinnisPSppmus^  two  unmMM  M» 
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ch  a  novelty,  and  shewed  the  want  of  people  in  such     Hertsy 

ig  light,  that  it  gave  rise  to  this  law  during  their  con-  *'• 

K    The  history  of  this  matter  is  fully  related  in  Gra^       Astov. 

Origines  Juris  CiviUs  lib.  3.  cap.  36.  de  Lege  Jidid 

nd  Poppmd,  where  he  has  these  remarkable  words, 

n  hanc  sum  tarn  ratio  gtiam  necessitas  expressit  ah 

vio  Augusta'* 

as  urged  further,  that  laying  the  Roman  law,  and  the 

of  that  government  quite  out  of  the  case,  yet  the  ge- 

eason  of  the  thing,  and  the  public  good  of  every  state 

IS  it.    But  to  this  argument,  I  beg  leave  to  oppose  the 

I  reason  and  policy  of  the  common  law  of  England^ 

has  been  always  esteemed  to  be  perfectly  well  cal- 

.  to  support  the  public  good  of  this  country,  and  when 

of  convenience  and  inconvenience  are  pressed,  it  is 

d  to  take  notice  that  as  much  inconvenience  may  en* 

)m   encouraging  improvident  matches  as  from  re- 

ig  particular  ones,  especially  in  these  times,  when 

itine  marriages  are  become  one  of  the  growing  evils 

ictive  of  much  calamity  and  ruin  in  families,   and 

ined  of  by  considerate  men,  as  highly  wanting  a 

.    LfCt  any  one  compare  the  mischiefs  which  have 

from  disagreeable  matches  forced  upon  young  persons 

equence  of  restrictions  of  this  kind,  with  those  mis^ 

vhich  have  been  produced  by  clandestine  marriages 

:ted  without  the  consent  of  parents  and  guardians, 

sn  let  him  determine  into  which  scale  the  argument 

ic  good  ought  to  be. cast,  I  do  not  say  this  with  re* 

the  present  parties,  this  marriage  was  with  a  person 
t  quality  and  worth,  but  still  the  general  reasoning  is 
le 
her  argument  of  the  like  sort  was  drawn  from  the 

right  of  children  to  a  provision  from  their  parents, 
^relief  which  this  Court  gives  in  many  cases  in  that 
eyond  what  the  law  would  afford,  but  I  can  see  no 
lence  to  be  drawn  from  hence  ^to  the  present  cause^ 
sit  must.still  be  admitted,  that  the  patent  is  judge  of 
on/um  .of  the  provision,  :the  terms  on  which  he  will 
,:aiid  by  the  Jaw.of  JSrtfiofKfmay,  if  he  thinks  fit^ 
dy  diainherit  a  diild.  In  this  case.  Sir  T.  Aston  might 
iv^ked'this  whole  settlement  by  virtue  of  his  power 
tcaliaii,  and  by  the  settlement  he  has  declared  that 
luities  thereby  charged  on  his  estate^  were  the.ma}n-:» 
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Hertet     tenance  he  judged  proper  for  his  daughters  till!'they  man 
V*  in  the  manner  he  intended  they  should  do,  so  that  he 

•Aston.      ^^^  j^  them  entirely  without  provision,  but  has  limited 
restrained  it,  as  he  had  an  undoubted  power  to  do. 

But  after  all,  this  argument  as  it  is  used  to  take  irfF 
<force  of  such  clauses  in  restraint  of  marriage,  seems  t 
misapplied;  for  the  rule  of  the  civil  law  for  making  t 
void,  and  the  rule  of  this  Court  for  construing  them  to  I 
terrorenij  is  not  applied  particularly  to  portions  provide 
parents  for  children,  but  to  personal  legacies  in  general  g 
by  any  person  whatsoever:  this  puts  all  the  reasoning 
rather  colouring,  which  has  been  drawn  at  the  bar  from 
natural  right  of  children  to  be  provided  for  by  their  pan 
from  the  unreasonableness  of  extending  the  parental  ad 
rity,  and  from  the  many  hardships  suggested  on  these  he 
,  out  of  the  case ;  it  must  be  allowed  that,  if  such  restrict 
annexed  by  a  father  to  a  sum  of  money  charged  on  the  t 
of  a  term,  are  to  be  made  void  by  this  Court,  they  miu 
equally  so  when  annexed  by  a  collateratrelation  or  a  straa 
who  was  under  no  obligation  at  all  to  make  any  prbvirion 
the  person  who  happens  to  be  the  object  of  his  bounty. 
Against  all  these  general  arguments,  there  is  one  gen 
objection  that  has  great  weight  with  me ;  it  was'^ised  1 
Dyer,  15  a.  ago  by  my  Lord  Dyery  and  is  clearly  and  strongly  expra 
by  my  Lord  Chief  Justice  Treby,  in  the  case  of  Falil 
and  Bertie,  2  Vem.  337,  wherein  those  other  great  n 
my  Lord  Somers,  and  my  Lord  Chief  Justice  ITolty  en& 
concurred  with  him.  Men's  deeds  and  wills  (sajrs  he)  ^ 
which  they  settle  their  estates,  are  the  laws  that  prii 
men  are  allowed  to  make,  and  they  are  not  to  be  alte 
"  even  by  the  King  in  his  courts  of  law  or  conscience; 
'^  must  take  them  as  we  find  them." 

I  do  not  say  this  in  order  to  intimate  any  opinion  or 
clination  to  depart  or  vary  from  the  decisions  of  this  Co 
relating  to  conditions  or  clauses,  requiring  the  consenl 
guardians  or  trustees  to  marriages,  in  some  wheieof,  e 
conditions  precedent  annexed  to  mere  personal  l^acies  Ix 
been  construed  to  be  only  in  terrorenu  So  &r  as  the  n 
are  fixed  and  settled,  I  will  adhere  to  them,  but  I  am  not 
carrying  them  further,  and  for  these  reasons  I  concur  ino 
nion  with  my  lords  the  judges,  that  neither  the  original  p 
tions  nor  the  additional  portions  are  yet  become  due 
payable. 


a 
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But  before  I  proceed  to  pronounce  my  decree^  I  desire  to 
hear  the  sentiments  of  my  lords  the  judges^  as  to  directing 
the  inquiry  touching  which  my  Lord  Chief  Justice  of  the 
Common  Pleas  expressed  his  doubt. 

**  After  this  the  three  judges  (particularly  my  Lord  Chief 
*^  Justice  WilleSy)  did  seriatim  declare  their  opinions  that, 
**  considering  my  Lady  Psion's  answer  was  not  replied  to, 
^  and  therefore  must  be  taken  as  proof,  and  the  several  facts 
^  and  circumstances  appearing  in  the  cause,  there  was'  no 
"  ground  or  warrant  to  give  such  a  direction,  and  the  Ltord 
^  **  Chancellor  declared  his  concurrence  in  opinion  with  them/' 
Lord  Chancellor. — ^The  consequence  of  the  whole  is, 
ftat  my  direction  must  be  thus,  I  do  in  the  first  place  de- 
dare  that  neither  the  original  portions  provided  by  the  set- 
'ibneRt  nor  the  additional  portions  given  by  the  will,  are 
^ffecome  due  and  payable  to  the  plaintiffs,  or  either  of  them, 
?5J|id  therefore  order  and  decree^  that  the  order  made  by  his 
-Bonor  the  Master  of  the  Rolls,  on  the  5th  of  Nov.  1736,  be 
^^rcyersed,  and  that  the  several  annuities  or  yearly  sums  of 
'30/.  per  ann.  provided  for  the  plaintiffs,  Mrs.  Hervey  and 
Jlrs.  CliittoHy  by  the  said  settlement,  be  from  time  to  time 
^^^d  according  to  the  decree  made  on  the  hearing  of  this 
^^Yise,  to  the  plaintiffs  Mr,  Hervey  and  his  wife,  and  Mrs. 
^Sbitton  respectively. 

The  liberty  given  by  the  decree  to  apply  to  the  Court 
fct  raising  the  portions  whenever  they  shall  become  pay- 
^le,  and  for  further  directions,  will  continue  of  course.. 


Hertet 

Aston. 


43S 


CASES  IN  CHANCERY. 


JOHN  COTON PWntar 

and 

SIMON     LUTTEREL     and     JUDITH 

MAIUA,  his  Wife,  Sir  JOHN  and  Ladyt  r^^^  v^ 
CHESSHYREand  Sir  ROBERT  LAW-i  ^'^^ 
LEY 


1  Atk.451. 

Upon  a  bill 
brought  to 
impeach  a 
settlement  at 
obtained  by 
the  fraud  and 


June  6th  and  7ih^  1738. 

Thomas  Coton  being  seised,  as  tenant  in  tail  of  cert 
tates,  with  a  remainder  to  the  plaintiff,  suffered  a  re 
of  them  in  the  month  of  June,  1731,  and  on  the  i 
October,  I73I9  conveyed  all  those  estates  to  Sir  . 
LawUy  and  Sir  John  Chesshyre  to  the  use  of  1 
^^'ck^klrt  and  the  heirs  of  his  body,  remainder  to  John  Coit 
and  to  which  uuclc,  for  life,  remainder  to  trustees  to  preserve,  & 
Chesshyre  and    mainder  to  his  first  and  other  sons  in  tail,  remainder 

defendant,  Judith  Maria  Lutterel,  his  half  sister^, 
mother's  side,  for  life ;  remainder  to  trustees  to  preaer 
remainder  to  her  sons  and  daughters  in  tail ;  remain 
his  own  right  heirs :  and  reserved  to  himself  a  power 
vocation. 

ber  husband 

were  competent  witnesses  in  support  of  the  settlement,  as  at  the  hearing  of  the  cam 
cree  could  be  made  against  her,  being  not  interested  in  the  event  of  the  suit ;  nor  co 
decree  be  made  against  him  so  as  to  affect  him  with  costs ;  and  even  if  his  wife  k 
guilty  of  a  frauds  he  being  innocent  and  deriving  no  benefit  frum  the  fraud,  could  not 
to  pay  costs. 

After  the  death  of  Thomas  Coton  and  John  Coton^  iv 
issue,  the  plaintiff  who  was  Thomas  Coton's  great 
and  heir  at  law,  on  the  father's  side,  filed  a  bill  for  tb 
pose  of  setting  aside  the  settlement  of  the  23d  of  Oc 
1731,  charging  that  it  had  been  obtamed  by  impositic 
compulsion  on  the  part  of  Lady  Chesshyre^  who  being 
to  Thomas  Coton's  mother  was  aunt  both  to  him  a 
Judith  Maria  Lutterel. 

Lady  Chesshyre^  was  made  a  defendant  in  that  suit 
both  she  and  her  husband  Sir  John  Chesshyre  having 


her  husband 
who  was  a 
trustee  under 
the  settlement 
were  parties ; 
Held,  that 
both  Lady 
Chesshyre  and 


(1)  The  statement  of  this  case,  is 
taken  from  I^ord  Ilardtoicke^s  Note- 
book.     The  judgment  from  Atkyns^ 


with  some  addition  from  1 
Report. 
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imined  on  the  part  of  the  defendants,  in  support  of  that       Corp^ 
tlement,  their  evidence  was  objected  to  by  Mr.  FazaAerl^  ^ 

m  the  ground,—  l4UTr»*w4 

[ft  That  Lady  Chesshyre  might  be  condemned  in  costs 
the  event  of  the  charges  against  her  being  established^ 
,  2Q<Uy,  That  Sir  John  Che^hyre,  as  a  trustee  named  in 
settkment,  might  be  ordered  to  reconvey  the  estate ;  to 
ck  it  was  answered  by  the  Attamey-'  General  for  the  de-* 
iants  as  to  tibe  first  point  that  no  decree  could  be  made 
last  Lady  C&essAj^e,  and  that  she  therefore  could  not  b^ 
sred  to  pay  costs.  The  case  was  compared  to  this )  whefd 
Ql  was  chained  to  have  been  Obtained  by  fraud,  and  tk» 
lesses  are  made  parties.  Upon  the  second  point  the  case 
Thflrrell  v.  Holt  was  relied  upon^  in  which  trustees  of 
whole  estate  though  charged  with  fraud,  were  adjmitt^ 
he  Court  of  King's  Bench,  after  solemct  debate,  to  be 
Mined  in  an  issue  directed  out  of  the  Court  of  Chancery 
py  the  question  of  fraud. 

oaj>  CHANCBLMR.^^Tbe  reason  why  persons  who  at 
are  put  into  the  sinmlcuimy  are  yet  admitted  as  wit- 
tes,  is,  that  they  may  not  be  made  parties  to  a  cause 
r  to  take  off  their  evidence ;  but  notwitlistanding  this,  if 
re  is  a  strong  evidence  against  the  simulemm  man,  Aai 
s  pmtUeps  cfimnisy  the  Court  witt  exdude  bim  from 
ig  a  witness. 

VheA  this  objection  was  first  started,  I  must  confess  i  was 
r  doubts,  whether  the  depositioBS  of  Sir  John  Ckisshyre 
Lady  CAesskyre  ought  to  be  read ;  but,  upon  the  mat^ 
bring  'MAj  ^eussed,  I  am  ot  opinion  4hat  the  ol]jectipn 
B  only  to  their  credit,  and  not  tiieir  competency. 
ui  to  Ladiy  Ckess^jfrey  the  objection  depends  upon  Ibese 
siderations.  Whether  she  has  been  properly  made  i^  de« 
lant :  Now  I  will  not  say  she  has  improperly  been  made 
efendant,  because  it  was  necessary  in  order  to  a  disco- 
f;  but  it  was  improper  she'  should  be  brought  to  a  hear- 
f  for  she  fs  no  ways  concerned  in  interest  in  the  event  of 
I  suit,  as  she  was  barely  an  agent  for  Mrs.  Luiterely  and 
sequendy  no  decree  can  be  made  against  her. 
will  not  say  but  there  might  be  a  case,  where  it  might 
necessary  to  bring  such  a  person  to  hearing ;  as  suppose 
Iterel  was  out  of  the  power  of  the  Gpurt,  she  might  on 
x)pcr  bill  be  decreed  to  procure  a  re-conveyance.  So  if 
\tertl  had  made  a  settlement  without  notice ;  and  so  the 
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LUTTEBXL. 


question  had  been  with  regard  to  a  purchaser;' but  thatb 
not  the  case  here. 

This  is  a  bill  brought  merely  to  have  a  re-con?eyano» 
from  the  person  to  whom  it  is  alleged  the  estate  is  fnnda> 
lently  and  illegally  conveyed. 

But  if  there  is  no  decree  agunst  Lady  Chetshyrey  howk 
it  possible  that  costs  should  be  given  against  her^  for  if  die 
is  no  way  concerned  in  interest  there  can  be  no  decree. 

Suppose  then  she  had  not  been  made  a  party,  but  onlf'^ 
charged  with  fraud,  her  evidence  might  certainly  have  been 
read ;  and  the  circumstance  of  her  having  been  made  apn^ 
when  no  decree  can  be  made  against  her  cannot  make  wj 
difference. 

The  consequence  of  this  is,  that  the  objection  goes  ooly  ti 
her  credit,  and  not  to  her  competency. 

The  next  consideration  is  as  to  Sir  tTb^n  Che$shyre;vA 
as  I  am  of  opinion  that  my  Lady  Chesshyre's  deposition 
should  be  read,  the  reading  his  deposition  is  a  coi 
of  it;  for  it  would  be  very  strange  to  reject  his  testimoifi' 
when  there  is  not  the  least  colour  to  say,  that  he  is  conceMit 
in  the  fraud ;  and  as  to  his  being  a  trustee  and  defending  «tj 
decree  can  be  made  against  him  as  such,  which  mil  afbij 
him  with  costs,  or  in  which  he  will  be  interested. 

I  do  not  know  any  case  in  this  Court,  where  a  feme  cofcr^ 
who  had  been  guilty  of  a  fraud  solely,  without  the  husbo^ 
and  where  he  has  no  benefit  at  all  from  it,  had  been  made  to 
pay  costs,  because  the  Court  must  see  that  the  ponishmttt 
will  fall  upon  the  innocent ;  it  would  be  extremely  haid  ff 
say,  that  he  should  pay  costs ;  1  know  of  no  precedent, 
do  I  believe  the  Court  would  do  it. 

The  depositions  of  Sir  John  and  Lady  Chesshyre  readio* 
cordingly. 
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EDWARD  TRELAWNEY        ....    PlaintifiF;  (1> 

and 
NATHANIEL  BOOTH,    Heir  at  Law, 
•nd  Administrator  of  ROBERT  BOOTH,^.  Defendants, 
and  Others 


June  l^thy  1738. 

2  Atk.  307. 

lias.  Verb  Booth,  by  will,  dated  the  16th  of  May,  I7I4,  By  will  4,000/. 
;a¥e  to  Robert  Booth  4,000/.  to  be  laid  out  in  land  for  the  hert  Booths  to" 
186  of  him  and  his  heirs,  and  charged  several  annuities  and  ^  iH^  ^?*  *** 

'  ^  land  for  the  use 

oms  of  money  thereon.  of  him  and  his 

heirs,  charged 
iUi  tereral  sums  and  annuities ;  by  a  decree  in  Chancery,  this  sum  was  directed  to  be  laid  out 
I  land,  and  in  the  mean  time  in  the  purchase  of  annuities  in  the  names  of  the  trustees ;  Robert 
httk  borrows  of  the  pluntiff  500/.  to  be  repaid  in  two  or  three  months,  and  in  a  letter  to  the 
Islntiir,  regrets  that  he  had  not  been  able  to  pay  it,  but  was  disappointed  by  a  gentleman  who 
mniaed  to  pay  him  some  of  the  trust  money.  Upon  a  bill  filed  after  his  death  against  his  re- 
rawntatiTes  for  the  purpose  of  making  the  4,000/.  applicable  to  the  payment  of  the  debt ;  it 
IB  held  that  the  4,000/.  must  be  considered  as  real  estate,  and  that  the  plaintiff's  demand 
rfag  a  simple  contract  debt  could  not  affect  it,  except  by  marshalling  the  assets.  (2} 

By  a  decree  of  the  Court  of  Chancery  of  Feb.  23,  6  Geo. 
.  this  sum  of  money  was  directed  to  be  laid  out  in  land,  and 
1  the  mean  time  in  the  purchase  of  annuities  in  the  names 
f  the  trustees. 

It  appeared,  that  in  December  1731,  Robert  Booth  ap- 
tied  to  the  plaintiff  to  lend  him  600/.,  and  that  that  sum 
PBS  accordingly  lent  to  him,  upon  his  pron:iising  to  repay  it 
1  two  or  three  months.  In  several  letters  of  a  subsequent 
ate  he  acknowledged  the  debt,  and  in  one  of  June  24, 
732,  expressed  his  regret  that  he  had  not  been  able  to  pay 
lie  money,  and  stated  that  he  had  been  disappointed  by  a 
entleman  who  promised  to  pay  him  part  of  the  trust- 
lODey. 

Mr.  Robert  Booth  being  dead,  this  bill  was  filed  for  pay- 
lent  of  the  debt  of  500/*  and  interest  out  of  his  assets,  and 
»  have  the  4,000/.  which  had  been  invested  in  South  Sea 
itock  sold  for  that  purpose. 


(1)  The  whole  of  this  case  is  taken  (^)  See  Baden  and  others  r.  Earl  of 

om  Lord  Hardwicke^s  Note-book ;  Pembroke^    2  Vem.  63.   and   fV/Ut* 

It  is  stated  in  2  Atk.  307.  as  having  wick^s  case  there  cited.    Scudamore  v. 

sen  cited  in  the  case  of  Petty  v«  Bor^  Scudamore j  Pre.  in  Ch.  543 ;  Edwardi 

T,  Jane  2, 1742.  v.  Lady  Warwicky  2  P.^Wmi.  171.      • 
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Trsulwnet      Mr.  Attofney-Qenercd  iov  the  plaintiff;  Mr.  Awnetor 
V*  the  defendant. 

Booth.  r^^  ^^^^  Chancellor  decreed  an  account  and  aalubctioi 
oujt  of  the  assets,  and  declared  that  the  teitator^s  inlmitii 
the  4,000/.  was  not  personal  estate,  but  to  be  conndend  ai 
real  assets,  and  that  the  plaintiff's  demand  bang  k| 
simple  contract,  could  affect  it  only  by  circiiityySO  ftraitki 
personal  assets  should  happen  to  be  exhausted  Xsg  cnditoft 
by  judgment,  or  specialty,  and  referred  to  the  casei  of 
Baden  and  others  against  the  Earl  of  Pembroke^  2  Venu  It 
and  JFhittoick'a  case,  cited  there  by  the  Master  ofth$  JBoD^ 
and  Scudamore  v.  Scudamorej  Pre.  in  Ch.  543.  Ebrnt 
T.  Countess  of  fFarmck,  2  P.  Wms.  171. 


CATHERINE  COOPER,    in  her  own^ 
Right,  and  as  Administratrix  of  herS  Plaintiff;  (I) 
Sister  PHIUPPA ) 

and 

WILLIAM  CLIFFORD  MARTIN,  and>  .^  .    , 
ELIZABETH,  his  Wife    ....   $  I>efcnaant$. 


Jl%  2c^  1737^  and  June  fOA^  1738. 

2  Atk  2  J 

Where  a  testa-  ^^^^  Marttn,  on  the  1st  September,  1725,  made  hbfl 

tor^byhiswiU,   aS  foUoWS  : 

S'ves  all  his 
)ath  Sea  Stock,  South  Sea  AnnniUes,  and  Sonth  Sea  Bonds  to  his  wife  in  trust  ^  if 
dioold  pay  certain  legacies  therein  mentioned,  and  aH  the  rest  aad  i^stdne  of  Us  «isle  aitlr 
fore  bequeathed,  he  gires  to  his  wife ;  the  Iwacies  shall  onty  be  paid  ont  of  iIm  South  tolMI 
South  Sea  Annuities,  and  South  Sea  Bonds,  and  shall  not  be  considered  as  gensrsl  kipfc 
payable  out  of  the  other  asasts  of  the  toKator.  (2) 

^^  I  give  and  bequeath  unto  my  said  wife  all  my  SoirfbM 
^^  Stodc,  South  Sea  Annuities,  and  Sonth  Sea  Bonds  in  Wli 
^  that  she,  my  said  wife,  her  executors  and  adtnini8tnto4 
^  shall  pay  unto  my  sidd  nephew,  Ckartes  Miafm,  ftrtt 
'^  life,  the  yearly  sum  or  annuity  of  50L  by  four  eteo  tat 

(1)  The  whole  of  this  case  is  taken  irynt,  and  does  not  appesr  U  M 

from  Lord  HardwUke^    Note-book,  Ifartfwicile's  Note^book. 

except  what  is  stated  to  ha^  beea  said  (9)  See  fnrtt  T.  SmMb^  pnl  ^ 

by  Lord  Uwrdwkks  when  the  cause.  470»/ini^  caaeailiei«cite4 
first  owe  OD^  which  is  takM  from  Ai*. 
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ij  jfhjmentSf  the  first  quarter  to  commence  immci* 
from  and  after  the  time  of  my  decease,  and  upon 
ther  trust  that  my  said  wife  shall  pay  unto  my  niece 
ind  her  children  the  sum  of  200/.  equally  to  be  di- 
letween  them.    To  my  niece  Stmthcoty  100/.    To 
:e  Hikony  100/.    To  the  youngest  daughter  of  my 
John  Martin,  100/.  To  my  niece  Young,  100/.  To 
hew  Thomas  Martin,  2001.,  and  to  his  daughter 
To  Mrs.  Catherine  Cooper,  jun.  and  her  sister  Mrs* 
Cooper,  100/.  each.    To  my  niece  Mrs.  Elizabeth 
n  100/.    To  my  nephew  fFiUiam  Martin  50/.   To 
tsan  Stole,  now  living  with  me,  50/.  To  my  brother, 
Hohler,  and  Mrs.  Baker,  10/.  each.  To  the  charity 
)f  the  parish  of  St.  Pati/,  Covent  Garden,  10/.;  and 
hree  servants  that  now  live  with  me,  the  sum  of 
J  and  to  my  great  nephew  William  Clifford  Mar^ 
sum  of*  1,000/. ;  all  which  legacies  beforemen* 
my  will  is,  shall  be  paid  within  six  months  after 
tutrix  shall  have  made  a  final  end,  and  received  the 
e-money  due  to  me  arising  out  of  the  third  part  of 
lor  of  Machelney,  in  the  county  of  Somerset,  pur- 
3  a  contract  made  by  my  son  Charles  Martin,  de» 
with  Mr.  Richard  Woodford^ 
\  testator  directs  that  the  purchase^oioney  shall  be 
ward  satisfying  certain  demands,  i^hich  he  enume- 
d  all  the  rest  and  residue  of  his  estate  not  ahready 
bequeathed,  as  weU  real  as  personal,  he  gave  to 
;vhom  he  made  executrix* 
S.   Stock,   S.  S.  Annuities,  and  S.   S.  Bonds 
to  2,400/.,  of  which  1,590/.  was  invested  in  S.  S. 
to  secure  the  50/.  annuity.  There  remained,  there- 
.,  together  with  the  reversionary  interest  in  the 
lities.    Philippa  Martin  died,  having  by  her  will 
Elizabeth,  the  vrife  of  the  d^endant  her  execu- 
proved  her  will. 

was  filed  for  payment  oi  ihe  two  legacies  given  to 
ff  and  her  sister  Philippa, 

sndant,  the  executrix,  admitted  that  she  had  re- 
ith  Sea  Stock,  South  Sea  Annuities,  and  Bonds, 
together  with  2,000/.  Bank  Stock,  and  other  as- 
d  be  more  than  sufficient  to  pay  his  debts  and 
»ut  in^sted  that  neitheif  the  said  Bank  Stocky  or 
par^  of  the  testator'n  personal  estate,  other  than 


COWVSR. 

Martut.. 


AJA 
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Cowper: 
Martin. 


IVaying  gene- 
ral relief  in  a 
bill  b  suffi- 
cient. 


Admission  of 
assets  to  one, 
admission  to 
all. 

Where  general 
relief  is  prayed 
in  one  part, 
and  particidar 
in  another,  the 


the  particnlar  part  thereof  appropriated  as  a  fiind  for  fial 
purpose,  was  liable  to  the  plaintiff's  demand. 

This  cause  came  on  to  be  heard  on  the  2d  of  May,  l/Vr 
when  it  appears  from  the  Lord  Chancelhr's  note,  that  it  m 
ordered  to  stand  over,  with  liberty  for  the  plaintiff  to  anend 
bis  bill,  but  in  what  respect  is  not  stated. 

Mr.  Atkyns  reports  (in  vol.  2.  p.  2.  under  the  namecf 
Cook  V.  MoTtyn)  his  Lordship  to  have  said ;  as  the  tnl 
proves  insufficient  to  pay  the  legacies,  it  is  not  the  nr 
case,  as  if  the  testator  had  said,.!  give  such  a  sum  oat  cf  a- 
estate  I  am  entitled  to.  But  if  the  particular  estate  &Di 
short  of  his  expectations,  will  any  body  say^  they  shall  not 
be  paid  out  of  the  general  assets. 

The  payment  within  six  months  is  no  more  than  a  £m- 
tion  for  the  pajrment  of  the  specific  legacies,  and  does  JMt 
make  any  alteration  as  to  the  fund. 

The  executrix,  by  her  answer,  confesses  that  she  ba& 
South  Sea  Bonds,  South  Sea  Annuities,  and  other  assets, 
sufficient  to  satisfy  all  the  legacies,  which  is  putting  die 
same  construction  as  is  now  contended  for  by  the  pbdntifi; 
and  though  no  confession  of  law  can  possibly  hurt  the  patty, 
unless  the  fact  be  right,  yet  it  would  be  absurd,  as  the  vei; 
fund  the  testator  had  then  in  contemplation  was  not  eqpd 
to  satisfy  the  legacies  and  annuity,  if  I  was  not  to  extend 
them  to  the  other  part  of  the  personal  estate,  especially 
where  there  is  a  residue  allowed  by  the  executrix  in  her  an- 
swer, after  all  debts  and  legacies  are  satisfied. 

Praying  general  relief  is  sufficient,  though  the  plaintiC 
should  not  be  more  explicit  in  the  prayer  of  the  bill ;  aad 
Mr.  Robins y  a  very  eminent  counsel,  used  to  say,  geaenl 
relief  was  the  best  prayer  next  to  the  Lord's  Prayer, 

The  admission  of  assets  by  the  executrix  to  one  Vifj^ 
is  an  admission  to  all. 

But  as  in  this  case,  general  relief  is  prayed  in  one  paii<' 
the  bill,  and  particular  relief  in  another,  it  must  stand  oftf 
to  be  amended  upon  paying  the  costs  of  the  day. 

bill  most  stand  over  to  be  amended. 

The  cause  coming  on  again  to  be  heard  on  the  20th  rf 
June,  1738. 

Mr.  Fazakerley  and  Mr.  Floyer,  for  the  plaintifi,  coa- 
tended  that  the  plaintiff's  legacies  were  general  legades,  af- 
fecting the  whole  estate ;  that  the  direction  to  the  execuURi 
as  to  the  particular  funds  was  not  intended  to  afiEect  tba 
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its  of  the  legatees ;  it  gave  to  them  these  funds  inixust  to     Cowper 

^  they  were  trustees  of  the  whole  estate  for  the  same  ^* 

pose.    That  the  total  of  the  legacies  given  under  that    '^^^''^^ ' 

It  amounted  to  2^435/.  which  was  the  full  amount  of  the 

1  without  making  any  provision  for  the  annuity  of  SO/. 

fr.  ^ttomey^  General,  for  the  defendant^  insisted  that  the 

tcies  were  not  chargeable  upon  the  general  fund ;  that 

plaintiff  had  no  more  right  to  seek  satisfaction  out  of  any 

IT  fund  than  that  particularly  pointed  out  by  the  will^ 

I  the  son  had  for  his  annuity  of  50/. 

be  Lord  Chancellor  declared  that  the  plaintiff's  legacies  jnne  20^  1738, 

lit  to  be  satisfied  only  out  of  the  particular  fund^  con- 

ng  of  South  Sea  Stock,  South  Sea  Annuities^  and  South 

Bonds,  mentioned  in  the  testator's  will,  and  in  case  that 

1  should  be  deficient  to  satisfy  aU  the  legacies  given 

eout,  those  legatees  ought  to  abate  in  proportion.  (1) 

(1)  Reg.  Lib.  A.  1737.  fol.  682. 


^RY  and  JOHN  HITCHCOCK,  re- 

duary  Legatees  in  the  Will  of  RICH-^  Plaintifife ;   <1) 

RD  PRATT     ....... 


'     and 
"ER  BEARDSLEY,  and  the  Execu-j 
ra  of  RICHARD  PRATT  .    .    , 


Defendants. 


Februart/  8/A,  1737,  and  June  ^Sth^  1738. 

N  the  marriage  of  the  testator,  Richard  Pratt,  with  wbereafa- 
daughter  of  the  defendant,   Peter  Beardsley,  it  was  ther,  upon  tbc 
ed  that  Beardsley  should  give  his  daughter  1,200/.  as  a  daughter,  gaT« 
riage  portion,  and  that  Pratt  should  in  three  or  four  chanM^for" 
s  after  the  marriage  settle  the  1,200/.  on  his  daughter.       1,200/.  a8  a 

marriage  por- 
and  the  husband  agreed  to  settle  it  upon  his  daughter  in  three  or  four  years  after  the  mar* 
;  the  daughter  and  her  husband  having  been  lost  at  sea  within  three  years  after  the  mar« 
;  it  should  seem  that  the  representative  of  the  husband  had  a  better  right  to  receive  the 
L  than  the  representative  of  the  daughter. 

he  marriage  took  effect,  and  in  performance  of  the 
ement,  Beardsley  gave  Pratt  a  bill  of  exchange  for 
0/. 


(1)  This  case  is  taken  from  Lord  Hardvncke^B  Note-book. 
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Hitchcock       Prdtt  and  hie  wife^  witMn  three  years  after  their  inaiftp, 
^'  embarked  in  the  same  vcBsel  for  Corunna.    The  yesadi  lAh 

all  the  crew  and  passengers  was  lost  on  the  Toyage. 

The  defendant  Beardsley  took  out  letters  of  administndai 
to  his  daughter. 

The  bill  was  brought  by  the  residuary  legatees  of  the  ku- 
band,  for  payment  of  the  sum  of  1^200/.  dueontbelnEtf 
exchange. 

Mx.  Fa%akerley  was  counsel  for  the  plaintifBu 

Mr.  Attorney' Oeneral  and  Mr.  Browne  for  the  defenfat 
Beardsley,  contended  that  by  the  agreement  the  l,200LnBii 
•have  been  settled  upon  the  wife  after  the  husband's  dMl^ 
and  that  the  husband  being  dead,  the  defendant,  as  repe> 
sentative  of  the  wife,  was  therefore  entitled. 

A  proposal  having'  been  made  to  divide  the  1,2002.,  sadji 
costs  on  either  side,  the  cause  was  adjourned,  aiid  oi  Al 
28tii  of  June  following,  a  decree  was  taken  by  oonseBly 
that  foot.  (2) 

The  JLord  Chancellor  has  added  the  following  nole»- 
Semble,  that  the  husband  having  by  the  bill  of  exchange  As 
legal  right  to  the  money,  and  not  obliged  to  settle  itonUi 
wife  within  three  or  four  years,  and  she  dying  witihm  M 
time,  the  representative  of  the  husband  had  the  sUugf 
right,  and  the  rather  because  in  order  to  make  a  trortiJh 
for  the  wife,  so  as  to  give  h^r  representative  any  righHo 
take  away  the  legal  interest,  it  should  be  shewn  on  their  put 
that  she  survived.  It  is  incumbent  upon  them  to  prove  tbdr 
eqiuty  to  take  away  the  legal  ^property  vested  inthehu- 
band. 

(2)  Reg.  Lib.  A.  1737.  fo.  567. 
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COTTERELL  versus  PURCHASE.  (1) 


1  Atk.  290. 

On  arguing  a 
demnrrer  to  a 
bill  of  reriew, 
what  appears 
on  the  face  of 
tbe  decree  can 
be  read  only, 
bat  after  a  de- 
murrer over- 
ruled,  a  plidn- 
a  rehMiring.  (2) 


JuneZOthy  1738. 

[m  a  cause  that  came  before  the  Court  lapon  a  bill  of  review 
x>  read  some  charges  oilt  of  titie  original  bill,  the  plaintiff 
rffered  to  shew  some  errors  in  the  decree.  To  ilds  it  was 
ilgected  that  no  errors  in  the  decree  were  cognizable,  but 
that  appeared  on  the  face  of  the  decree^  and  therefore  any 
sridence  of  errors  but  from  the  decree  itself  was  opposed. 

^  may  jread  any  evidence  as  at 

Lord  Chancbllor. — It  is  true,  on  arguing  a  demurrer  to 
kUllof  review,  nothing  can  be  read  but  what  appears  on  the 
■ce  of  the  decree ;  but  after  the  demurrer  is  over-ruled,  the 
iluntiffis  are  at  liberty  to  read  bill  or  answer,  or^my  other 
iridence  as  at  a  re-hearing,  the  cause  being  now  equally 
ipenj  to  which  purpose  the  case  of  Jackson  v«  Fronds 
las  dted  by  Mr.  Browne.  (3) 

(1)  This  case  is  taken  from  Atki/ns.  question  stated  by  Mr.  Atkins. 
i  appears  from    Lord    Bardwicki^%        (2)  See  Dashwood  v.  Lord  Bulkele^j 

0tty  that  the  decree  was  varied  in  both  10  Ves.  280.  fVhUe  v.  Fussellj  1  Yes. 

b  points  upon  which  error  was  as-  &  Bea.  151. 
igstAy  bat  uo  mention  is  made  of  the        (3)  Eeg.  Lib.  A.  173^.  fo.  557. 
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:NATHANIEL  DURANT,  and  ANN  his 

Wife,  Aunt  and  Administratrix  of  ANNE^  PIaintiSi;(l) 
PRIESTWOOD  Intestate     •    .    .    . 

and 
THOMAS  PRIESTWOOD,  and   CHAR- 
LOTTE  ANNE  PRIESTWOOD,  a  Ne- 
phew  and  Niece  of  the  Intestate,  andl|^-    ,   . 
AMBROSE    RHODES,    and    ELIZA-    ^^^™" 
BETH  his  Wife,  another  Aunt  of  the 
Intestate •    •    •    • 


June  30thy  1738. 

*  • 

1  Atk.  454.    Ann  Priestwood  died  intestate,  leaving  two  Aaiit%  Al 


Aunts  and  ne-   plaintiff  jitm,  and  the  defendant  Elizabeth,  and  the 
degrees  of  kin-  &nts  her  nephew  and  niece,  who  were  the  children  of  ahi^ 
S'.u'^tntl-     ther  deceased. 

tied  under  the  statute  of  Distributions.  (2) 

The  bill  was  for  an  account  and  distribution  of  the  p» 
sonal  estate  of  the  intestate,  of  which  letters  of  admiidilii- 
tion  had  been  granted  to  the  plaintiff  Elizabeth,  who  as  €tf 
of  the  aunts  claimed  one  fourth  of  the  personal  estate. 

Mr.  Browne  for  the  plaintiffs  contended,  that  an  amiti* 
equally  next  of  kin  with  nephews  and  nieces,  being  eqial^ 
near  in  computation  of  degrees,  and  cited  Mentuy  T.lWtl^ 
Pre.  Ch,  693. 

Mr.  Fazakerley  for  the  nephew  and  niece  contended,  M 
they,  as  representing  their  father,  who  was  brother  to  tk 
intestate,  were  entitled  to  the  whole  personal  estate. 

Lord  Chancbllor. — I  was  of  opinion  that  the  aunts  tfl 
nephew  and  niece  of  the  intestate  were  in  equal  degree  rf 
kindred  to  the  intestate,  and  decreed  the  distributioo  B 
fourths  accordingly.  Page  v.  Cook^  at  the  Rolls,  24th  Jos^ 
1732.  Harwin  and  Whitings  ib.  7th  Feb.  1732.  B»m 
V.  Hopkinsy  3d  May,  1731,  at  the  Rolls,  all  determined  tk 
same  way.  (3) 


(1)  This  case  is  taken  from  Lord    Pa^eand  Cooky  cited  in  2  Vet.Sl4i 
Hardwicke'8  Note-book.  (3)  Reg.  Lib.  A.  1737.  fot  761. 

(2)  Lloyd  Y.  Tench^  2  Vcs.  213. 
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S>  MASON Haifltiff ;  (1) 

and 
r  GOODRICH  and  ELIZABETH 
,  Executors  of  RICHARD  MA-S-  Defendants, 
in  Infant^  and  Otbefs       .    .     . 


Juiy  5th,  1738. 

Mason  having,  when  an  infant,  been  seised  ill  fee  ^•»*  ^'  ^«4»fe 
an  estate,  which  had  descended  to  him  from  his  tracted  with 
bill  was  filed  to  have  the  same  administered  under  151^1^!^ 

of  an  infant  for 
)f  the  Court.  the  purchase 

of  some  timber 
>on  the  infant's  estate,  a  reference  was  made  to  the  Master,  in  a  cause  for 'the 
Dn  of  that  estate,  to  see  whether  it  would  be  for  the  benefit  of  the  infant  to  carry 
into  effect ;  the  Master  having  reported  tbat  it  would ;  the  contract  was  performed, 
rec  in  tbe  Court,  the  money  arising  from  the  sale  of  the  timber  and  bark  was 
e  laid  out  in  the  purchase  of  land,  in  trust  for  the  infant,  but  in  the  mean  time 
ed  in  South  Sea  stock,  in  the  name  of  the  guardian.  The  money  having  been 
South  Sea  Stock,  and  the  infant  having  attained  the  Hge  of  seventeen,  dies,  and 
isposes  of  his  personal  estate,  but  makes  no  mention  of  the  South  Sea  Annuities : 
le  heir  at  law  of  the  infant  was  entitled  to  the  South  Sea  AiUiuities>  and  any 
ividends  that  had  aecrued  thereon. (2) 

^rder  made  in  that  cause^  dated  the  5th  of  Decern- 
y  upon  the  application  of  Sir  B.  fFalpole,  who  had 
1  with  the  guardian  of  the  infiant  for  the  purchase 
in  quantity  of  timber  and  bark  upon  the  estate,  it 
red  to  the  Master  to  enquire  whether  it  would  be 
nefit  of  the  infant's  estate  to  have  the  contract  per- 
rovided  the  money  arising  thereby  v^  laid  out  in 
ase  of  lands,  to  be  conveyed  to  the  infant  as  the 
»uld  direct,  and  the  Master  having  by  his  report  of 
of  Jan.  1724,  reported  that  it  would  be  for  the 
the  infant,  the  same  was  ordered  by  an  order  of 
February,  1724. 

decree  in  that  cause  of  the  19th  of  April,  1725,  it 
igst  other  things  referred  to  the  Master,  to  take  an 
f  the  money  raised  by  sale  of  the  timber  and  bark, 
ame  was  directed  to  be  invested  in  the  purchase  of 


8  case  is  taken  from  Lord    Amb.  370 ;  but  if  the  infant  be  tenant 
e's  Note-book.  in  tail,  it  is  said  to  be  considered  per- 

iber  cut  down  by  the  guar-    sonal  estate,  see  S.  C.  and  see  Lord 
in&nt  who  has  the  fee,  con-    Glenorchy  v.  Bosville,  Ctu  temp.  Talb. 
1  estate,  see  Tullii  v.  Tullity    p.  15. 
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Masok      land,  to  be  conveyed  in  trust  for  the  plaintiCF,  the  infent,  as 

^'  the  Court  should  direct,  and  in  the  mean  time  the  money  wu 

Goodrich.    ^^  ^^  j^jj  ^^^  -^^  ^j^^  gQ^^jj  gea  Annuities  for  the  benefit  of 

the  infant,  in  the  name  of  Frances  Mason,  hb  mother  ad 
guardian. 

The  sum  of  1,000/.  was  accordingly  Iwd  out  in  ttepuF 
chase  of  1,085/.  South  5ea  Annuities,  and  the  iofontbaiiBj 
attained  the  age  of  seventeen  years  died,  having  by  wiB, 
which  made  no  mention  of  this  money,  given  one  thiid  of 
the  surplus  of  his  personal  estate,  after  payment  of  his  ddib) 
legacies,  and  funeral  expences,  to  the  defendant  Pdl,  one 
other  third  part  for  the  separate  use  of  his  aunt,  and  the  other 
for  the  use  of  Mary  Goodrichy  the  wife  of  the  defendant  Goal- 
rtcA,  and  appointed  the  defendants,  Goodrich  and  PtU^  exe- 
cutor and  executrix  of  his  will,  and  leaving  the  plaintiff  Iv 
heir  at  law,  who  by  the  present  bill  claimed  this  suminAe 
South  Sea  Annuities  as  real  estate. 

Mr.  Browne  and  Mr.  Fazakerley  for  the  plaindff,  insirtJ 
that  the  money  having  been  directed  to  be  laid  out  in  hd 
must  be  considered  as  land. 

Mr.  Attorney  General  and  Mr.  Murray  for  the  defendaii 
contended,  that  the  question  must  stand  in  the  samestitett 
it  did  whilst  the  infant  was  alive ;  that  as  soon  as  the 
was  cut  it  was  personal  estate,  and  that  a  court  of  e^dbf 
had  no  right  to  change  the  nature  of  the  property. 

The  Lord  Chancellor  decreed  that  the  plaintiff  was  eili- 
tled  as  heir  at  law,  under  the  circumstances  of  this  ea6e,totb 
1,085/.  South  Sea  Annuities,  or  any  addition  thfereupoo^ff 
any  dividends  which  have  accrued  due  for  the  same  since  ti 
death  of  Sir  Richard  Mason j  and  to  any  other  money  anaf 
on  the  contract  for  the  timber  sold  to  Sir  Robert  fFalfd^ 
or  the  bark  thereof.  (3) 


X3)  Reg.  Lib.  B.  L737,  fol.  490. 
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PlalntifiFs^Cl) 


.LIAM   HILL,  and  MARY  his  Wife, 
id  MARTHA,  ELIZABETH,  and  CA- 
HERINE,  her  Sisters,  the  Heirs  at  Law| 
MARY  MAWLE    ••.../ 

and 

IN,  JOSEPH,  and  DUKE  MAWLE,  >  ri  f     i    f 
ILLIAM  DAVIS,  and  Others     .     .        i^erenaants. 


July  Sthy  1738. 

ndentures  of  the  23d  and  24th  of  February,  1723,  being  A  rimitntion 
marriage  settlement  of  John  Post  and  Mary  Mawle,  heirs  of  the 
lin  lands  were  settled  to  the  use  of  JbAn  Po5^  for  life,  ^^^r  of  Mary 

'   Pojr/,  and  for 

under  to  the  wife  Marj/  Mawle  for  life,  and  subject  to  a  default  of  such 
er  for  her  during  her  intended  marriage  notwithstanding  ionffandVcirs 
coverture  to  revoke  the  uses,  and  declare  any  other  uses,  ot  Joseph 
le  heirs  of  the  body  of  the  said  Mary^  and  in  default  of  nants  in  com- 
i  heirs,  to  the  only  proper  use  and  behoof  of  the  sons  and  ™°'*/°'^^^^q 
3  of  Joseph  Mawle  her  father,  as  tenants  in  common  for  the  sons  of 
,  and  to  and  for  no  other  use,  intent,  or  purpose  whatso-  an^Mtate'for 
.     Mary,  after  her  marriage  with  John  Post,  by  deed  ^^^^^  respec- 

,     ,      ^  .^  ,         i^oA  ,11  \>    f         .1   tive  hves  only, 

d  the  9th  September,  1/24,  revoked  the  uses  of  the  said  as  tenants  in 
lement,  except  the  estate  for  life  to  John  Post,  and  common. 
ted  the  estates  to  Mary  Godden  for  a  term  of  1000  years, 
cot  to  redemption  on  payment  of  400/.,  and  subject 
etc  to  the  uses  of  the  deed  of  the  24th  of  February,  1723. 
defendants,  the  Mawles,  who  were  sons  of  Joseph 
wle,  and  half  brothers  of  Mary,  the  wife  of  John  Post, 
iiig  borrowed  200/.  of  the  defendant  Davis,  they  joined 
1  Godden  the  original  mortgagee  in  assigning  the  mort- 
B  to  Davis,  to  secure  the  sums  of  400/.  and  200/.  Mary 
t  had  an  only  child,  John  Nash  Post,  who  survived  his 
er  and  mother,  but  died  an  infant,  without  issue.  The 
prayed  a  redemption.  The  plaintiffs  claimed  as  her 
8  at  law,  insisting  that  by  the  settlement  of  the  24th  of 
niary,  1723,  the  defendants,  the  Mawles^  were  entitled  to 
r  estates  for  life  in  the  premises,  and  by  the  bill  prayed  a 
mption  of  the  mortgages. 


(1)  This  £ase  is  taken  fu>m  Lord  Hardwick*$  Note-book. 
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Hill  The  cause  first  came  on  upon  the  23d  of  May^  172S^  ^>Acb 

^*  it  was  ordered  to  be  restored  back  to  the  paper,  and  that  the 

AwCE.      ^jeeds  and  writings  should  be  inspected  in  the  hands  of  Ik 

mortgagee's  clerk  in  Court,  and  sh(Mild  be  piodooed  at  tti 

hearing,  and  again  came  on  upon  the  8th,  and  was  deddlBd 

on  the  lOth  of  July,  1738. 

Mr.  Attorney-General  and  Mr.  Fazakerkjf  for  ihe|pllip- 
tiffs. 

The  plaintiffs  claim  as  heirs  at  law  of  Mary  Past;  fhe  db- 
fendants  claim  under  the  last  limitation  m  the  deed  of  Ae 
24th  of  February,  1 723 ;  but  under  that  deed  they  are  enti- 
tled only  to  estates  for  life,  for  there  are  no  words  of  limili- 
tion,  for  these  words  being  in  a  deed,  are  to  be  constxodl 
strictly,  and  not  as  if  they  had  been  in  a  will.  The  voi 
sons  would  only  give  an  estate  for  life^  and  the  woidhdisi 
only  a  farther  description  of  the  same  persons^  and  lol  I 
word  of  limitation  added  to  the  sods,  for  it  is  «xpready  wik 
heirs  of  the  father.  A  limitation  to  a  man  and  his  swMi 
sors  does  not  carry  a  fee,  1  Leon.  2,  3.  A  limifatiop  tf^Jpl 
to  hold  to  him  for  ever,  or  to  a  man  et  huBredUms^  witiM 
the  word  suis  or  hteredi  in  the  singular  number^  gtire  §Jlf 
estates  for  life. 

Mr.  Browfie  for  the  defendants,  the  Mawle^  oontesM 
that  the  construction  ought  to  be  as  if  the  limitatioii  bii 
been  to  the  sons  of  Joseph  Mawle  as  tenants  in  comqw% 
with  remainder  to  his  right  heirs. 
Jtdy  10, 1738.  The  LoRD  Chancellor  decreed  that  the  defendants  Jokf 
Joseph  J  and  Duke  Mawle  ^  were  entitled  to  tjie  equity  of  re- 
demption of  the  mortgaged  premises  as  tenants  in  comnai^ 
for  their  respective  lives ;  and  that  the  reversion  in  fee  tbemf 
belonged  to  the  plaintiffs  Mary^  Mavthay  Elhubatk^  ««4 
Catheriney  as  co-heirs  of  John  Nash  Post,  by  Jffoiy,  tM 
wife  of  John  Post,  and  directed  a  redemption  qf  the  mort* 
gages  by  the  defendants,  the  Mawles^  the  ipheritsncQ  ti^ 
remain  subject  to  the  original  mortgage  debt ;  but  not  lo  the 
additional  200/. ;  and  in  default  of  redemptioQ  the  deftai- 
ants,  the  Mawles,  to  be  foreclosed  as  against  the  mortgagee^ 
and  the  plainti£b  to  be  at  liberty  to  redeem  j  apdupon  p9* 
ment  of  both  mcnrtgages  the  mortgagees  were  to  convey  to 
the  plaintiffs  as  the  Master  should  direct  3  but  in  debplik 
the  bill  so  far  as  it  seeks  redemption  against  the  dfi£endaot% 
the  mortgagees,  was  to  be  dismissed  with  costs.  But  is 
I  case  the  plaintiff  should  redeem,  then  it  was  ocdfirf^  tbit 
the  defendants,  the  Mawles,  should  repay  to .  the  plaintifli 
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10  mnch  as  they  should  have  paid  for  principal  and  interest        Hill 

of  the  said  200/.,  and  also  for  the  interest  of  the  said  400/.  v. 

nd  their  costs  of  the  suit  so  far  as  the  same  relates  to  the      Mawle, 

■id  200/.  and  interest,  and  that  their  estates  for  life  should 

Mad  a  security  for  the  same,  till  such  repayment  should  be 

made;  and  that  upon  payment  to  the  plaintiffs  by  the  de- 

Sendants,  the  MawleSy  of  so  much  as  should  have  been  so 

pud  by  the  plaintiffs  for  the  principal  and  interest  of  the 

■id  sum  of  200/.  and  the  costs  of  the  suit  so  far  as  relates 

» fhe  said  200/.  together  with  interest  for  the  same  and 

WfoxL  payment  of  what  should  have  been  paid  by  plaintiffs 

br  interest,  upon  the  original  mortgage,  and  one  third  of  the 

priadpal  and  interest,  and  one  third  part  of  the  costs  of 

iie  mortgages,  so  far  as  the  same  relate  to  the  original 

■ortgage  with  interest  for  the  whole  money  so  paid  by  the 

liamtifib ;   it  was  ordered  that  the  plaintiffs  should  convey 

hk  mortgage  term  to  trustees  to  attend  on  the  freehold 

■riDg  the  lives  of  the  defendants,  the  Maiwles,  and  after- 

llids  to  attend  the  inheritance,  and  in  case  the  defendants, 

ht  Mawlesj  were  to  make  default  in  pajrment  of  the  mo- 

Mj  due  to  the  plaintiffs  then  they  were  to  be  foreclosed  as 

UNBst  the  plaintiffs.  (2) 


(3)  Reg.  Lib.  A.  1737.  lb.  79a 
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Earl  of  THANET  and  Lord  TUFTON, 
his  Son 

and 
THOMAS  PATTINSON  and  Others,  Te- 
nants of  certain  Manora 


\  Plainti 


Defends 


•        «        • 


Juli/  11,  1738. 

Upon  a  bill      Cross  biU  by  some  of  the  customary  tenants  on  h 
brought  by        themselves  and  the  rest  of  the  customary  tenants 
Tkanet  and       Lord  Thanet  and  his  son,  and  the  co-heirs  of  the  k 

bis  son  to 

establish  their  right  as  lords  of  a  manor  to  an  arbitrary  fine  upon  the  death  of  the 
and  for  the  payment  by  the  tenants  of  the  fines  which  had  been  assessed  ; — ^issues  wer 
to  try  the  custom ;  but  upon  a  cross-bill  by  the  tenants  of  the  manor  to  establish  tl 
that  the  fines  were  certain  against  the  Earl  of  Thanei  and  his  son,  and  the  co-heirs  o 
earl,  alleging  that  the  co-heirs  had  entered  upon  the  death  of  the  late  earl,  and  ch 
fines,  the  cross-bill  was  dismissed  ;  the  co-heirs  being  out  of  possession,  and  ther 
entitled  to  any  fines ;  and  an  entry  without  being  pursued  by  an  ejectment  not  a  suffi 
■on  for  bringing  the  co-heirs  before  the  court 

The  object  of  the  original  bill  was  to  establish  tl 
to  an  arbitrary  fine  not  exceeding  two  years'  value  u 
death  of  the  last  admitting  lord,  and  for  payment 
tenants  of  these  fines  which  had  been  assessed  upon  U 
of  the  late  Lord  Thanet. 

The  cross  bill  by  the  tenants  was  to  establish 
customs  and  amongst  others  that  those  fines  were 
and  was  filed  against  the  Earl  of  Thanet  and  his  s 
plaintiffs,  in  the  original  bill  who  claimed  under  a  r 
suffered  by  the  late  earl,  and  against  the  co-heirs  of 
Earl  in  the  nature  of  an  interpleading  bill  staling  ths 
the  death  of  the  late  Earl,  they  had  entered  and  clair 
fines. 

The  co-heirs  by  their  answers  admitted  that  soo 
the  late  Earl's  death,  they  and  their  agents  caused 
to  be  made  on  the  premises,  and  insisted  that  the 
fine  due  on  the  said  Earl's  death  was  due  to  tliem,  ai 
mitted  that  the  ancient  customs  relating  to  the  payi 
the  said  fines  ought  to  be  established  and  confirmed. 

Mr.  Fazakerlej/j  for  the  plaintiffs  in  the  original  ca 

If  the  tenants  insist  upon  it,  the  right  to  the  fine  i 


(1)  The  statement  of  this  case  is  taken  from  Lord  Hardmcke*s  Nd 
and  die  judgment  from  a  manuscript  case. 
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;  but  that  mast  not  be  by  a  Cumh'erlcmd  jury  i  but  in      Thanet 
:  other  county  where  an  impartial  trial  can  be  had,  as  ^« 

e  case  of  the  Duke  of  Somerset  v.  France,  Fortes.  41.    P^ttinson. 
)  the  cross  cause  the  tenants  have  no  right  to  raise  the 
don  between  Lord  Thanet  and  the  co-heirs  of  the  late 

Lord  Thanet  is  in  possession^  and  is  therefore  entitled* 
e  fines. 

r.  Brotane,  for  the  plaintiffs  in  the  cross  cause. 
le  object  of  the  cross  bill  is  to  establish  a  custom. 
le  co-heirs  have  made  a  claim  of  which  the  tenants 
take  notice.  The  dominus  pro  tempore  is  entitled  to 
ne ;  but  in  order  effectually  to  establish  the  custom  all 
who  claim  the  inheritance  must  be  parties.  The  co- 
unless  parties  to  the  suit  would  not  be  bound  by  any 
e  against  Lord  Thanet. 

RD  Chancellor. — The  cross  bill  is  improperly  brought  juiy  n,  1738. 
St  the  co-heirs.  It  is  not  properly  a  bill  of  interpleader 
ise  no  offer  is  made  to  bring  the  fines  into  Court  which 
:essary  in  an  interpleading  bill :  it  is  not  sufficient  to 
to  pay  what  shall  be  decreed  at  the  end  of  the  cause, 
sides  there  is  no  colour  to  say  that  the  co-heirs  are 
ed  to  this  fine,  for  they  can  only  be  entitled  to  fines 
sed  by  themselves  after  they  have  obtained  possession  ; 
cannot  be  entitled  to  this  fine  which  was  assessed  by 

Thane fs  steward, 
lis  is  not  a  proper  case  for  such  a  bill,  for  the  dominus 
tempore  is  entitled  to  the  fine  whether  in  possession  by 

or  not,  and  no  one  out  of  possession  can  claim  it. 
$seisor  must  admit  the  tenant  and  take  the  fine,  for 
•ne  else  can  hold  the  court  to  assess  it..  The  entry 
never  pursued  by  an  ejectment,  and  is  not  therefore  a 
rient  reason  for  bringing  the  co-heirs  before  the  Court, 
is  it  necessary  for  the  purpose  of  establishing  the  cus- 
that  the  co-heirs  should  be  brought  before  the  Court, 
rule  is  to  bring  such  only  before  the  Court  as  appear 
5  owners  of  the  inheritance  as  tenants  for  life  and  re- 
idermen,  and  not  every  one  who  claims  a  right  and  is  out 
ossession. 

be  cross  bill  therefore  must  be  dismissed,  but  without 
s,  because  it  might  have  been  demurred  to,  which  is  a 
cient  reason  for  refusing  costs  at  the  hearing, 
[is  Lordship  directed  issues  to  try  the  custom  as  to  the 
J,  to  be  tried  at  the  bar  of  the  Court  of  King's  Bench  by 
Iddlesex  special  jury. 


456 

Thanet 

Pattinson. 
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The  issues  directed  were,  whether  by  the  custom  of  tte 
manors  of  or  any  and  which  of  them  QpQDtb 

death  of  the  last  admitting  lord  or  lady  of  the  sud  Qmm 
respectively,  a  reasonable  fine  to  be  assessed  at  the  >riIio( 
the  lord  or  lady  of  the  said  manors  for  the  time  beiog  Mk 
exceeding  two  years  value  be  payable  to  such  lord  orla^ 
by  the  respective  tenants  of  the  said  several  manon  or 
any  other  and  what  fine ;  and  whether  such  or  any  other  ml 
what  fines  were  paid  upon  the  death  or  alienation  of  anyot 
the  tenants.  (2) 


(«)  Reg.  Lib.  A.  1737.  fo.  728. 


BY  ORIGINAL  CAUSB  BBTWBBN 

SARAH  LUCAS,  an  Infant  Daughter   of 

JOHN    LUCAS,    by    his    First    Wife^  Haintiff  j  (1) 

ELIZABETH, 

and 
ISABELLA  LUCAS,  his  Second  Wife,  Ad-N 

ministratrix  of  her  Daughter,  ISABELLA,  >  Defiendanti. 

and  the  Executors  of  JOHN  LUCAS      J 


AND  BY  CROSS   CAUSB  BBTWBBN 

ISABELLA  LUCAS PhuBtiff; 

and 

SARAH  LUCAS,  an  Infant,  and  the  Exe-^  •.  .    • 
cutors  of  JOHN  LUCAS $  llefenitoti. 


July  nth  and  12/A,  1738. 

1  Atk.270.     Thb  plaintiff  in  the  original  cause  by  her  bill  called  far  m 
Mary  Imcos      accouut  of  her  father's  personal*  estate,  and  payment  of  to 

in  her  last  *  '  r   j 

illness  reqaested  of  her  husband  that  her  wearing  apparel,  gold  watch»  pecrl  iieekhoe»  ihA 
&c.  in  her  possession,  and  used  by  her  might  be  given  to  her  daughter,  and  pat  into  a  ten 
hand  for  her  daughter's  use,  which  the  husband  promised ;  and,  after  his  wife'a  deatk,  p^ 
the  said  things  to  liis  daughter,  and  made  an  inrentory,  and  locked  them  up  ia  a  i/ift 
chest,  and  gave  the  key  to  his  wife's  friend,  and  sent  the  thing!  therein  to  her  for  k^  M^ 
ter's  use,  though  the  husband  afterwards  took  some  of  the  things  into  his  poatenioa  igitai"^ 
is  not  sufficient  to  invalidate  the  gift,  which  was  perfect  by  the  former  act. 

(I)  This  case  with  some  additions  from  Lord  Ikurdwkk^i  Note-iiook|  i 
taken  from  Atkyns* 
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re  thereof^  and  for  the  delivery  to  her  of  certain  .articles 
en  to  her  by  her  father  in  his  lifetime. 
^Hzabeth  Jbucas  in  her  last  illness,  requested  of  John 
eas  her  husband,  that  her  wearing  apparel,  gold  watch^ 
rl  necklace,  rings,  ornaments,  and  several  pieces  of  plate, 
If,  and  other  things  in  her  possession,  and  used  by  her, 
;ht  be  given  to  the  plaintiff,  and  put  into  the  hands  of 
u  DwuteVy  a  Mend,  for  the  plaintiff's  use,  which  Jokn 
:as  promised,  and  after  her  death  he  gave  the  said  things 
he  plaintiff,  and  made  an  inventory  and  valuation  of  the 
;e,  to  the  amount  of  187/*  Ss.  6cl.,  and  locked  them  in  a 
ng  chest,  and  after  making  three  copies  of  the  inventory^ 
one  into  the  chest,  and  gave  the  key,  with  another  copy 
he  said  Mrs.  Dunstery  and  the  third  to  James  Lucas,  his 
Jier  :  to  the  intent  it  might  be  known  what  was  given, 
the  presence  of  several  persons  he  sent  the  chest,  with 
things  therein,  to  Mrs.  Dunster  for  the  plaintiff's  use, 
she  accepted  the  same  on  the  plaintiff's  behalf. 
^ohn  Lucas,  after  his  first  wife's  death,  by  articles  of  the 
1  of  June  1734,  between  him  of  the  first  part,  and  Holmes 
the  defendant  Isabella  of  the  second  part,  reciting  an 
nded  marriage  between  him  and  Isabella,  and  that 
Imes  had  agreed  to  pay  him  2,000/.,  and  that  he  had  a 
ghter,  (the  plaintiff),  by  a  former  wife  5  the  said  Lucas 
ies,  that  if  he  should  die  in  the  lifetime  of  Isabella,  and 
*e  should  be  any  chUd  between  them,  or  that  the  plaintiff 
lid  be  then  living,  that  then  Isabella  should  enjoy  one* 
d  of  his  personal  estate,  after  payment  of  his  debts  and 
sral  expences,  and  her  widow's  chamber^  according  to  the 
Lent  custom  of  London,  and  that  the  children  of  such 
Tiage,  together  with  the  plaintiff,  if  living,  should  enjoy 
-third  of  his  personal  estate  for  their  respective  use,  and 
t  the  provision  made  for  Isabella  was  in  full  of  her  dower 
.  thirds. 

Toku  Lucas  in  1736  died,  leaving  Isabella  his  wife>  and 
:  only  chUd  by  her,  Isabella  the  iufant,  and  also  his 
ghter  the  plaintiff,  and  by  his  will  of  the  lOlh  of  June 
16,  directed  that  the  surplus  of  his  estate  and  effects, 
or  his  marriage  contract  was  duly  provided  for,  and  all 
personal  estate,  should  be  divided  between  his  wife  and 
ighters,  the  plaintiff,  and  Isabella  the  infant. 
rhe  defendant  Isabella  the  widow,  insists  on  1,000/.  South 
k  Annuities,  which  the  testator  in  his  lifetime  transferred 
her,  and  as  she  says  intended  thereby  to  give  to  her 


Lucas 
Lucas. 


45S 


LuCAt 

Lucas* 


July  12,  1738. 
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and  by  word  of  mouth  declared  that  she  should  hold  and  enjof 
thetn  to  her  own  use,  and  before  the  transfer  promised  often 
to  transfer  them  to  her  own  use,  and  gave  instructions  to  an 
attorney  to  draw  a  deed  to  declare  them  to  her  own  use,^ 
accordingly  vested  it  in  trustees,  in  trust  that  they  shoidd 
transfer  the  same  to  defendant  for  her  own  use,  hot  that  the 
testator  (on  information  that  it  would  be  better)  transfened 
to  the  defendant,  and  assured  her  that  such  transfer  wouU 
effectually  secure  them  to  her,  and  which  he  did  as  a  fiiitkr 
provision,  and  to  make  it  equal  to  her  fortune. 

And  as  to  the  watch,  pearl  necklace,  and  otiier  tlmigi 
claimed  by  the  plaintiff,  insists  that  the  testator  volontari^, 
and  of  his  own  accord,  sent  for  the  chest,  and  disposed  anl 
altered  the  things  therein  as  he  thought  fit,  and  that  be 
m^ade  her  a  present  of  the  snuff-box,  and  a  pearl  necklace 
out  of  the  chest. 

It  appeared  in  evidence  that  the  father  had  obtdned'poi- 
session  of  these  articles  under  a  promise  to  Mrs.  DifJis/erti 
retain  them  for  the  use  of  the  plaintiff,  and  that  he  bid 
offered  to  give  a  bond  or  note  for  that  purpose. 

Mr.  Browne  for  the  plaintiff  in  the  original  cause,  Hf; 
Attorney  General  and  Mr.  Fuzalcerley  for  the  defendaofc 
the  widow,  cited  the  case  of  Mrs.  Hungerfordy  and  the  cm 
upon  Lady  Cowper's  will,  and  Christ's  Hospital  v.  BrUpf 
2  Vern.  683. 

Lord  Chancellor.— As  to  the  first  part  of  the  biD,  I  «■ 
of  opinion  that  the  delivery  by  John  Lucas  of  the  things  ii 
a  chest  to  Mrs.  Dunster  for  the  use  of  his  daughter,  wboM 
the  child  left  by  the  first  wife,  according,  as  he  saidjtotbl 
promise  made  to  his  wife  in  her  lifetime,  is  a  sufficient  de* 
livery,  to  vest  the  property  in  the  daughter,  and  though  k 
did  afterwards  take  some  of  the  things  into  his  posaesiioB 
again,  as  the  watch  and  necklace,  that  was  not  sufficient  to 
invalidate  the  gift,  which  was  made  perfect  by  the  formeracb 

As  to  the  transfer  hy  John  Lucas  of  1,000/.  South  SeaAi- 
nuities  to  his  wife  in  her  own  name,  I  am  of  opinion  this  isiH^ 


Gifts  between 

husband  and 

wife  will  be 

supported  in  this  Court  (2),  though  the  law  does  not  allow  the  property  to  pass.  (3) 


(2)  So  Slanning  v.  Style^  3  P.  Wms. 
334.  Bletsowe  v.  Sawyer^  1  Vern.  244. 
Herbert  v.  Herbert^  Free,  in  Ch.  44. 
Moore  v.  Freeman^  Bunb.  205. ;  and 
see  Bennet  v.  Davis^  2  P.  Wms.  316. 
And  it  is  perfectly  settled  that  a  hus- 
band may,  in  this  Court,  be  a  trwtee 
for  the  separate  use  of  his  wife,  per 


Lord  Eldon,  Rich  v.  Cockelly  9  V* 
374.  See  H^alier  v.  Hodge^  2  Swj«fc 
105. ;  end  the  cases  there  cited  bjl»* 
Swans  ton  in  note  (g). 

(3)  See  Moyse  v.  GyleSy  2  Ven. » 
Beard  v.  Beard,  3  Atk.  72,  I* 
sect.  168.  Co.  Litt  112  a. 


) 
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'ansfer  so  as  to  affect  the  marriage  articles^  by  making^      'feucAs 
*ation  in  the  gross  estate  of  the  testator^  the  whole  v* 

1  was  liable  by  the  marriage  articles  to  be  divided  I^ucASk 
h  proportions  which  he  could  not  voluntarily  alter, 
'efore  this  is  as  much  a  fraud  on  the  articles,  as  it 
i  on  the  custom  of  the  city  of  ZfOndon,  yet  it  is  good 
st  the  testator  himself,  and  to  be  answered  out  of 
nentary  share,  if  sufficient ;  and  in  this  Court,  gifts 
husband  and  wife  have  often  been  supported,  though 
does  not  allow  the  property  to  pass.  It  was  so  de- 
in  the  case  of  Mrs.  Hunger/ordj  and  in  Lady 
case,  before  Sir  Joseph  Jekyll,  where  gifts  from 
vper  in  his  lifetime  were  supported,  and  reckoned 
ourt  as  part  of  the  personal  estate  of  Lady  Cowper. 
Lord  Chancellor'^  Note-book  is  the  following  me- 
m. 

of  opinion  that  the  plaintiff  was  entitled  to  the 
id  other  things  delivered  by  the  testator,  her  father, 
hinster,  for  her  benefit  as  a  gift  in  his  lifetime,  and 
defendant,  the  widow,  was  not  entitled  to  the 
outh  Sea  Annuities,  transferred  to  her  by  the  testa- 
prejudice  of  the  marriage  articles,  but  that  she 
have  the  same,  or  a  satisfaction  for  them  out  of  the 
testamentary  third  of  the  estate,  and  decreed  an 
with  directions  accordingly,  and  a  distribution, 
ordship  declared  that  the  jewels  and  other  things 
the  testator  to  the  plaintiff,  and  delivered  in  a  chest 
DunsieTj  for  her  benefit,  are  not  to  be  considered 
irt  of  the  testator's  personal  estate,  and  that  what 
)pear  to  be  the  clear  personal  estate,  after  payment 
should  be  divided  into  three  parts ;  one-third  to  be 
by  the  defendant  Isabella  in  her  own  right,  by  virtue 
arriage  articles ;  another  third  to  be  the  testamen- 
of  testator ;  and  the  remaining  third  in  moieties, 
long  to  the  plaintiff,  and  the  other  to  Isabella,  the 
daughter  by  his  second  wife. 
s  Lordship  declared,  that  the  transfer  of  the  1,000/. 
a  Annuities,  by  the  testator  to  his  wife,  ought  not 
feet  in  prejudice  to  the  marriage  articles,  but  to  be 
nto  the  personal  estate  before  the  division  be  made^ 
such  transfer  ought  to  be  considered  as  a  good  gift 
be  testator,  John  Lucas  himself,  and  that  the  de- 
Isabella,  the  widow,  ought  to  receive  a  satisfaction 
,000/.  South  Sea  Annuities^  out  of  the  testator's 
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third  or  testamentary  part  of  bia  personal  estate,  lo  tv  u 
that  will  extend.  And  doth  therefore  order  that  the  totah 
tor's  third  part  be  ^>plied  in  the  first  place,  to  make  goodto 
the  defendant^  Isabella,  the  value  of  the  Soath  Sea  Airnn- 
ties,  and  the  dividends  thereof  from  the  death  of  the  terta- 
tor.  The  jewels,  &c.  his  Lordship  directed  to  be  ddimri 
to  the  defendant  James  Lucas^  for  the  benefit  of  the  pUa- 
tiff.  (4)  


(4)  Reg.  Lib.  B.  1737.  <b.  421.  and  see  Graham  t.  Landonderrgi 
302.    See  Probert  ▼.  Clifford^  post. 


ELEANOR  DAVENPORT,  Widow,  one  of  ^ 
the  Daughters  of  MARGARETTA  FAR- 
MER, Widow,  deceased,  JOHN  DA- 
VENPORT, her  Son,  and  JAMES  MIT- 
CHELL, PETER  LODGE,  and  RI- 
CHARD CHESNEY,  Executors  of  the 
said  MARGARETTA  FARMER    .    .  ^ 

and 

JOHN  OLDIS,  JOHN  BLAKE,  RICHO 
ARD  OWEN,  and  MARGARET  LEE  \ 


)  Flaintiifr;  (I) 


Defendsnlii 


July  nthy  1738. 


John  Owbn,  Esquire,  being  seised  in  fee  of  a  messoage 


1  Atk.  579. 
^.  deriies 

UndBtohis       lands  in   Shropshire,  mortgaged  the  premises  to 

wife  for  life, 

aod  after  her  decease  to  his  sob  and  daughter,  Mkm  and  Miargaret,  to  be  eqoaflr  Mid\ 
tween  them,  and  the  several  and  reapeciive  issues  of  their  bodies,  mid  far  wamt  efmdt^mh ' 
his  wife  in  fee.  This  will  not  create  a  cross^remaindeTy  which  can  only  be  n^bed  fay  si  f"^ 
cation  absolutely  necenary,  which  is  not  the  case  here,  for  die  words  lercial  and 
effectually  disjoin  the  title.  (2) 


(1)  The  stateDunt  of  this  case,  and 
Lord  Hardwick^s  jadgment  are  taken 
from  Atkynsy  the  arguments  of  counsel 
from  Lord  Hardwicke^s  Note-book. 
The  statement  of  the  wHl  by  Mr.  At- 
kyns  exactly  corresponds  with  the  will 
as  it  is  stated  m  Lord  Hardmcke^s 
Note-hook. 

(2)  Lord  Hardwicke  founded  his 
decision  in  this  ease  upon  Comber  ▼. 
Hill,  2  Str.  96^  S.  C.  Cases  temp. 
Hardwicke,  22.  and  Williams  v. 
Browne,  ib.  996. ;  two  previous  cases 


which  had  been  decided  bj  IheMl^ 
of  the  King's  Bench  when  Lord 
tsicke  was  Chief  Justice,  which  htdtt^ 
pressly  decided  the  point.    But  it 
now  considered  that  the  word  ^ 
tlve''  does  not  disjoin  the  tidk 
Ph^ard  ▼.    Mastoid,   Cem^  1^ 
Wnght  y.  Holford,  ib.  31.  AAertm^^ 
Pycy  4  T.  R.  710.     Watson  T.  ft 
2  East.  Rep.  49.  and  Mr. 
note  to  Cook  v.  Gerrard,  I  SaaaLM 
and  see  Greem  v.  SHephenSy  17  Vck  A 
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9%oma»  Unt  120/.^  and  being  also  seised  in  lee  of  a  mei^SQag*  DATsiiKniit 
la  the  posaesdon  of  Margartt  Humpknysy  did  l^  wflfl  de^  ^ 

Wiethe  two  messuages,  with  the  lands  belongmg,  to  hit      Olbi&i 
^-       irife,  Margaret  Owen,  for  her  life,  and  after  her  decease, 
V      ta  Us  son  and  daughter,  John  and  Margaret  Owen,  to  be 
^      eqisaHy  divided  between  them,  and  the  several  and  respec* 
^c    Mve  heirs  of  their  bodies,  and  for  want  of  such  issue,  to 


J 


Margaret  Owen,  his  wife,  in  fee,  and  made  her  sole  execu- 
trix :  she  proved  the  will,  entered  on  the  said  messuages, 
.  ^    and  received  the  rents  till  her  death  in  December  1726,  hav- 
^   fag  survived  her  son,  John  Oicen,  who  died  an  io&nt  un« 
'     niamed. 

i         The  widow  of  the  testator,  after  his  death,  married  with 

«Mfi  FarfMTj  the  plaintiff's  (Eleanor^s)  father,  and  having 

^   mnrived  him,  made  her  wUl,  reciting  her  first  husband'^ 

f .   'Wffl,  and  devised  one  moiety  of  the  said  two  messuages  to 

iT  '^^^hetty  Lodge,  and  Chesney,  in  trust  for  the  separate  use  of 

*& ^  IHbe  plaintiff,  EUanor,  her  daughter,  during  her  life,  and 

^.:  aiAer  her  decease,  to  John  Davenport,  the  son  of  Eleanor  for 

I.   Mi(,  and  after  his  decease,  to  the  defendant,  Richard  Owen, 

fee. 

The  defendant  Margaret,  the  daughter  of  the  testator, 

ohn  Owen,  married  one  Ltee  (who  is  since  dead),  and  the 

^Aifendant  OUas,  having  paid  off  Thomas^^  mortgage,  took  an 

^mignment  thereof;    and  being  willing  to  purchase  the 

^^krqfshire  estate  of  Lee,  and  the  defendant  Margaret,  his 

they  by  indentures  of  lease  and  release  in  1733,  b&- 

them  and  OUtis,  in  consideration  of  the  sum  therein 

tioned^  granted  to  him  the  said  premtses,  and  suflBsred  a 

y  and  he  insists  that  he  haa  a  right  to  enjoy  the 

as  standing  in  the  place  of  Margaret  Lee,  on  wiom^ 

the  death  o/^  John  Owen,  her  brother,  the  estate  dc" 

bif  surotoorshipj  and  that  she  became  entitled  thereto 

atotms^ntmainder'undor  the  testator^s  vsili. 

7ke  qvestton  was,  whether  upon  the  death  of  John  Owen, 

son,  hia^  moiety  of  the  premises  came  to  his  sister  by 

^^^^K^^^^''^^'^  under  the  testator^s  will,  on  whether  the  ttr 

in  fee  to  the  testator's  widow  immediately  took  ef- 

as  to  that  moiety. 

'Thc^  plaiatiS  cliumed  the  benefit  of  their  several  devises 

the  will  of  Margaretta  Farmer,  and  brought  their 

In  order  that  the  plaintiff  Eleanor  may,  on  paying  her 

of  the  mortgage,  have  a  conveyance  of  the  moiety  of 

pvemises^i  and  that  she  may  be  let  into  the  receipt  of  ooe 
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Oldis. 


Datenpobt  moiety  of  the  rent,  and  that  a  partition  may  be  made  of  the 
Baid  premises,  and  that  she  may  be  quieted  in  the  posKMoo 
of  a  moiety  thereof  in  severalty  for  the  plaintiff's  benefit 

Mr.  Attomey-General  and  Mr.  Browne^  iot  the  phdntifi, 
contended  that  there  was  no  express  limitation  byvayd 
cross  remainder^  and  that  the  law  did  not  allow  of  cross  le- 
mainders  by  implication  in  deeds,  that  the  words  '^ several  mi 
respective  heirs  of  their  bodies''  shewed  that  the  testator  £d 
not  intend,  that  the  heirs  of  either  one  of  them  should  tab 
the  whole,  and  that  the  limitation  to  the  wife  for  want  of 
such  issue,  must  mean  as  each  of  them  might  die  witM 
issue,  reddendo  singula  singuliSj  and  cited  the  cases  of  G3- 
bert  V.  Witty y  Cro.  Jac.  655.,  and  Comber  v.  2R//,  2Sbi. 
969.,  Williams  v.  Browne,  2  Stra.  996.,  WindhanCs  cm^ 
5  Co.  7. J  Huntley* s  case.  Dyer.  326.,  and  1  And.  21. 

Mr.  Chute,  for  the  defendants,  cited  Holmes  v.  Mofwli 
4  Leon.  14.  pi.  51.  2  Jo.  172.,  and  Raym.  45.,  and  atnead 
that  it  could  not  be  supposed,  that  the  testator  intended  li^ 
give  the  inheritance  to  his  wife  till  after  the  fsdlure  of  all  li 
own  issue,  and  that  in  Comber  v.  Hill,  the  great  distinctki 
relied  upon  was,  that  the  devisees  in  tail,  and  the  remaiiid»|. 
man,  were  all  grand  children,  and  that  in  fFiliiams  v.  Brman 
the  cross  remainders  were  between  three. 

Lord  Chancellor. — I  am  of  opinion  that  the  will  in 
case  is  not  so  penned  as  to  create  a  cross  remainder,  wl 
as  it  is  never  favoured  by  the  law,  can  only  be  raised  bytt 
implication  absolutely  necessary,  and  that  is  not  the 
case,  for  here  the  words  "  several  and  respective," 
disjoin  the  title;  his  Lordship  for  this  purpose,  cited 
case  of  Comber  v.  Hill,  in  the  King's  Bench,  H.  T.  7Geo. 
1733.  (2)  (3) 


auly  17,  1738. 


(2)  John  Holdenj  being  seized  of 
Beveral  lands  in  fee,  devised  to  his  son 
Richard^  for  his  life,  with  remainder  to 
his  issue  in  tail  male,  and  after  hU  death 
without  issue,  he  devised  the  premises 
among  his  three  grandchildren  in  this 
manner,  to  his  grandson  Richard  and 
Elizabeth  his  grand-danghter,  as  te- 
nants in  common,  and  to  the  heirs  of 
their  respective  bodies,  and  for  default 
of  such  issue,  the  remainder  to  his 
grand-daughter  jtnne  Holden,  in  fee ; 
jinne  married^  and  afterwards  Eliza^ 
heth  died  without  issue  of  her  body : 
the  question  was,  whether  Richard 
Holden  and  Elizabeth  took  an  estate 


in  common,  with  cross  remtindeff 
the  heirs  of  their  bodies,  for  thei 
estate  could  not  vest  in  jinnej\nlt\ 
failure  of  issue  of  both  their  bodiflif'] 
whether  this  was  an  estate  in  ooai 
with  remainders  to  the  hein  of 
bodies  generally,  for  In  that  cttf^' 
moiety  of  the  estate  would  vest  is 
who  had  the  remainder  in  fee,  ii 
diately  upon  the  death  of  either  of  thtflj 
without  issue.    The  Court  wen  of  w 
nion,  that  no  cross  remainder!  ^"^hf 
created  by  this  devise,  but  that  b/thvV 
death  of  Elizabeth  her  moiety  wii^.f 
over  to  Anne* 

(3)  2  Stra.  06«.   S.&  FPfHiOT* 
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The  only  instance  wherein  this  case  differs  is^  that  in  tlie    Datenport 
Jc  of  Comber  v.  Hillj  all  the  devisees  were  grand-children^  *'• 

equal  degree  to  the  testator,  and  in  this  case  the  devise        Oldis. 
?r  was  to  the  wife,  who  could  not  claim  as  heir  at  law,  but  ^f^-j^  2Str.9G9. 
the  presumption  of  kindness  was  as  strong  in  favour  of  a 

e,  and  then  this  does  not  differ  from  the  reason  of  that 
e. 

n  the  case  of  Holmes  v.  Meynell,  T.  Raym.  4S5.,  a  great 

iss  was  laid  upon  the  word  ''they  ;'Mn  case  they  happened 

lie,  then  he  devised  all  the  premises  :  nor  can  there  be 

case  cited,  where  cross  remainders  have  been  adjudged 

arise  merely  upon  these  words,  "in  default  of  such  issue,'* 

therefore   his  Lordship  declared,   that  the  plaintiffs^ 

anor  Davenport^  John  Davenport,  and  the  defendant 

hcnrd  Oweny  are  entitled  to  the  equity  of  redemption  of 

loiety  of  the  premises,  on  payment  of  a  moiety  of  the 

icipal  and  interest  on  the  said  mortgage,  and  that  in  case 

er   of  the  plaintiffs,  or  the  defendant  Richard  Owen, 

uld  redeem  the  said  premises,  then  he  decreed  that  a  com- 

sion  should  issue,  to  divide  the  premises  into  moieties, 

moiety  to  go  to  the  plaintiffs  Eleanor  and  John  Daven- 

f,  and  the  defendant  Owen,  according  to  their  interest 
rein,  and  the  other  moiety  to  the  defendant  Oldis,  and, 
T  such  partition  made,  he  directed  proper  conveyances  to 
executed  by  the  several  parties.  (4) 

x)rd  Hardwicke  has  added  the  following  memorandum  to 
note  of  this  case. 

hi  considering  the  case  of  Comber  v.  Hill,  and  Williams 
Broume,  I  was  of  opinion,  that  there  were  no  cross  re- 
Inders,  and  decreed  a  moiety  to  the  plaintifib  Eleanor 
1  John. 


none,  2  Stra.  996*  It  seems  to  have 
a  considered  according  to  some  dicta 
he  old  cases,  that  cross  remaiadera 
Id  only  arise  by  implication  between 
•  See  Gilbert  v.  Witty,  Cro.  Jac. 
.  Cole  V.  Levingston,  1  Vent.  ^U, 
;  that  doctrine  is  exploded;  though  to 
e  cross  remainders  between  more 
1  two,it  should  seem,  requires  stronger 
lication  than  to  raise  them  between 
,  Pery  v.  Wii7e,Cowp.777.  Phipard 
^muifieldy  Cowp.  797.    Atherton  v. 


Pye,  4  Dum.  &  East.  710.  Harg.  & 
Butler's  Co.  Litt.  b.  n.  1.,  and  the  cases 
there  cited.  Though  cross  remainders 
can  never  be  created  by  implicatioa 
in  a  deed,  (see  Cole  v.  Levingston, 
1  Vent.  224i,)  yet  they  may  arise  by 
implication  in  the  construction  of  exe- 
cutory trusts  or  marriage  articles, 
Marryat  v.  Townly,  1  Ves.  105. 
Twisden  v.  Lock,  Amb.  663. 
(4)  Reg.  Lib.  A.  1737.  fol.  783. 
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LOMAX  V.  HOLMDEN  and  Others.  (1) 


Appeal  from  the  Rolls.. 


July  18/A,  1738. 


[E  object  of  the  bill  in  this  cause  was  to  compel  a  specific  A.  court  of 
rformance  of  an  agreement  entered  into  by  the  defendants^  compel  a  pur- 
nriott  and  Buck,  for  the  purchase  of  a  certain  estate  chaser  spccifi- 

'  *  cally  to  per- 

led  Bovington  Bury.  form  Ms  con- 

tract for  the 
shase  of  an  estate,  where  the  goodness  of  the  title  depends  upon  difficult  and  doubtful 
its  of  law.(2) 

Jpon  a  reference  to  see  whether  a  good  title  could  be 
de,  the  Master  made  a  special  report,  stating  that  the 
tator  by  his  will  of  the  26th  December,  1685,  after  the 
nnent  of  his  debts  and  legacies,  devised  all  the  residue  of 

lands,  comprising  the  premises  in  question,  to  his  two 
IS,  Joshua  and  Thomas^  and  their  heirs,  equally  to  be 
ided  between  them,  to  hold  to  his  two  sons  respectively 

their  lives,  without  impeachment  of  waste,  and  then 
their  first  and  other  sons  in  tail ;  and  if  both  his  said  sons 
mid  die  without  issue  male,  or  such  issue  male  should  die 
ore  he  or  they  attained  the  age  of  twenty-one  years,  or 
I  issue  male  of  their  body  or  bodies,  then  he  devised  the 
i  hereditaments  to  his  daughter  Elizabeth^  and  to  his  , 

ndchild  Henry  Appletoriy  and  to  their  heirs,  equally  to 
divided  between  them.  Thomas  LomaXj  one  of  the  sons 
Jie  testator,  for  the  purpose  of  discontinuing  all  estates 
1,  before  issue  bom,  made  a  feoffment  to  Francis  King  of 

premises  in  question,  to  the  use  of  himself  and  his  heirs, 
1  then  contracted  with  the  defendant  Marriott  for  the  sale 


]1)  The  statement  of  this  case,  and 
arguments  of  counsel  are  taken  from 
rd  Ilardzcicke^s  Note-book,  the 
gment  from  a  manuscript  report. 
|2)  And  it  seems  now  that  though  in 
judgment  of  the  Court,  the  better 
Dion  is,  that  a  title  can  be  made,  yet 
there  is  fa  considerable]  a  rational 
ibt,  the  Court  has  not  attached  so 
ch  credit  to  its  own  opinion  as  to 


compel  a  purchaser  to  take  the  title,  but 
leaves  the  parties  to  law,  per  Lord  El' 
don,  Stapi/lton  y.  Scott,  16  Ves.  274; 
and  see  Shapland  v.  Smithy  1  Bro.  C.  C. 
75.  Denne  v.  Cooper,  1  Ves.  jun.  565. 
Sheffield  v.  Lord  Mulgrave,  2  Ves  jun. 
529.  Rose  v.  Calland,  b  Ves.  188. 
Lowes  V.  Lush,  14  Ves.  547,  and  see 
Biscoe  V.  Perkins,  1  Ves.  &  Bea.  485. 
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of  the  estate  and  died,  having  devised  the  purchase  money, 
or  if  the  purchase  could  not  be  completed^  the  estate  to  lus 
nephew  the  plaintiff. 

Upon  this  statement  of  the  case^  the  Master  of  the  RoUs 
was  of  opinion  that  the  title  was  good  ;  that  there  were  no 
cross  remainders  by  implication ;  that  the  remainders  o?» 
were  not  vested  but  contingent  remainders^  and  consequently 
destroyed  by  the  feoffment,  and  accordingly  that  there  was 
a  good  estate  in  fee  in  Thomas  Lomax,  and  decreed  a  spc- 
cific  performance  of  the  agreement. 

From  this  decree  the  defendants  appealed  to  Hoe  Lord 
Chancellor, 

Mr.  Broume,  Mr.  Weldon,  and  Mr.  Clarke  for  the  t 
fendants. 

The  first  question  is,  whether  there  are  not  cross  remain- 
ders between  the  sons ;  if  there  are,  it  is  clear  that  a  good 
title  cannot  be  made.  Another  question  will  be,  whether  tk 
title  is  so  clearly  good  that  the  Court  will  compel  a  pur- 
chaser to  take  it. 

As  to  the  first,  the  question  arises  between  tenants  is 
tail,  therefore  there  may  be  cross  remainders  by  implicatioi; 
the  testator  intended  to  prefer  all  his  male  to  any  of  liii 
female  issue;  the  devise  over  to  the  daughters  is  onlfii 
case  both  his  sons  should  die  without  issue,  which  impliei^ 
that  if  either  of  his  sons  left  an  issue  male,  he  should  bic 
the  estate.  The  case  of  Holmes  v.  Meynell,  Raym.  452,  iri 
not  so  strong  as  this. 

Secondly,  This  is  not  such  a  title  as  a  purchaser  can  kj 
compelled  to  take.    An  infant,  the  child  of  the 
daughter,  claims  this  estate,  and  he  cannot  be  bound  tiD 
comes  of  age.     It  is  suflSicient  if  the  case  is  far  from 
clear. 

Mr.  Attorney' General^  Mr.  Fazakerley,  and  Mr. 
for  the  plaintiff. 

The  testator  has  expressly  given  estates  for  life  to  1>| 
sons,  and  estates- tail  to  his  grandsons.  The  words,  '^if  iMAj 
sons  die  without  issue  male,'*  cannot  be  construed  to  be 
of  limitation,  but  descriptive  of  the  sons  before  menl 
and  cannot  be  construed  so  as  to  enlarge  the  estate  of  dfj 
father. 

That  this  is  the  true  construction  appears  from  the 
following : — *'  If  such  issue- male  should  die  before  theybi*^ 
attained  twenty-one,  or  had  issue-male  of  their  bodies."  k 
Holmes  v.  Meynelly  there  was  the  word  *'  issue."  In  Cb"*' 
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Hill,  2  Stra.  969.  the  Court  shewed  an  inclination  not  to       Lomax 

7our  cross  remainders.  v. 

It  is  said  that  if  the  question  be  only  doubtful,  the  pur-     ^^^^^^^* 

aser  ought  not  to  be  compelled  to  accept  the  title  :   but 

the  Court  determines  now  that  the  purchaser  need  not 

nplete  his  purchase,  it  will  in  effect  determine  that  the 

ate  shall  never  be  sold. 

Lord  Chancellor. — ^The  single  question  is,  whether  in   July  18,  \;38. 

3  case  I  ought  to  compel  the  purchaser  to  proceed  in  his 

rchase,  and  accept  a  title  depending  upon  many  doubtful 

^tions  of  law. 

fhese  questions  depend  upon  the  construction  of  the  will, 

I  the  operation  of  the  feoffment.    The  first  question  is, 

ether  there  is  an  estate-tail  by  implication  in  the  sons. 

t  has  been  held  that  an  implication  should  not  enlarge  an 

>ress  estate,  but  in  that  case  there  was  no  other  but  an 

ite  for  life.     Here  the  devise  begins  with  words  of  in- 

itance,  "  them  and  their  heirs.*'   But  if  there  be  an  estate 

in  the  sons,  the  next  question  will  be,  whether  there  are 
88  remainders  to  them  by  implication  ;  for  if  there  are,  the 
ffment  will  be  no  bar,  the  remainders  being  vested.  There 

some  strong  cases  of  such  remainders  between  children, 
nded  upon  the  supposed  intent,  and  the  word  both  is  very 
terial.  But  whether  there  be  cross  remainders  or  not,  the 
rt  question  will  be,  whether  the  remainders  to  the  daugh- 
9  are  vested  or  contingent ;  for  if  vested,  these  are  not 
red  by  the  feoffment.  If  the  words  had  been,  "if  my 
18  shall  die  without  issue,'*  the  remainder  over  would  be 
ted,  but  the  words  "  before  twenty-one,  and  without 
ae,"  create  the  doubt :  a  Court  of  Law  would  be  strongly 
lined  against  construing  these  remainders  to  be  contin- 
it  after  an  estate  tail  before  given,  for  such  a  construc- 
Q  would  put  all  the  remainders  in  the  power  of  the  tenant 

life. 

:t  is  not  necessary  for  me  to  determine  these  points,  I  am 
lined  to  think  with  his  Honor  upon  the  whole,  that  there 

no  cross  remainders,  but  contrary  to  his  opinion  as  to 
t  last  remainders  being  contingent,  and  consequently  on 
t  operation  of  the  feoffment,  but  I  give  no  opinion,  be- 
ise  I  think  that  in  such  a  case  as  this,  the  Court  ought 
t  to  compel  a  purchaser  to  accept  a  title  depending  upon 
!b  reasonable  doubts. 

If  these  had  been  only  doubts  which  the  Court  could  have 
ared,  or  if  the  doubts  had  depended  upon  facts  which 

2h  2 
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might  have  been  ascertained,  or  if  there  had  been  long  tenns 
which  might  have  protected  the  purchaser,  I  should  notbiTe 
thought  it  sufficient  to  have  let  him  oS,  but  as  it  is  discre* 
tionary  in  the  Court  to  decree  specific  performaaces,  I  think 
that  this  is  a  case  in  which  it  ought  not  to  be  done.  The 
consequence  is  not  that  the  estate  will  never  be  sold)  but 
that  it  will  not  be  sold  for  so  much. 

To  the  note  of  this  case,  Lord  Hardwicie  baa  added  the 
following  memorandum : — 

As  to  the  point  of  cross  remainders,  I  was  indinedtobe 
of  the  same  opinion  with  the  Master  of  the  Rolk,  that  tlwn 
were  none ;  but  as  to  the  question  whether  the  feoffment  hi 
barred  the  remainders  to  Mlizabeth,  the  teatators  daughtcf^ 
and  his  grandson  Henry  jippleton,  I  inclined  to  tbink  tU 
the  remainder  was  vested,  and  consequently  not  barred  by  the 
feoffment,  but  I  did  not  give  any  absolute  conclusive  opiain 
upon  those  points  of  law,  but  thought  them  so  doubtful,  thi 
it  being  discretionary  in  the  court  whether  to  execute  eti- 
tracts  specifically  ^  it  was  unreasonable  to  compel  the  piD<* 
chaser  to  proceed  and  pay  hb  purchase  money,  whca  thi 
title  was  liable  to  so  much  doubt  on  difficult  and  intiiBil 
points  of  law,  which  might  admit  of  great  variety  otcfok^ 
The  parties  acquiesced  in  this  opinion,  and  by  conmlif 
jBi<cA,  the  purchaser,  a,nd  Alarriottf  his  trustee,  andolii 
plaintiffs  in  the  cross  cause ;  the  cross  bill,  as  agaioitih' 
and  Marriotty  was  dismissed  without  costs. 

The  decree  is,  his  Lordship  doth  declare,  that  he  ii  it 
opinion,  that  it  is  not  reasonable  on  the  drcumstanoes  rftlM 
cause,  to  compel  the  purchaser  to  complete  his 
and  by  the  consent  of  the  defendant  Buck,  the 
and  the  defendant  Marriott^  his  trustee,  and  also  by 
of  the  clerk  in  Court  of  Holmden  and  Buck,  the  jdaintifii 
the  cross  cause,  his  Lordship  doth  order  that  the  cro«  Uf^ 
as  to  defendants  Buck  and  Marriott,  be  dismissed  vitho^ 
costs,  without  prejudice  to  any  proceedings  to  be  had  kf 
any  of  the  parties  to  these  suits,  either  in  these  causes  ort^j 
way  of  new  bill  for  an  execution  of  the  trusts  in  the  villrfi 
the  said  Caleb  Lomax,  and  it  is  ordered  that  Buck  take  biA 
the  sum  of  20/.  deposited  by  him  with  the  Rqpster.  Rcf* 
JLib.  B.  1737.  fol.  489. 
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Ex  parte  LE  COMPTE.  (1) 


August  ^si^  1738. 

rear  1720,  the  petitioner  gave  300/.  for  an  annuity  of 
annumy  for  her  life,  payable  out  of  the  estate  of  the 
who  is  now  a  bankrupt,  which  he  not  being  able  to 
by  reason  of  the  commission,  she  petitioned  to  be 
d  a  creditor  for  the  whole  300/. 
I  Chancellor  ordered,  that  it  be  referred  to  the 
sioners  to  settle  the  value  of  her  life,  and  that  she  be 
d  a  creditor  for  such  valuation,  and  the  arrears  of  her 
,  it  being  unreasonable  she  should  have  the  whole 
ben  she  had  enjoyed  the  annuity  eighteen  years.  (2) 

Teditor  for  such  valuation,  and  the  arrears  of  her  annuity,  and  not  for 


1  Atk.  25  L 

C.  in  1720,gare 
300/.  for  an  an- 
nuity of  30/. 
per  ann,  for  her 
life,  payable 
out  of  a  per- 
sons estate, 
who  becomes  a 
bankrupt  in 
1738.    Com- 
missioners di- 
rected to  settle 
the  value  of 
her  life,  and 
C  to  be  ad- 
the  whole  300/. 


!*his  case  is  taken  from  Atkyns. 
lot  appear  in  Lord  Ilardwicke^s 
>ok. 

iX  parte  Belton^  lAtk.  252. 
J  Artisj  2Ves.  490.  Perkins 
iland^  2  Black.  1106.  JVifllie 
esy  Doug.  501.  See  Fletcher 
irst^  7  V in.  71.  pi.  4.  Cotterel 
e,  Doug.  93.  Ex  parte  James^ 
708.  Ex  parte  Whitehead^ 
.  Rep.  127.  But  by  6  Geo.  4. 
54.,  it  is  enacted,  that  any  an- 
?ditor  of  any  bankrupt  by  what- 
irance  the  same  be  secured^  and 


whether  there  were  or  not  any  arrears 
of  such  annuity  due  at  the  bankruptcy, 
shall  be  entitled  to  prove  for  the  value 
of  such  annuity,  which  value  the  com- 
missioners shall  ascertain,  regard  being 
had  to  the  original  price  given  for  the 
said  annuity,  deducting  therefrom  such 
diminution  in  the  value  thereof  as  shall 
have  been  caused  by  the  lapse  of  time 
since  the  grant  thereof  to  the  date  of 
the  commission,  and  see  the  56th  sect, 
of  the  same  act,  as  to  the  proof  of  con- 
tingent debts. 
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PURSE  V.  SNABLIN. 

ROBERT  PURSE Plaiiitiff;(l) 

and 
ROBERT  SNABLIN  and  ANN  SNABLIN, 

now  the  Wife  of  CHARLES  TOWNSEND,J 

Infants •••••• 

ROBERT  SNABLIN,  an  Infant      .     .     . 

and 

ROBERT  PURSE,  RICHARD  WARD  and 
ANNA  MARIA  his  Wife,  FAIRBEARDi 
SWYNBURNE,  and  SUSANNAH  hisj 
Wife,  and  ANN  SNABLIN,  the  Infant 


Defendants. 


Plaintiff; 


Defendants 


Appeal  from  the  Rolls, 

June  17M,  and  12M  October,  1738. 
1  Atk.  414.     Robert  Rowland,  on  the  23rd  of  February,  1734,  madcli 
Robert  Rcw'     ^m  i^  fjjQ  words  following ; — 

iand,  by  his  °  ^  __^ 

willy  after  stating  that  he  intends  to  dispose  of  his  estate,  gives  his  real  estate  and  tiro  lefcni 
legacies  to  hb  nephew,  Robert  Snablin,  and  then  gives  to  his  niece  ^nna  Maria  Mij> 
3,000/.,  also  to  his  niece  Ahh  Snablin,  5,000/.  in  the  Old  Annuity  Stock  of  the  S«B 
Sea  Company ;  Item,  3,000/.  in  the  Neiv  Annuity  Stock  of  the  South  Sea  ConM 
Item,  To  his  cousin  Robert  Purse,  5,000/.  in  the  Old  Annuity  Stock  of  the  South  Sea  00*' 
pany ;  and  after  other  bequests,  gives  the  residue  of  his  real  and  personal  estate  lo  ■ 
nephew  Robert  SnabUn,  and  appoints  Robert  Purse,  his  executor ;  at  the  times  of  makiif  ^ 
will  and  of  his  death,  the  testator  was  possessed  of  only  one  sum  of  5,000/.  in  the  Old  A^^ 
Stock  of  the  South  Sea  Company;  held  that  the  two  legacies  of  5,000/.  in  the  Old  Sooth Sfli 
Annuity  Stock  arc  not  specific  legacies  in  the  strict  sense  of  the  term,  but  are  separrtetf' 
distinct  legacies,  to  be  made  good  out  of  the  personal  assets  of  the  testator.  (2) 


(1)  The  statement  of  this  case,  and 
the  arguments  of  counsel,  are  taken  from 
the  papers  in  the  cause,  and  Lord 
Ilardxoicke's  Note- book;  the  judg- 
ment of  the  Master  of  the  Rolls  from  a 
manuscript  report,  and  that  of  Lord 
Ilardxcicke  from  a  manuscript  in  his 
lordship^s  handwriting. 

(2)  The  Court  leans  against  con- 
sidering legacies  specific  because  of  the 
consequences,  per  Lord  Hardwicke^ 
Ellis  y,  IValker,  Amb.  310.  Chazoorth. 
V.  Beechy  4  Ves.  565.,  sometimes  press- 
ing hard  upon  the  specific  legatee,  who 
finds  nothing  to  answer  the  description, 
sometimes  upon  other  legatees  in  case 
of  a  deficiency  ;  unless  the  intention  to 
make  them  specific  be  clearly  expressed; 
as  where  the  sum  of  6,000/  South  Sea 
Stock  was  given  to  trustees  to  sell  and 


apply  the  money  arising  therefrott  B 
the  purchase  of  lands  to  be  settled  ae* 
cording  to  the  directions  of  the  vlf 
Ashton  V.  Ashton^  Cases  Temp.Tifc 
1 52.     S.  C.  3  P.  Wms.  384.,  [Sir  /f* 
Grant  is  reported  to  have  said  thati>^ 
ton  V.  Ashton  had  been  over-rokd  bj 
modern   decisions,   IVilson  v.  BrtiVi' 
smithy  9  Ves.  180.,  but  it  seems  there  is 
no  decision  which  has  over-ruled  th< 
case,   and   it   has   been   supported  by 
Lord  Ilardzsicke  in  the  present  aKi 
who  said  it  would   be  highl j  absord to 
suppose  that  the  testator  intended  to 
direct  his  executor  to  lay  out  his  moQ^ 
in  buying  stock  in  order  to  sell  ^^ 
and  turn  it  again  into  money  imowdi* 
ately;    and  it  has  been   supported  iB 
Simmons  y.Vallance,  4  Bro.  C.  C.  545.] 
Or  where  there  is  a  devise  of  lands  to 


CASES  IN  CHANCERY. 


471 


er/jBou;/o«dbeing  weak  in  body,  but  of  sound  mind, 
make  my  will,  and  dispose  of  my  estate  in  manner 

»  viz.  first  I  give  and  devise  to  my  nephew,  Robert 

uid  his  heirs,  all  my  freehold  and  copyhold  estates, 
the  Isle  of  Ely  ^  Friday -street,  London,  and  in  or 
Foot  Lane,  in  Surry,  or  any  where  else.     And  I 

ly  said  nephew  Robert,  2,500/.  in  the  Bank  Stock, 

/.  in  the  East  India  Stock. 

'.  give  to  my  niece  Anna  Maria  Snablin,  ijOQOL 
give  to  my  niece  Ann  Snabling,  5,000/.  in  the 

ity  Stock  of  the  South  Sea  Company. 

•I  give  to  my  niece  Susannah  Swynburne  3,000/. 

V  Annuity  Stock  of  the  South  Sea  Company. 

-I  give  to  my  cousin  Robert  Purse,  5,000/.  in  the 

ty  Stock  of  the  South  Sea  Company. 

•I  give  to  my  servants,  Joseph  Ambrose  and  Sarah 

V)L  a-piece,  and  I  give  to  Mr.  TFenham  and  his 

'ly  51.  a-piece ;  the  rest  and  residue  of  my  estate 

and  personal,  I  give,  devise,  and  bequeath  to  my 


Purse 

V. 

Snabun. 


sell  for  a  given  sum,  and  to 
sum  arising  from  the  sale, 
lifferent  legatees,  Page  v. 
?//,  18  Ves.  463;  or  where 
equest  of  ^fiOOL  the  balance 
testator  from  his  partner,  if 

*  did  not  draw  it  out  of  trade 
lied,  Ellis  v.  Walker,  Arab, 
see  Cooper  v.  Martin,  ante, 
r  where  there  is  a  bequest  of 

security.  Lord  Cos  tie  ton  v. 
1  Eq.  Ca.  Ab.  298.  pi.  2. 
r  V.  Falconer,  2  Ves.  623. 
v.  Macgnire,  2  Bro.  C.  C. 
zcorth  V.  Beech,  4  Ves.  555. 
hnson,  ib.  568.;  but  the  gift 
le  on  a  given  security,  or  in 
r  fund,  is  a  general  legacy 
Qonstrutive  legacy,  as  merely 
t  the  fund  out  of  which  it  is 
Savile  v.  Blacket,  1  P.Wms. 
trney-General  v.  Par  kin  y 
,   which  though  considered 

•  distinction  by  Lord  ThuT' 
burner  v.  M acquire,  2  Bro. 
has  been  sanctioned  by  sub- 
cisions,  Roberts  v.  Pocock, 

Kirby  v.  Potter,  ib.  748. 

Brownsmith,   9  Ves.   180., 

llaume  v.  Adderley,  15  V.es. 


384.  Smith  v.  Fitzgerald,  3  Ves.  & 
Bea.  2.  Mann  v.  Copland,  2Madd. 
Rep.  223.  Fowler  v.  fVilloughbyy 
2  Sim.  &  Stu.  Rep.  355.  A  legacy  of 
2,000/.  4  per  cent.  Bank  Annuities  is 
not  specific,  Wilson  v.  Brownsmith, 
9  Ves.  180.  Webster  v.  Hale,  8  Ves. 
410.  But  a  legacy  of"  my  stock"  "  in 
my  stock,"  or  "  part  of  my  stock,"  or 
of  "  stock  standing  in  my  name,"  is  a 
specific  legacy,  Ashbumery,  Macquire, 
2  Bro.  C.  C.  108.  Kirby  v.  Potter,  D. 
Lord  Alvanley,  4  Ves.  748.  Barton 
V,  Cooke,  5  Ves.  461.  Evans  v.  Tripp, 
6  Madd.  91.;  though  a  legacy  of 
1,000/.  out  of  my  Reduced  Bank  An- 
nuities 3  per  cent,  within  one  month 
after  my  decease,  Kirby  v.  Potter, 
4  Ves.  478.;  and  a  legacy  of  all  my 
stocks,  which  I  may  be  possessed  of  at 
the  time  of  my  decease,  Parrott  v. 
Worsfoldj  1  Jac.  &  Walk.  Rep.  594., 
or  the  bequest  of  50/.  for  a  ring,  Ap" 
reece  v.  Apreece,  1  Ves.  &  Bea.  Rep. 
364.,  are  general  legacies.  A  legacy 
may  be  a  general  legacy  attended  with 
an  appropriation  upon  part  of  the  pro- 
perty, per  Lord  Alvanley,  D.,  Ray* 
mond  v.  Brodbelt,  5  Ves.  206.,  and  see 
Acton  V.  Acton,  1  Merif.  178. 
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Purse 

V. 

Snablix* 


said  nephew^  Robert  Snahlitij  his  heirs,  executors  and  add- 
nistrators,  and  I  make  and  appoint  my  sidd  cousin  iiokrt 
Purse  full  and  sole  executor  of  this  my  wilL" 

The  testator  died  in  the  month  of  March  173^  and  it  tk 
time  of  making  his  will  and  of  his  death  was  possessed  of  tk 
sum  of  5,000/.  in  the  old  Annuity  Stock  of  l^e  South  Sci 
Company  and  no  more. 

In  Trinity  Term  1735,  Robert  Purse  filed  a  bill  sgaiMt 
Robert  Snablin  and  Ann  Townsend,  then  Ann  SnaMky 
claiming  his  legacy  of  5,000/.  old  South  Sea  Annuities. 

Ann  Snablin  by  her  answer  also  claimed  her  l^acy  d 
5,000/.  Old  South  Sea  Annuities.  Robert  SmMin  byhii 
answer  insisted,  that  only  one  sum  of  5,000/.  old  Soudi  Sei 
Annuities  was  payable,  being  the  whole  of  what  the  testator 
was  possessed  of  in  that  fund. 

Robert  Snablin  also  filed  a  cross  bill  for  the  directioBiif 
the  Court  as  to  these  legacies. 

A  decree  having  been  made  at  the  Rolls,  for  the  poifOK 
of  taking  the  necessary  accounts ;  the  Master,  reported  tfat 
the  personal  estate  of  the  testator  was  sufficient  to  payd 
the  specific  and  other  legacies. 

These  causes  coming  on  again  upon  the  Master's  report^ 
his  Honour,  on  the  22nd  of  December  17379  delivered  ta 
judgment  as  follows. 

The  single  question  in  this  case  is,  whether  two  sums  of 
5,000/.  are  devised.  How  would  this  be  in  a  devise  of  hnft 
at  common  law,  for  some  argument  may  be  drawn  from  bm 
by  parity  of  reason,  although  they  do  not  actually  govern  the 
case.  It  is  said  arguendo  in  Plowden,  Paramore  v.  Yarib/t 
that  where  the  same  lands  are  devised  to  two  persons,  tk 
last  devise  is  a  revocation  of  the  first ;  but  that  is  not  bVi 
for  in  Cro.  El.  9,  and  Yelv.  209,  it  is  said  that  they  vt 
joint  tenants,  and  so  I  take  it  that  they  are,  and  not  teniotl 
in  common,  for  the  intent  is  that  they  should  both  take  tk 
whole. 

The  intent  is  the  same  in  lands  and  in  personalty.  What 
the  same  thing  is  given  in  two  clauses,  it  is  the  same  thin([tf 
if  it  had  been  given  in  one,  for  a  will  is  an  instantaneous  act 

But  the  case  before  us  is  to  be  judged  by  the  Ecclesiastical 
law  which  governs  in  legacies,  and  which  is  a  compound  rf 
the  civil  and  canon  law  under  the  allowance  of  the  comnoB 
law,  for  it  binds  not,  either  as  civil  or  as  canon  law. 

We  need  not,  I  think,  go  any  further  than  Swinbwmit 
who  is  a  very  good  authority  to  determine  this  point    See 
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wmb.  4th  Ed.  454.  Domat  Dr.  Strahan's,  Ed.  191^  and  the       Pusse 
laes  there  cited.  v. 

It  is  objected  that  the  testator  does  not  say  my  South  Sea  Snabuk. 
nnuities,  but  joining  the  subject  matter,  he  says  the  same 
ling.  In  the  preamble  of  the  will  he  says,  I  devise  my  es- 
te  in  manner  following,  and  the  words,  I  give,  necessarily 
iply  something  which  he  had  to  give,  and  in  all  the  other 
mses  it  turns  out  to  be  so. 

As  to  its  being  to  be  made  good  out  of  the  residuum  3 
¥inb.  137*  is  in  point  for  the  defendant. 
Perhaps  at  the  time  he  made  his  will,  he  intended  to  pur- 
ase  more  stock ;  and  if  he  had  done  it,  it  would  have  been 
od  for  both,  but  as  he  has  not  done  it,  the  consequence  is, 
at  he  either  altered  or  did  not  complete  his  intention.  I 
mit,  that  upon  the  face  of  the  will  a  supposition  arises 
at  he  had  stock  to  satisfy  both  devises,  but  the  fact  being 
berwise  controuls  that  supposition.  It  is  a  strange  notion 
suppose  a  legaicy  partly  specific,  and  partly  pecuniary.  If 
e  testator  thought  that  he  had  two  sums  of  5,000/.  South 
a  Annuities,  and  in  fact  had  but  one,  it  is  plain  from 
vinbume,  that  one  only  passes ;  and  can  any  one  conceive 
at  he  would  have  devised  as  he  has  done  in  this  case,  if  he 
d  known  that  he  had  but  one,  and  did  not  intend  to  pur- 
ase  more  ? 

In  Ashton  v.  Ashton,  Lord  Talbot,  went  upon  the  nature 
the  legacy  which  he  held  to  be  clearly  specific. 
Mn  Partridge  v.  Partridge,  the  question  was  whether  a 
Ic  of  the  stock  was  an  ademption  of  the  legacy,  and  the  • 
|acy  was  held  not  to  be  specific,  for  this  reason;*  because  it 
is  impossible  to  take  a  specific  1,000/.  out  of  a  mass  of 
BOO/.,  and  Lord  Talbot  said  that  there  were  some  things 

specific  that  they  can  be  satisfied  by  nothing  else;  but 
:^ks  though  specific,  are  not  so,  and  accordingly  decreed 
Ho  ademption. 

In  all  other  parts  of  the  will  he  has  given  nothing  but 
^UU;  he  had.  He  must  be  considered  as  having  done  so  in 
is,  and  all  the  authorities  agree  that  the  legatees  must  di- 
4e  it  between  them. 

His  Honour  decreed  that  but  one  5,000/.  old  South  Sea 
Cinuities  passed  by  the  will,  and  that  the  5,000/.  old  South 
i^Annuities,  which  the  testator  had  at  the  time  of  his  death,  , 
^  the  interest  grown  due  since  his  death  must  be  divided 
%ireen  Robert  Purse  and  Ann  Snablin,  and  directed  the 
'<Qe8sary  transfers. 
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Purse  From  this  part  of  the  decree,  Robert  Purse  and  Am 

v.  Snablirij  now  the  wife  of  Charles  Ihwnsend,  jointly  ip- 

Snablin.     pealed,  claiming  to  have  5,000/.  old  South  SeaAnnmties, 

each  made  good  to  them  out  of  the  testator's  personal  estate. 

Mr.  Attorney 'Generaly  Mr.  Fazakerley^  and  Mr.  CUak 
for  the  appellants. 

There  are  two  questions, 

First,  What  the  testator's  intention  really  was  ? 

Secondly,  Whether  that  intention  can  take  eflfect? 

The  intention  is  clear  that  each  legatee  should  have 
5,000/.  Each  bequest  begins  with  the  introductory  iroi^ 
Item.  It  is  the  same  as  if  he  had  said,  I  give  toeadiof 
them,  jinn  Snablin  and  Robert  Purse  b^QOOL  old  South  Sei 
Annuities.  But  it  is  said  that  this  intention,  howeyer  plii% 
cannot  take  effect,  because  the  testator  was  not  possessed  rf 
that  which  he  affects  to  give.  But  he  does  not  pretend  M 
he  was  possessed  of  it ;  he  does  not  give  my  South  Stt 
Stock,  but  5,000/.  South  Sea  Stock  generally.  A  legacy 
5,000/.  in  money  is  good,  although  the  testator  does 
leave  one  shilling  in  specie.  Lands  pass  by  a  will,  bat 
will  of  personal  estate  is  only  a  direction  to  the  executur  i 
what  manner  to  dispose  of  the  personal  estate,  the  whok 
which  is  vested  in  him.  Here  he  has  directed  him  to 
5,000/.  South  Sea  Annuities  to  each  of  the  legatees, 
tators  frequently  give  rings,  and  the  executor  is  bound 
procure  them. 

If  the  testator  had  had  no  stock  at  all,  there  would 
been   no  question.     The  testator  might  have  intended 
purchase  more  stock  in  his  lifetime,  why  may  not  the 
cutor  do  it  for  him  ?     A  devise  of  quantity  is  never  hdd 
be  specific.    Swinb.  part  3,  sect.  5,  because  the  exi 
may  go  to  the  market  and  buy  it. 

So  it  is  of  things  consisting  in  number,  although 
part  be  extant  amongst  the  testator's  goods,  Swinb.  pait 
sect.  10. 

Mr.  Idle  and  Mr.  Wilbraham  for  Townsend  and  hid 
late  Ann  Snablin. 

The  two  legatees  cannot  be  joint  tenants  of  the  5,O0Bb] 
South  Sea  Stock,  of  which  the  testator  was  possessed,  ^ 
cause  the  legacy  is  not  specific ;    and  the  only  case  in 
two  legatees  are  considered  as  joint  tenants  is  where 
thing  given  is  single  and  specific ;  and  where  there  cannot 
two  of  the  same  kind,  Cro.  El.  9.  Yelv.  209.  Cro.  Jac.  S* 
If  a  testator  having  two  daughters  gives  500/1  in  jewdi^ 
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c,  and  500/.  in  jewels  to  the  other,  and  has  only  500/.       Purss 
>rth  of  jewels,  must  not  jewels  be  purchased  for  the  other?  ^* 

Mr.  Browne,  Mr.  Hamilton,  Mr.  JFaller,  and  Mr.  Murray,     Snabuk. 
*  the  defendant  Robert  Snablin. 

It  is  clear  that  the  testator  intended  to  give  the  particular 
K;k  which  he  had  and  no  more,  and  that  these  legacies 
t  specific.  He  begins  his  will  by  declaring  his  intention 
dispose  of  his  estate  not  to  give  any  thing  which  he  had 
t.  It  is  said  that  he  does  not  use  the  words  my  stock, 
t  the  word  my  is  not  used  in  any  of  the  other  bequests  of 
»ck. 

[f  the  estate  had  been  deficient  to  pay  all  the  legacies, 
aid  the  pecuniary  legatees  have  insisted  upon  this  5,000/. 
»ck  being  applied  to  pay  them ;  but  if  the  first  bequest 
Ann  Snablin  is  specific^  the  other  to  Robert  Purse 
ut  be  so  too,  for  they  are  in  the  same  words.  If  the 
«ts  should  not  extend  to  pay  both,  which  is  to  keep 
t  specific  thing,  and  which  to  abate  ?  Money  in  stock 
only  a  particular  sum,  lent  upon  a  particular  security,  it 
like  a  bequest  of  money  in  a  particular  place.  If  the 
tator  intended  to  confer  a  benefit  to  a  particular  amount, 
i  not  to  give  a  specific  part  of  his  property  vested  in  a 
rticular  stock,  why  should  he  wish  the  money  given  to  be 
"ested  in  stock,  which  is  of  so  fluctuating  a  value,  and  which 
t  being  settled,  the  legatee  might  immediately  reconvert 

0  money.  If  the  testator  had  no  South  Sea  stock,  the 
le  would  have  been  different,  because  there  would  be  no 
^m  to  suppose  that  the  testator  had  made  a  mistake.  The 
les  in  Swinburne  are  of  things  consisting  only  of  quantity 
thout  any  expression  pointing  out  any  thing  specific.  In 
Jiton  V.  Ashton,  22  Nov.  1735,  the  testator  gave  6,000/. 
uth  Sea  Annuities  to  his  executor,  in  trust  that  he  should 

1  and  dispose  of  the  same,  as  soon  as  might  be  after  his 
cease. 

The  testator  had  only  5,350/.,  and  it  was  held  that  the 

en  should  not  be  made  up  by  the  executor;    the  lA>rd 

i4tncellor  saying  that  it  was  plainly  the  testator's  intention 

fpve  only  the  stock  which  he  had. 

In  Partridge  v.  Partridge,  27th  November  1736,  Lord 

Mjbot  declared  that  there  was  a  difference  between  the  cases 

fcrre  the  testator  had,  and  where  he  had  not  the  thing  given, 

^  in  the  latter  case  the  executor  must  purchase. 

liORo  Chancbllob. — The  general  question  upon  this  ap-  oct.  28. 1738. 

^  in  whether  the  two  legacies  of  5,000/.  in  the  old  South 
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Purse       Sea  Annuities^  the  one  given  to  die  testator'B  niece,  Am 

V.  Snablin,  and  the  other  to  his  courin^  Robert  PitrsBj  mlD 

Snabijn.     i^  considered  as  gifts  of  the  saone  sum  or  qnattlity  of  S/JOOL 

in  South  Sea  Annuities,  or  of  different  gnms  or  qauB^SSm  k 

that  fund. 

If  they  are  to  be  taken  as  ^fts  of  the  same  sum  or  f/mh 
tity  of  South  Sea  Annuities,  then  it  has  not  been  di^fM 
at  the  bar  on  either  side,  but  that  the  consequential  dir» 
tion  given  by  the  decree  which  has  been  made  at  the  JM^ 
for  dividing  that  sum  equally  between  the  plaintiff  Asu^ 
and  the  defendant  j4nn  Snablin  is  right ;  but  if  these  tw 
legacies  are  to  be  taken  as  distinct  gifts  of  two  sevetal 
or  quantities  of  5,000/.  in  old  South  Sea  Annuities^  thea  til 
foundation  of  this  decree  totally  fails. 

In  order  to  determine  this  question,  the  first  and 
cipal  thing  to  be  taken  into  consideration  is  the  intaitim 
the  testator  expressed  in  his  will. 

And  of  this  I  can  conceive  no  doubt.     He  has 
his  mind  in  plain  words,  '^  that  he  gives  5,0002.  in  the 
Annuity  Stock  of  the  South  Sea  Company  to  the  one, 
afterwards  that  he  gives  5,000/.  in  the  old  Annuity  Stod 
the  South  Sea  Company  to  the  other. 

Did  the  testator  intend  to  give  that  entire  sum  to 
Snablin  the  first  legatee  when  he  wrote  or  dictated 
clause  which  stands  prior  in  hb  will  ?     I  believe  this 
not  be  denied.     How  then  can  it  be  disputed  whether 
he  wrote  or  dictated  the  second  clause  he  did  not  men 
same  thing  by  the  very  same  words? 

To  avoid  the  force  of  this,  two  different  ways  of 
have  been  used  on  the  side  of  the  residuary  l^[itoe 
happen  to  be  inconsistent  with  each  other. 

The  first  was,  that  the  testator  being  possessed  d 
more  than  5fiOOL  old  South  Sea  Annuities,  intended  odj 
dispose  of  what  he  had,  and  either  mistook  the  qnantitf 
was  possessed  of,  or  else  had  forgot  that  he  had  givci 
away  by  the  former  clause ;  but  when  a  man  has 
himself  in  his  will  in  plain  words  mistake  or  igmormit 
the  nature  of  his  estate,  or  of  the  circumstances  of  ha 
fairs,  is  never  to  be  presumed,  if  by  any  oonstnictioi 
reasonable  consistent  meaning  can  be  found  out. 

Here  the  difference  is  so  great  between  the 
whereof  he  was  possessed,  and  what  is  given,  that  k 
highly  improbable,  nay  almost  impossible,  that  i 
circumstances  lay  in  so  narrow  a  compaifB  as  the 
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tear  to  have  done,  could  be  so  widely  mistaken.  Indeed, 
\  man  devises  certmn  lands  bjr  a  particular  description,  or 
»  any  other  particular  specific  thing  as  his  own,  which  he 
b  not,  that  is  clearly  a  mistake^  or  perhaps  a  mark  of 
mity,  or  that  he  designed  to  amuse,  or  put  a  jest  upon 
l^atee ;  as  it  is  said  in  the  digest,  magis  derisorium  est 
Mt  utile  legatum.  Dig.  De  le  gatisetjidei  commiasiSj  Lib.  1  • 
.71*  But  this  is  never  said  but  from  necessity,  and  where 
re  is  no  possibility  of  avoiding  it. 

is  the  testator  is  not  to  be  charged  with  mistake  or  ig^ 
once  of  his  circumstances,  neither  shall  he  with  forget- 
%ess  of  himself  or  his  own  acts,  unless  from  the  necessity 
the  case.  Thus  when  he  gives  the  same  land  by  name, 
the  same  individual  chattel  twice  over  in  his  will,  it  is 
icnlt  to  account  for  it  but  from  forgetfulness ;  but  no 
e,  authority,  or  opinion  has  been  produced  where  that 
been  held  upon  a  legacy  consisting  in  quantity  or  number 
y.  But  if  in  any  such  case  that  might  be  admitted,  yet 
do  it  here  would  be  the  greatest  strain  that  ever  was 
de.  The  latter  legacy  follows  so  close  upon  the  heels  of  the 
mer,  scarce  two  lines  in  the  will  intervening,  that  there 
hardly  room  for  a  possibility  of  his  forgetting  the  first. 
man  of  understanding  and  memory  sufficient  to  make  a 
tament,  as  this  person  must  be  allowed  to  be  by  his 
il  being  proved,  cannot  be  presumed  so  soon  to  have 
'got  it. 

Fhe  other  answer  offered  was  that  the  testator  intended  by 
i  second  clause  to  give  the  very  same  5,000/.  South  Sea 
KDuities  to  Robert  Purse,  which  by  the  first  he  had  given 
Ann  Snablinj  in  order  to  make  them  joint-tenants,  that 
I  one  might  take  one  moiety,  and  the  other  the  other 
»ety. 

This,  (as  I  said  before,)  is  inconsistent  with  the  other  way 
accounting  for  it,  for  mistake  of  the  quantity,  or  forgetful- 
9$  of  the  former  bequest,  do  both  of  them  exclude  any  ac- 
9I  intention  to  divide  the  same  sum  of  5,000/.  South  Sea 
[moities  between  them ;  the  supposition  of  such  an  inten- 
m  makes  him  know  what  he  was  doing,  and  yet  makes 
B  guilty  of  the  greatest  absurdity  of  all. 
Would  any  man  who  had  just  before  given  the  whole  sum 
Kime  person,  and  then  immediately  change  his  mind  so  as 
^  intend  to  give  one-half  of  it  to  another  person,  have  ex- 
etsfed  that  by  giving  the  whole  to  the  last  ?  it  is  next  to 
^  hnpoisibility  that  he  should ;  he  would  either  have  varied 
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Snablix. 


Ist  objection. 


Answer. 


the  first  clause^  or  else  had  his  will  transcribed  over  agun, 
or  else  have  said,  my  will  is,  that  Robert  Purse  shall  have 
one-half  of  the  5,000/.  old  South  Sea  Annuities,  which  I 
have  before  given  to  j4nn  Snablin,  or  have  used  some  ex- 
pression to  that  effect. 

This  is  one  of  those  things  which  are  so  obvious  that  die 
fact,  and  the  natural  turn  and  operation  of  any  man's  mmd 
speak  it  plainer  than  any  argument  or  comment  can  do. 

After  having  said  thus  much,  I  shall  take  it  clearly  to  haie 
been  the  testator's  intention  to  give  the  full  quantity  rf 
5,000/.  old  South  Sea  Annuities  to  Robert  Purse,  and  thai 
the  next  consideration  will  be,  whether,  upon  the  words  tf^ 
this  bequest  such  intention  can  have  effect. 

Now  there  can  be  no  rule  or  principle  more  certain  m  tb 
construction  of  wills  that  such  exposition  ought  to  be  nuuh^; 
as  that  every  clause,  nay,  every  word  contained  in 
shall  have  effect  and  be  fulfilled,  if  that  can  be  attained  coe- 
sbtently  with  the  rules  of  law. 

Let  it  be  enquired  then  what  rule  of  law  stands  in  the  n^, 
in  the  present  case. 

Nothing  can  be  more  free  and  unrestrained  than  that  p 
which  a  man  has  to  dispose  of  his  personal  estate;  it 
larger  than  that  which  the  law  of  England  gives  him 
his  real  estate ;  for  as  it  enures  not  as  a  grant  or  con 
of  the  thing,  but  as  a  direction  to  the  executor  how  to 
nister  his  effects  after  his  death,  he  may  give  even  that 
he  is  not  possessed  of  at  the  time  of  making  his  will, 
dispose  of  it  in  what  shape  he  pleases. 

But  to  this  it  is  objected,  that  both  at  the  time  of 
his  will,  and  at  the  time  of  his  death  he  had  no  more 
5,000/.  old  Annuity  Stock,  and  the  will  must  be  undei 
relatively  to  what  he  had  at  the  one  period  or  the  other, 
therefore  both  the  legatees  can  only  have  that  sum  divi 
between  them. 

.    It  was  observed  in  the  argument  of  this  case  that  the  ttf^i 
tator  has  not  in  either  clause  described  the  Annuities  by 
word  my  or  any  other  word  denoting  either  a  property 
possession  of  those  Annuities  in  himself,  and  therefore 
not  intend  so  to  confine  it,  and  though  this  observatum 
treated  as  being  of  little  weight,  and  certainly  in  many 
is  too  slight  to  deserve  any  stress,  yet  as  this  case  is 
stanced,  it  may  be  considerable. 

The  civil  law  lays  great  stress  on  the  use  or  omissioB^f 
this  word  in  legacies.  Dig.  de  legatis  etfidei  cammissiSj  fii*^ 
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^l.  De  verbo  suum  ;  cum  sues  ancilltB  site  serti  in  testa* 
fito  scribunturj  his  designari  videniur  quos  Paterfamilias 
rum  numero  habuit.  Eadem  in  omnibus  rebus  quas  suas 
s  legaverit  dicenda  sunt. 

^h\s  is  followed  by  other  texts  to  the  same  purpose^'  and 
8  Domat  Eng.  Tr.  vol.  2.  p.  159. 

fot  that  the  use  of  this  or  that  particular  word  is  neces-* 
r,  for  if  by  any  description,  intimation,  or  hint  in  the 
,  it  appears  that  the  testator  intended  to  give  only  out  of 
particular  fund  or  quantity  whereof  he  was  or  should  be 
sessed  at  his  death,  that  may  confine  it;  but  where  no- 
ig  of  that  sort  appears,  but  his  words  are  express,  that 

legatee  shall  have  the  goods  bequeathed,  it  may  take 
zt  as  an  injunction  to  his  executor  to  purchase  or  procure 
le  goods  for  the  legatee,  at  least  so  far  as  they  are  not 
id  among  his  assets,  which  is  a  proper  will,  because  it  is 
rection  in  what  manner  he  would  have  his  personal  es- 

administered  and  applied  after  his  death. 
L  was  said  indeed  by  the  counsel  for  the  residuary  legatee, 
;  this  will  is  penned  in  as  strict  a  manner  as  if  it  had 
Q  said  my  old  AnnuitieSj  but  it  is  introduced  with  the 
tls  I  dispose  of  my  estate;  but  that  does  not  by  any  means 
lunt  to  the  same  as  describing  the  thing  particularly 
5n  by  the  word  my;  because  whether  the  legacy  is  to 
e  effect  out  of  the  specific  goods  whereof  the  testator  is 
sessed,  or  by  purchase  of  the  executor  out  of  his  assets  at 
^e,  it  is  equally,  both  in  reason  and  propriety  of  speech,  a 
oosition  of  his  estate. 

rhe  consequences  from  hence  is,  that  these  legacies  to 
71  Snablin  and  Robert  Purse  may  very  consistently  with 

rules  of  law  take  effect  as  directions  to  the  executor  to 
■chase  so  much  old  South  Sea  Annuities,  in  order  to  per- 
m  them,  so  far  as  the  quantity  he  had  was  deficient. 
For  this  there  are  many  authorities  in  the  books  of  civil 
^,  which  in  cases  of  mere  personal  legacies,  as  this  is,  so 

as  that  law  has  been  received  and  allowed  in  England 
flt  be  the  rule,  Swinb.  part  J.  sect.  24,  the  last  in  the 
>k,  has  these  words;  where  the  legacy  is  general,  or  con- 
*eth  in  quantity y  as  when  the  testator  doth  bequeath  a 
•se  or  an  ox,  not  this  horse  or  that  ox,  or  when  he  be- 
rths certain  quarters  of  wheat  or  other  grain,  not  this 
that  grain  lying  in  such  a  bam  or  garner,  this  kind  of 
■cy  cannot  perish,  though  all  the  testators   cattle  do 
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m  centum  ampkorarum,  cum  nullum  vinum  {leslator)  reli" 
asset :  xinum  hceredem  empturum  et  prcestaturum. 
Domat  in  observing  upon  this  text,  says,  if  the  legacy 
ire  of  a  certain  quantity  of  corn  ifithout  determining 
lence  it  should  be  taken,  the  quantity  would  be  due  al- 
>Qgh  there  were  no  com  in  the  inheritance,  in  the  same 
inner  as  a  legacy  of  a  sum  of  money  which  would  be 
lally  due  whether  there  were  any  money  in  the  succes- 
n  or  not. 

To  the  same  purpose,  Mynsingerus  in  his  Apotelesma 
Scholia  upon  Justinian's  Institutes,  Lib.  2.  tit.  20.  De 
atis^  sect.  Si  Generaliter.  Venio  ad  legatum  tertii  generis 
um  scilicet  rerum  quce  numero  pondere  mensurfive  limitan* 
.  Et  si  quidem  tale  legatum  sit,  puta  aliquod  pondus  oleiy  aut 
boniy  non  adjectd  qualitate  prosus  specificatd,  hoc  est  op- 
\;  tunc  hasredis  est  electio  non  legatarii. — Et  valet  ejusmodi 
itum  j  etsi  nihil  earum  rerum  testator  reliquerit,  teneturque 
es  aliunde  emere  et  legatario  offerre — Communicabilis 
n  qualitas,  quae  in  hujusmodi  rebus  est,  tale  legatum 
servat.  Nisi  forte  testator  de  rebus  propriis  senserit,  ut 
dixerit,  Vini  mei  amphoras  decem,  vel  frumenti  mei  vi- 
Li  corbes  Titio  do,  lego.  Turn  enim  non  alia  vel  vina  vel 
nenta  debenture  quam  quce  in  defuncti  patrimonio  reperi^ 
tr. 

[ere  by  the  way  you  may  observe  that  great  stress  is  laid 
the  distinction  between  the  testator's  leaving  or  be- 
rthing the  quantity  generally,  and  his  restraining  it  to, 
describing  it  as  being  his  own  by  the  word  my* 
iut  what  I  chiefly  cite  this  author  for  is  that  he  lays 
n  the  reason  of  tbe  determinations  upon  legacies  of  this 
1  with  peculiar  clearness.  That  the  communicableness 
hings  of  this  nature,  whereby  he  means  their  being 
lible  and  the  subject  of  traffic  and  generaUy  to  be  had 

market  price,  supports  such  legacies, 
^y  may  not  the  same  rules  hold  as  to  stocks  ?  They  are 
^  a  new  kind  of  property  introduced  amongst  us  in  the 
age,  but  then  men's  wills  and  instruments  are  always 
yt  construed  according  to  the  condition  and  circum- 
ces  of  times  and  things,  under  which  they  are  made ; 
stocks  are  as  changeable  and  fluctuating ;  one  parcel  of 
k  as  like  and  as  equal  to  another ;  they  are  as  much 
subject  of  traffic,  and  as  easy  to  be  bought  at  market 
a  executor  to  enable  him  to  perform  the  will,  as  any 
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Purse        of   the  species  mentioned   in  the  books^    which  I  \apiz 

^'  •  cited. 
Snablin.  Indeed  if  the  surplus  of  the  estate  oyer  and  aborc  tbc 
particular  legacies  would  not  have  held  out  to  purchase  sof 
ficient  to  make  up  these  legacies,  that  might  have  been  i 
-»  strong  objection.  But  the  case  is  entirely  delivered  boo 
this  difficulty  by  the  Master's  report^  which  expresdy  c» 
tifies  thai  the  personal  estate  left  hy  the  testator  at  his  dui 
was  more  than  sufficient  to  make  good  all  the  specific  09^ oik 
legacies  given  hy  his  will 

If  that  be  so  surely  all  his  legacies  ought  to  be  sadafid 
Suppose  the  testator  had  given  3,000/.  in  money  to  Boba 
Purse,  and  had  died  possessed  of  no  ready  money,  bi 
had  left  sufficient  in  South  Sea  Annuities  to  answer  il 
the  South  Sea  Annuities  must  undoubtedly  have  been  tm 
ed  into  money  to  make  good  that  pecuniary  legacy;  andk 
any  man  shew  me  a  substantial  reason  why  in  like  nuume 
his  money  or  other  assets  should  not  be  turned  into  Sodli 
2Qd  Objection.  Sea  Annuities  to  make  good  these  legacies  of  annuities. 

Another  objection,  and  that  principally  relied  on,  wm 
that  the  bequest  to  Robert  Purse  is  a  specific  legacy  \  vi 
therefore,  if  the  thing  given  be  not  found  amongst  the  asiel 
the  legacy  fails. 

In  order  to  examine  this  objection  to  the  bottom,  it  isii» 
cessary  to  consider  and  settle  the  notion  of  a  specific  kgi/f 

Now  it  seems  to  me  that  there  are  two  kinds  of  tesHi 
mentary  gifts  that  pass  with  us  under  the  name  of  sptdlk 
legacies.  ^ 

The  first  of  a  particular  individual  chattel  or  thing  ip 
cially  described  and  distinguished  from  all  others  aftU 
same  kind :  as,  my  grey  horse,  my  signet  with  arms,  te  - 

The  other  is,  when  some  goods  of  a  particular  kiad  i| 
species  are  given  which  the  executor  may  payor  sati^t^ 
delivering  the  like  quantity  or  value  of  that  kind  or  jfeM 
to  the  legatee  as  a  horse,  or  an  ox,  such  a  quantity  (rfwbfll 
or  such  a  number  of  sheep,  &c. 

The  'first  of  these  is  what  is  strictly  and  most  coi 
meant  by  the  term  specific  legacy,  though  periiilM! 
term  considered  critically  and  according  to  the 
force  of   the  words  may  not  be  very   correct,  for  ft 
more  properly  an  individual  legacy ;   this  is  confessed 
MynsingeruSy  in  the  book  and  section  already  men 
which  is  cited  by  Mr.  Swinburne  in  his  Margin. ;  bat 
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msulted  the  original  book  and  the  words  are  i^^Species 
risconsultis  est  quod  Individuum  Diakciici  appellant^  ut 
mms,  Bucephalus. 

The  lawyers  call  that  a  species  which  logicians  call  an 
\dividuumy  and  the  like  observation  is  made  by  FinniuSy  in 
I  commentary  on  the  same  text  of  the  Institutions^  lib.  2. 
?  legaiis  tit.  20.  sect.  Si  generaliter : 
[t  must  be  admitted  that  if  such  a  gift  be  made^  and  the 
ng  be  not  to  be  found,  the  legacy  fails ;  or  if  it  be  given 
one  part  of  the  will  to  A.  and  in  another  to  B.  they  must 
[e  it  between  them,  unless  the  latter  clause  imports  a  re- 
ration  of  the  former ;  for  it  was  truly  said,  that  those 
jes  of  construing  the  two  legatees  to  be  Joint-tenants  are 
ere  the  thing  given  is  individual  and  single ;  and  there 
mot  be  two  of  them.  In  these  cases  also  if  the  thing  be 
posed  of  by  the  testator  or  perish  in  his  lifetime,  it  is 
ademption  of  the  legacy,  and  the  executor  is  not  bound 
supply  it. 

To  affirm  that  this  gift  of  5,000/.  in  Old  South  Sea  An- 
ity  Stock  to  Robert  Purse  is  a  specific  legacy  in  this 
ise  is  merely  to  beg  the  question,  and  take  the  matter 
dispute  for  granted ;  for  it  is  the  same  thing  as  to  say 
kt  it  is  a  legacy  of  the  individual  sum  of  5,000/.  Old  South 
%  Annuities  whereof  the  testator  was  possessed  which 
the  very  point  to  be  proved.  In  order  to  determine  that, 
1  must  first  settle  what  is  the  true  construction  of  the 
rds  of  the  will,  and  what  was  the  intention  of  the 
tator,  out  of  all  which  it  must  result,  whether  it  be 
ipecific  legacy  in  this  sense  or  not.  But  to  set  out 
th  saying  that  it  is  a  specific  legacy  is  beginning  at  the 
ong  end.  It  is  to  begin  with  the  conclusion  without 
ablishing  the  premises  from  whence  that  conclusion  is  to 
inferred. 

But  by  what  I  have  already  said  upon  the  penning  of 
m  will  and  the  apparent  intention  of  the  testator,  I  think 
Lave  shewn  that  this  gift^is  not  confined  to  the  same  indi- 
lual  sum  of  Old  South  Sea  Annuities  whereof  the  testator 
« possessed  and  consequently  that  it  cannot  be  a  spe- 
kc  legacy  in  this  first  sense  of  the  term. 
The  other  sort  of  specific  legacy  which  I  mentioned,  is 
Hen  goods  of  a  particular  kiiid  or  species  are  given  which 
^  executor  may  pay  or  satisfy  by  delivering  the  like 
Entity  or  value  of  that  kind  or  species  to  the  legatee  as 

2  I  2 


Purse 
Snablin. 
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Purse        of   the  species  mentioned   in  the  books,    which   I  hire 

*>•  •  cited. 
Snablin.  Indeed  if  the  surplus  of  the  estate  oTer  and  aboTc  the 
particular  legacies  would  not  have  held  out  to  purchase  suf- 
ficient to  make  up  these  legacies,  that  might  have  been  t 
->  strong  objection.  But  the  case  is  entirely  delivered  fiom 
this  difficulty  by  the  Master's  reporty  which  expressly  cer- 
tifies that  the  personal  estate  left  hy  the  testator  at  his  detlk 
was  more  than  sufficient  to  make  good  all  the  specific  andnABt 
legacies  given  by  his  will 

If  that  be  so  surely  all  his  legacies  ought  to  be  satisiiei 
Suppose  the  testator  had  given  3,000/.  in  money  to  ibM 
Purse,  and  had  died  possessed  of  no  ready  money,  W 
had  left  sufficient  in  South  Sea  Annuities  to  answer  il^ 
the  South  Sea  Annuities  must  undoubtedly  have  been  ton- 
ed into  money  to  make  good  that  pecuniary  legacy ;  and  lit 
any  man  shew  me  a  substantial  reason  why  in  like  mamff 
his  money  or  other  assets  should  not  be  turned  into  SoA, 
2Qd  Objection.  Sea  Annuities  to  make  good  these  legacies  of  annuities. 

Another  objection,  and  that  principally  relied  on,  in% 
that  the  bequest  to  Robert  Purse  is  a  specific  legacy ; 
therefore,  if  the  thing  given  be  not  found  amongst  the 
the  legacy  fuls. 

In  order  to  examine  this  objection  to  the  bottom,  it  is 
cessary  to  consider  and  settle  the  notion  of  a  specific 

Now  it  seems  to  me  that  there  are  two  kinds  of 
mentary  gifts  that  pass  with  us  under  the  name  of 
legacies^ 

The  first  of  a  particular  individual  chattel  or  thing 
cially  described  and  distinguished  from  all  others  of 
same  kind :  as,  my  grey  horse,  my  sig^iet  with  arms,  te* 

The  other  is,  when  some  goods  of  a  particular  IM 
species  are  given  which  the  executor  may  pay  or  sati^ 
delivering  the  like  quantity  or  value  of  that  kind  or 
to  the  legatee  as  a  horse,  or  an  ox,  such  a  quantity  ci 
or  such  a  number  of  sheep,  &c. 

The  first  of  these  is  what  is  strictly  and  most  coi 
meant  by  the  term  specific  legacy,  though  pertu^ 
term  considered  critically   and  according  to  the 
force  of   the  words  may  not  be  very   correct,  for  it 
more  properly  an  individual  legacy ;   this  is  confessed 
Mynsingerus,  in  the  book  and  section  already  meni 
which  is  cited  by  Mr.  Swinburne  in  hb  Margin. ;  M 
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nsulted  the  original  book  and  the  words  are  Z'^Species 
Hsconsultis  est  quod  Individuum  Diakciici  appellant^  ut 
TouSf  Bucephalus. 

rhe  lawyers  call  that  a  species  which  logicians  call  an 
dwidtmniy  and  the  like  observation  is  made  by  FinniuSy  in 
commentary  on  the  same  text  of  the  Institutions,  lib.  2. 
f  legatis  tit.  20.  sect.  Si  generaliter : 
[t  must  be  admitted  that  if  such  a  gift  be  made,  and  the 
Dg  be  not  to  be  found,  the  legacy  fails ;  or  if  it  be  given 
one  part  of  the  will  to  j4.  and  in  another  to  J?,  they  must 
e  it  between  them,  unless  the  latter  clause  imports  a  re- 
ation  of  the  former ;  for  it  was  truly  said,  that  those 
es  of  construing  the  two  -legatees  to  be  Joint-tenants  are 
ere  the  thing  given  is  individual  and  single ;  and  there 
[not  be  two  of  them.  In  these  cases  also  if  the  thing  be 
posed  of  by  the  testator  or  perish  in  his  lifetime,  it  is 
ademption  of  the  legacy,  and  the  executor  is  not  bound 
supply  it. 

To  affirm  that  this  gift  of  5,000/.  in  Old  South  Sea  An- 
ty  Stock  to  Robert  Purse  is  a  specific  legacy  in  this 
ise  is  merely  to  beg  the  question,  and  take  the  matter 
dispute  for  granted ;  for  it  is  the  same  thing  as  to  say 
t  it  is  a  legacy  of  the  individual  sum  of  5,000/.  Old  South 
I  Annuities  whereof  the  testator  was  possessed  which 
lie  very  point  to  be  proved.  In  order  to  determine  that, 
1  must  first  settle  what  is  the  true  construction  of  the 
rds  of  the  will,  and  what  was  the  intention  of  the 
tator,  out  of  all  which  it  must  result,  whether  it  be 
ipecific  legacy  in  this  sense  or  not.  But  to  set  out 
:h  saying  that  it  is  a  specific  legacy  is  beginning  at  the 
ong  end.  It  is  to  begin  with  the  conclusion  without 
ablishing  the  premises  from  whence  that  conclusion  is  to 
inferred. 

But  by  what  I  have  already  said  upon  the  penning  of 
B  will  and  the  apparent  intention  of  the  testator,  I  think 
lave  shewn  that  this  gift, is  not  confined  to  the  same  indi- 
hial  sum  of  Old  South  Sea  Annuities  whereof  the  testator 
B  possessed  and  consequently  that  it  cannot  be  a  spe- 
ic  legacy  in  this  first  sense  of  the  term. 
rhe  other  sort  of  specific  legacy  which  I  mentioned,  is 
ten  goods  of  a  particular  kind  or  species  are  given  which 
5  executor  may  pay  or  satisfy  by  delivering  the  like 
Entity  or  value  of  that  kind  or  species  to  the  legatee  as 

2  I  2 


Purse 

V. 

Snablin. 
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Purse      a  horae^  or  an  ox,  such  a  quantity  of  wheat,  or  sodi  a 
^*  number  of  sheep,  &c. 

Snablin.  -ff^^  so  far  as  a  legacy  thus  described  is  a  ^pedfic  legacf, 
the  bequest  now  in  question  is  certainly  such^  but  this  is  of 
a  more  liberal  and  loose  nature,  and  not  confined  to  this  or 
that  individual  thing ;  in  short  it  is  a  legacy  consistii^  it 
quantity,  measure,  or  value  only,  and  has  not  the  qualitiei 
or  consequences  which  belong  to  the  other  sort  of  legaan, 
of  particular  individual  things. 

If  it  had  been  a  legacy  of  a  particular  individual  tlun( 
and  the  testator  never  had,  either  in  property  ot  possesaos 
any  such  thing,  the  legacy  had  been  void;  or  in  case  be U 
it,  and  after  making  his  will  had  sold  it,  and  bought  mi- 
ther  of  the  like  kind  this  had  been  an  ademption  of  the  k- 
gacy;  and  that  so  bought  afterwards  would  not  have  puMl 
unless  there  had  been  something  particular  indicating  ki 
intention  for  that  purpose. 

But  neither  of  these  consequences  will  hold  as  to  stoda^ 
as  has  been  determined  3  and  for  this  purpose  the  case  of 
Partridge  v,  PartridgCy  decreed  by  my  Liord  Tdttfoly  2?4 
Nov.  1736,  is  an  authority  in  point. 

In  that  case  the  testator  by  his  will  gave  1,000/. 
South  Sea  stock  to  his  wife  for  her  life  with  power  to 
pose  of  it  amongst  such  of  his  children  as  she  should 
fit.     At  the  time  of  making  his  will,  he  had  1,800^. 
stock  of  which  he  afterwards  sold  1,600/.,  which 
it  to  200/. ;  and  afterwards  he  purchased  as  much  more 
made  it  up  1,600/. ;  the  testator  died  in  July,  1733;  boti 
the  June  before  the  act  of  Parliament  for  investing 
fourths  of  the  capital  stock  of  the  South  Sea  Company 
Annuities  took  place. 

The  questions  were  two : — 

1st.  Whether  the  act  of  Parliament  should  operate  to 
an  ademption,  j9ro  tantOy  but  that  created  no  difficulty, 
being  no  personal  act  of  the  testator  it  imported  no 
tion.  The  second  was,  whether  the  sale  by  the  testator 
self  of  1,600/.  stock,  part  of  the  1,800/.  did  not  amount  to 
ademption,  pro  tanto. 

After  argument,  my  Lord  Talbot  was  of  opinion  that 
also  was  no  ademption,  and  according  to  a  report 
have  seen  of  this  case,  he  said,  that  it  was  not  the 
stock  whereof  he  was  then  possessed,  which  the  testator 
but  the  devise  was  descriptive  of  the  nature  cw  kind  of  ^ 
thing  he  gave. 
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Thai  if  a  man  being  possessed  of  stock  bequeaths  itj  and      Purse 
Bernards  sells  out  part  and  dies  mthout  purchasing  any  v- 

ere  stocky  this  might  be  looked  upon  as  an  ademption^  pro     Smabun. 
Jito/  but  if  at  the  time  of  the  will  made  the  testator  had 
I  such  stock  this  would  be  a  direction  to  his  executors  to 
trchast  so  much  stock  for  the  legatee. 
In  consequence  of  this  declaration  he  decreed  the  1,000/. 
mth  Sea  Stock  to  be  made  good  to  the  legatee. 
The  latter  part  of  this  opinion  is  an  authority  in  point, 
at  if  in  the  case  now  in  judgment,  the  testator  had  had 
»  Old  South  Sea  Annuities  at  all,  the  executor  would  have 
en  obliged,  out  of  the  gross  of  the  estate,  to  purchase  a 
flEicient  quantity,  and  transfer  them  to  the  legatee,  that 
instead  of  ginng  him  5,000/.  Old  South  Sea  Annuities  he 
d  given  him  5,000/.  in  South  Sea  Stock  or  in  any  other 
xrk  of  which  he  had  not  one  shilling,  the  executor  must 
like  manner,  have  purchased  it  for  the  legatee,  all  this 
IS  admitted  in  arguing  this  case  at  the  bar ;  and  for  my 
m  part  I  cannot  see  a  shadow  of  difference  in  reason,  be- 
een  the  two  cases,  supposing  the  objections  of  mistake 
d  forgetfulness  are  already  answered. 
I  come  now  to  consider  some  particular  objections,  which 
ire  made  on  the  part  of  the  residuary  legatee,  viz. 
That  it  appears    by  the  Master's  report,   that  in  other   lit  Objection, 
jacies  of  stock,  the  testator  has  given  sums  exactly  equal 
what  he  was  possessed  of,  and  from  thence  it  was  inferred, 
at  he  intended  in  this  instance  to  give  only  the  5,000/.  old 
unities  which  he  had. 

Bat  I  think  this  rather  turns  the  other  way,  for  it  shews 
t  was  perfectly  conusant  of  the  circumstances  of  his  estate, 
i  that  he  who  was  so  exact  as  to  his  other  stocks  was  not 
ie\y  to  mistake  so  widely  in  this.  It  is  indeed  possible 
at  he  might  intend  to  purchase  a  further  quantity  of  South 
sa  Annuities  in  his  lifetime,  but  as  this  is  only  conjecture, 
do  not  think  that  his  not  having  done  it  will  defeat  his  in- 
Dtion,  and  make  his  will  vain. 

It  was  also  objected,  that  one  of  the  bequests  of  5,000/.,  2nd  Objection. 
South  Sea  Annuities,  is  a  specific  legacy,  and  it  is  uncer- 
in  which  shall  have  that  benefit,  and  that  it  is  absurd  that 
tc  same  words  shall  in  one  instance  make  a  specific  legacy 
id  in  another  a  general  one. 

Bat  I  am  of  opinion  that  the  foundation  of  this  objection 
•ik,  and  that  neither  of  these  legacies  are  specific  in  the 
•*ict  sense  of  the  term,  which  I  first  stated  to  you.  When  the 
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Purse       testator  gave  away  10^000/.  in  old  South  Sea  Annuities 

^'  different  persons,  in  sums  of  5,000/.  a  piece  to  each, 

Snablik.      gg^  jjQ  reason  to  think  that  he  had  in  view,  or  intei 

restrain  one  of  those  sums  to  the  individual  stock  w 

had  more  than  the  other;  thus  much  indeed  may£ 

presumed,  that  he  intended  so  much  of  that  fund 

should  die  possessed  of  should  immediately  upon  lui 

be  applied  in  satisfaction  thereof  as  far  as  it  would  ^ 

there  doth  not  appear  to  me  any  more  ground  to  say 

intended  his  own  5,000/.  Old  Annuities  for  one  of  the 

ferably  to  the  other,  in  the  present  case,  than  there 

have  been  if  he  had  given  in  one  and  the  same 

10,000/.  Old  South  Sea  Annuities,  to  be  equally 

between  them.     Suppose  the  testator  had  given  5,C 

money  to  ^nn  Snabliny  and  afterwards  5,000/.  in  m 

Robert  Purse,  and  had  left  only  5,000/.  in  ready  m 

his  death,  it  could  not  have  been  pretended  that  oni 

legatees  should  have  had  that  individual  sum  of  mone; 

than  the  other,  though  the  executor  in  administer 

assets  ought  to  have  applied  the  ready  money  in  payi 

the  legacies,  before  he  had  sold  any  profitable  part 

estate  for  that  purpose.    Thus  I  think  it  will  be  in  t 

of  any  other  legacy  consisting  in  quantity  or  number^ 

not  the  whole  but  only  part  of  the  quantity  or  nui 

found  amongst  the  assets ;  and  therefore  I  apprehei 

the  executor  ought  to  apply  so  much  Old  South  Sea . 

ties  as  the  testator  left  at  his  death,  in  part  of  satisfac 

these  legacies,  in  equal  proportion. 

3d  Objection.        Another  objection  was,  that  the  testator  giving  . 

in  the  Old  Annuity  Stock  of  the  South  Sea  Compan 
like  a  man  giving  a  sum  of  money  lying  in  such  a  cl 
due  from  a  certain  person,  that  therefore  it  is  demon 
loci  annexed  to  the  body  or  substance  of  the  legacy, 
the  testator  did  not  leave  it,  then  the  legacy  fails,  ace 
to  the  distinction  of  the  civilians  already  taken  notice 
But  that  distinction  is  here  misapplied,  for  the  wo 
the  will,  in  the  Old  Annuity  Stock  of  the  South  Sea 
pany,  are  no  demonstration  of  place,  but  make  the  dc 
tion  of  the  thing  given.  Old  South  Sea  Annuities 
peculiar  species  of  property,  and  can  be  no  where  else 
the  South  Sea  Company,  but  5,000/.  in  those  Annuities 
individual  of  that  species. 

It  was  objected  further,  that  no  particular  rcaMU 
peared,  or  could  be  suggested,  why  the  testator  should 


Answer. 


4th  Objection. 
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i  I^acy  of  5^000/.  South  Sea  Annuities  to  Robert  Purser      Puesb 
nd  intend  that  they  should  be  purchased  for  him.    No  pur-      ^    ^' 
1(086  could  be.  answered  by  it  which  would  hot  hav§  been       ^  *"^* 
Dswered  as  well  by  giving  him  so  much  money^  and  as  no 
mst  was  created^  it  would  be  in  his  power  to  sell  the  Annul- 
tct  as  soon  as  bought^  and  turn  them  into  money.    That 
iiis  differed  it  from  cases  of  legacies  of  provisions,  or  jewels, 
r  cattle,  where  some  particular  use  or  convenience  might 
B  served. 

Admitting  all  these  observations  to  be  true,  yet  I  think  Answer. 
ley  create  no  objection,  for  it  is  not  necessary  in  construing 
quests  to  be  able  to  account  for  the  testator's  reasons  in 
aking  them ;  but  if  a  conjecture  is  to  be  made,  I  take  his 
tention  to  have  been  (what  was  mentioned  by  Mr.  Clarke 
the  bar)  to  make  his  niece^  Ann  Snablin,  and  his  cousin^ 
chert  Purse,  exactly  equal,  for  as  he  had  given  5,000/.  Old 
>ath  Sea  Annuities  to  the  former,  there  was  no  other  way 
attaining  an  exact  equality  between  them  but  by  giving 
e  like  quantity  of  the  same  fund  to  the  latter.  No  parti- 
ilar  sum  of  money  would  have  done  it,  by  reason  of  the 
icertainty  what  might  have  been  the  value  of  the  Annui- 
*s  at  his  death ;  but  one  sum  of  5,000/.  Old  South  Sea  An- 
dties  will  always  be  equal  to  another  sum  of  5,000/.  Old 
>Qth  Sea  Annuities  at  the  same  point  of  time. 

There   is  one  objection  still  behind,  and  that  I  suspect  5th  Objection, 
the  greatest  weight  with  the  parties,  that  if  the  construc- 
)n  I  have  made  prevails,  there  will  be  little  or  no  surplus 
ft  for  the  residuary  legatee. 

This  is  a  fact  which  doth  not  judicially  appear  to  me,  for  Answer. 
e  Master  reports  the  estate  to  be  more  than  sufficient  to 
tswer  all  the  legacies ;  but  if  this  fact  had  appeared,  it  had 
ten  of  no  force,  for  in  the  exposition  of  wills  with  us,  par- 
mlar  legatees  are  always  preferred  to  the  residuary  legatee, 
ough  that  might  be  otherwise  in  the  Roman  law,  where 
e  hceres  institutus  was  considered  in  some  measure  as  our 
w  doth  an  heir  by  descent,  as  sitting  in  the  place  of  his 
icestor ;  but  generally  speaking,  in  wills  here  in  England 
viduary  bequests  are  intended  only  as  sweeping  gleaning 
auses,  to  t^e  up  any  thing  that  may  have  been  omitted 
It  of  the  special  dispositions,  and  the  will  now  in  question 
trries  the  strongest  indication  of  such  an  intention  that 
)0sibly  can  be,  for  the  testator  has  given  all  his  real  estate 
^luime  to  his  residuary  legatee,  and  has  also  given  him 
^  personal  legacies  of  2,500/.  Bank  Stock,  and  1,500/. 
^  India  Stock,  which  looks  as  if  he  intended  to  specify 
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Snablix, 


the  provigion  he  designed  him,  and  not  leave  it  to  pass  by 
the  residuary  bequest.  Upon  the  whole,  therefore,  my  opi- 
nion is,  that  these  two  bequests  of  5,000/.,  in  the  Old  Anmutf 
Stock  of  the  South  Sea  Company,  ought  to  be  conndered  ai 
distinct  legacies  of  different  sums  or  quantities  of  tboie 
Annuities,  and  that  the  defendant  Ann  Snablin,  and  the 
plaintiff  Robert  Purse^  are  each  of  them  entitled  to  htve 
the  5,000/.  of  the  capital  of  that  fiind  made  good  to  tlmi 
out  of  the  testator's  assets. 

But  before  I  conclude,  it  is  proper  to  add  one  thing  bf 
way  of  caution,  lest  the  consequence  of  this  opinion  shooU 
be  carried  further  than  it  -mVL  bear.  I  do  not  intend,  neitkff 
have  I,  in  any  part  of  what  I  have  said,  laid  it  down  as  at 
invariable  rule,  that  in  all  cases  of  bequests  of  stock,  tkf 
are  to  be  considered  as  general  legacies  of  quantitiei  cr 
sums,  in  like  manner  as  pecuniary  legacies  and  other  giftiflf 
that  nature  are.  No ;  it  must  be  always  understood  tint 
they  are  to  be  considered  and  judged  by  die  particular  pel-, 
ning  of  the  will,  and  the  circumstances  of  the  several  caaa; 
therefore,  if  there  be  any  thing  shewing  or  pointing  oat  tkt 
the  testator  intended  to  confine  his  gift  to  such  stock  as  k 
had,  or  should  have  at  the  time  of  his  death,  it  wiU  be  H 
confined,  and  such  circumstances  will  turn  the  scale  tk 
other  way  that  the  testator's  intention  may  be  compfirf 
with.  For  this  reason,  I  perfectly  agree  with  the  resolution  b 
the  case  of  Ashton  v.  Ashton,  which  was  decreed  by  Lori 
Talbot,  24th  November,  1735.  The  testator  gave  to  trusW 
the  sum  of  6,000/.,  South  Sea  Annuity  Stock,  on  trust  tfailK 
they  should  sell  and  dispose  of  the  same  as  soon  as  might  k 
after  his  decease,  and  apply  the  money  in  purchasing  landi^ 
to  be  settled  according  to  the  directions  of  his  will;  attk 
time  of  making  his  will  the  testator  had  but  5350/.  SooCk 
Sea  Annuities,  and  it  was  adjudged  that  it  must  be  taken  « 
it  was,  and  should  not  be  made  up.  And  certainly  upon  tbe 
strongest  reason  in  the  world,  for  here  was  a  plain  intentioa 
to  give  only  what  he  was  possessed  of,  and  the  diffiemce 
between  the  round  sum  of  6,000/.  stock,  mentioned  in  bi» 
will,  and  the  broken  sum  which  in  fact  he  had,  was  such  a 
misapprehension  or  mistake  as  a  man  might  naturally  fil 
into ;  besides,  the  trust  was  to  sell  or  dispose  of  it  as  soon 
as  might  be  after  his  decease,  and  it  would  have  been  higUf 
absurd  to  suppose  that  the  testator  intended  to  direct  Ki 
executor  to  lay  out  his  money  in  buying  stock,  in  order  to 
sell  again,  and  turn  it  into  money  again  immediately. 

Thus  much  I  thought  it  necessary  to  sky,  in  order  to  pre< 
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ent  too  large  and  general  inferences  being  drawn  from  this 
etermination. 
The  consequences  of  the  whole  is,  that  so  much  of  the 
ecree  as  relates  to  the  two  legacies  of  5,000/.,  in  Old  South 
»ea  Annuities,  must  be  reversed,  and  a  new  direction  given. 

I  declare  that  the  said  defendant,  Ann  Snablin^  now  the 
vife  of  Charles  Townsend,  and  the  plaintiff,  Robert  Purse, 
ire  each  of  them  entitled  by  virtue  of  the  testator's  will  to 
tiave  5,000/.  Old  South  Sea  Annuities  made  good  to  them 
out  of  the  testator's  personal  estate,  and  that  the  5,000/.  Old 
South  Sea  Annuities  whereof  he  died  possessed  ought,  in  the 
first  place,  to  be  applied  proportionally  toward  the  satisfac- 
tion thereof.  And  therefore  I  decree,  that  the  plaintiff  Robert 
Purse  do  transfer  one^moiety  of  the  said  5,000/.  Old  South 
Sea  Annuities  whereof  the  testator  died  possessed^  and  pay 
one  moiety  of  the  dividends  grown  due  thereupon  since  the 
testator's  death  to  the  said  Charles  Tofvnsend,  and  Ann  his 
wife,  and  that  the  ssdd  Robert  Purse  do  retain  the  other 
moiety  of  the  said  5,000/.  Old  South  Sea  Annuities,  and  the 
other  moiety  of  the  said  dividends  to  his  own  use.  And  I 
further  order  that  the  defendant  Robert  Purse  do,  vrith  the 
approbation  of  the  Master,  lay  out  a  sufficient  part  of  the 
said  testator's  personal  estate  in  purchase  of  5,000/.  Old 
South  Sea  Annuities,  and  that  one  moiety  of  the  Annuities 
U>  be  purchased  be  transferred  to  the  said  Charles  Tofvnsend, 
and  Ann  his  wife,  and  the  other  moiety  thereof  to  the  de- 
fendant Robert  Purse,  and  let  the  Master  compute  how 
much  the  dividends  of  5,000/.  Old  South  Sea  Annuities  from 
ttie  end  of  one  year  after  the  testator's  death  would  have 
aiuounted  unto,  and  let  one  moiety  of  the  amount  of  such 
dividend  be  paid  by  the  said  Robert  Purse  to  the  said  Charles 
^tbwnsend,  and  Ann  his  wife,  and  the  other  moiety  thereof 
^  retained  by  the  said  Robert  Purse  out  of  the  testator's 
E^rsonal  estate. 

The  rest  of  the  order    on    the   Master's  report  must 
itand.  (1) 


Purse 

V. 

Snablik. 


(1 )  The  decree  of  the  Master  of  the 
Kto/Zr  is  found  in  the  Register's  Book. 
9he  reversal  of  that  decree  is  not  to  be 
iaand  in  the  Register,  but  in  some  sub- 
ttqaent  orders,  grounded   upon   that 


reversal,  in  the  same  cause,  the  recital  of 
the  Lord  ChanceUor*i  decree  is  to  be 
found,  which  corresponds  with  the  de- 
cree here  stated. 
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Amb.  584. 

Where  by  a  de- 
cree farther 
directions  and 
costa,  but  no 
directions  as  to 
interest  are  re« 
aerred ;  yet  the 
Court  upon  the 
cause  coming 
on  upon  the 
equity  resenred 
has  power  to 
give  inter- 
est. (3) 


October  \^th  1738. 

Question,  Whether  the  Court  had  power  to  give  interei^ 
it  not  being  reserved  by  the  decree,  but  there  was  a  re- 
servation of  further  directions  and  costs. 

Lord  Chancellor,  was  clear  of  opinion,  that  the  Cooit 
had  such  a  power,  by  reason  of  the  further  directioiu  re- 
served. And  it  was  so  done  in  the  case  of  the  Hudson's  Bof 
Company  v.  Sir  Stephen  Evance,  under  the  like  reservalin 
in  the  decree. 

Court  ordered  Sir  Bibye  Lake  to  pay  interest  for  tk 
Hudson*s  Bay  Stocks 


(1)  This  case  is  taken  from  ^m&Zer'j 
Reports.  It  appears  from  Lord  "Hard" 
tsicke^s  Note-book,  that  the  question 
between  the  parties,  which  arose  upon 
exceptions  to  the  Masters  report,  was 
whether  certain  quantities  of  stock  of 
the  Hudson*  s  Bay  Company^  which  were 
standing  in  the  name  of  Thomas  Laksy 
at  the  time  of  his  death,  to  whom  the 
defendant.  Sir  Bibye  Lake^  was  exe- 
cutor, were  his  own  property,  or  were 
held  by  him  in  trust  for  Sir  Stephen 
Evance  and  William  Hales,  bankrupts, 
of  whom  John  Goodere  aod  Thomas 
Gibson,  were  the  surviving  assignees. 
An  issue  having  been  directed  to  try 
this  question,  it  was  found  by  the  ver- 
dict, that  the  stock  was  the  property  of 
Sir  Stephen  Evance  and  William  Hales, 
and  the  cause  coming  on  upon  the  equity 


reserved,  it  was  prayed  that  the  itick 
might  be  transferred,  the  divideodi  ac- 
counted for,  and  interest  paid  upootki 
money  received  by  way  of  divideads. 

By  the  decree,  all  further  diredkli 
were  reserved,  but  there  was  no  pirti* 
cular  reservation  of  interest  Sir  BOf 
Lake  denied  the  trust,  and  pleaded  tk 
statute  of  Limitations. 

The  decree,  on  further  directioDS^dh 
rected  Sir  Bibye  Lake  to  pay  iotereA 
from  the  time  of  the  decree,  on  thesoi 
that  had  been  received  before  thit  til* 
for  dividends  on  the  stock,  and  iBten^ 
from  the  time  of  six  months  after  ikj 
were  received,  for  sums  received  fordif 
vidends  since  the  decree.(2) 

(3)  So  Sammes  v.  Rickman,  tT* 
jun.  36.,  and  see  Creuze  v.  HnstsTi 
4  Bro.  C.  C.  318.  S.  C  2  Ves.  jun.  IS!. 


(2)  Reg.  Lib.  (A)  17Z7,  foL  654. 
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ATTORNEY-GENERAL  v.  SPEED. 

'ORNEY-GENERAL  at  the  Relation^        . 

PETER  HYNDE .\  P'^^*™}  (0 

and 
EPH  SPEED,  Executor  of  SAMUEL 
TUGHT,  JANE  GLEGG,  and  Others, 
tecutorsofTHOMASGLEGG,Ajiotherf  ^"®°°^*^- 
the  Executors  of  SAMUEL  WRIGHT 


October  ^ind  or  iSthj  1738. 

asL  Wright,  by  his  will,  dated  the  22nd  of  August,     i  xtk.  356, 
,  gave  to  six  Nonconformist  ministers  of  good  life  and  where  a  tetta- 
ersation,  but  not  worth  20(M.  j  SS'niJ-lK' 

1  charities,  but  directed  that  the  charities  should  be  performed  at  the  discretion  of  the 
OTS,  the  qualifications  and  characters  of  the  objects  of  the  charities  to  be  well  considered 
executors.  Held  that  the  executors  could  not  diride  the  objects  of  the  charities 
hree  parts,  each  nominating  a  third ;  and  that  a  list  or  nomination  made  by  one  of 
ecutors^  who  was  since  dead,  of  some  of  the  objects  of  the  charity,  was  inyalid. 

I  six  honesty  sober  clergymen  of  temperate  and  moderate 
table  principles  ;    To  their  dissenting  brethren  that  are 
Forth  200/.^  or  provided  with  a  living ; 
>  forty  decayed  families  that  are  come  to  poverty  purely 
sses  unavoidable ; 

forty  poor  widows  upwards  of  fifty  years  of  age,  and 
rorth  40/. ; 

forty  poor  maidens  whose  parents  formerly  lived  well, 
ire  come  to  decay ; 

twenty  poor  boys,  to  clothe  and  put  out  to  apprentice, 
in  legacits;  and  directed  that  it  might  be  observed  that  all 
30ve  charities  should  be  performed  at  the  discretion  of  his 
itors,  their  qualifications  being  duly  weighed  and  con- 
sd ;  and  gave  the  overplus  of  his  personal  estate  to  the 
^s  or  poor  orphans  of  poor  Nonconformist  ministers, 
eing  at  the  time  of  the  distribution  worth  100/.,  and 
r  upwards  of  fifty  years  of  age ;  and  directed  tbe  said 
»lu8  to  be  paid  in  such  proportions,  and  to  such  mem- 
Dnly,  be  the  same  more  or  less,  as  his  executors  should 
;  meet ;  and  he  appointed  Thofnas  Glegg,  Joseph  Pake, 
Joseph  Speedy  executors  of  his  will,  with  directions  to 


\  The  statement  of  this  case,  and  the  arguments  of  counsel  are  taken  from 
llardwicke's  Note-book.,  the  judgment  from  Atkyns, 
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Attorney-  consider  well  the  characters  of  the  persons  to  whc 
General     disposed  of  the  said  charities 
^  ^'  After  the  testator's  death,  the  three  executors 

amongst  themselves,  that  each  should  nominate  one- 
the  objects  of  the  charity.  Pake  made  out  and  signi 
of  the  objects  whom  he  intended  to  nominate,  i 
quainted  many  of  them  that  they  should  be  sharei 
charity,  but  died  before  any  distribution  was  made 
dence  was  given,  that  shortly  afterwards,  Paice  bein 
to  die,  the  two  other  executors  promised  him,  that 
event  of  his  death,  his  list  should  be  honoured,  and  i 
the  same  promise  upon  an  application  being  made 
after  his  death  3  this  however  was  denied  by  the  an 
the  surviving  executor. 

The  information  prayed  for  an  account  of  the  ] 
estate  of  the  testator,  and  directions  for  the  perfora 
the  charities,  and  to  establish  the  agreement ;  and 
objects  contained  in  Paice's  list  might  be  admitted. 
Mr.  Attorney^  Generaly  Mr.  Browney  and  Mr.  Clm 
Mr.  Murray y  for  the  plaintiffs,  contended  that  th< 
given  to  the  executors  would  not  survive,  that  the 
had  in  fact  executed  their  trust  before  Paice* s  death, 
the  objects  having  been  ascertained  by  the  list,  the  \ 
of  the  legacies  was  consequential.    That  the  method 
was  the  only  one  by  which  the  testator's  intentions  c 
carried  into  effect,  for  that  it  was  not  likely  that  all  t 
cutors  would  agree  upon  every  object. 

Mr.  Chute  and  Mr.  Fazakerley,  for  the  surviving 

tors,  insisted  that  the  power  was  vested  in  the  si 

executors,  and  cited  Cooker  v.  Fuge^  29th  of  Apri 

before  Lord  Macclesfield,  and  Lamb  v.  Fentvicky  8th 

1727,  before  Sir  Joseph  Jekylly  that  the  executors 

power  under  the  will  to  make  the  agreement,  and  tba 

never  executed. 

24th  or  25th  of      LoRD  CHANCELLOR. — I  am  of  Opinion,  that  the  ex< 

^.  .^  *       'as  taking  the  whole  personal  estate,  out  of  which  the  c 

bare  authority^  Were  to  issuc,  had  an  authority  coupled  with  an  inte: 

^th  an  m^ter-    ^xccutors  have  been  always  held  to  have  in  the  case  ( 

C8t,and8urviv-  cies ;  and  therefore  the  power  of  nominating  the  sevei 

ejKcators.         ^^^'^  ^^o  were  to  partake  of  the  charity,  is  continuec 

survivor  of  them. 
TTiis  Court  has       ^"^  though  this  is  such  an  authority  coupled  with 
a  particular  ex-  terest  as  would  Burvive,  yet  it  is  so  ifar  a  trust,  that 

tensive  juris-  ,  ^   ^ 

diction.  In  the  case  of  a  charity. 
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3f  misbehaviour  the  Court  may  interpose,  for  it  must  be  al-    Attornet- 
lowed,  that  the  Court  has  a  particular  free  and  extensive     General 
iurisdiction  in  the  case  of  a  charity,  and  not  confined  to  the       ^^  ^' 

,    ,  t  OPEED. 

proper  or  formal  methods  of  proceeding  requisite  in  other  j,^^  informa- 

^ases.  tion  here  was 

I  am  of  opinion,  that  the  executors  could  not  divide  the  co»te*  against 
charities  into  three  parts,  and  each  executor  nominate  a  the  relators. 
;hird  absolutely,  because  the  determination  of  the  property 
rf  every  object  was  left  by  the  testator  to  the  direction  of 
ill  the  executors,  and  so  much  of  the  information  as  seeks  a 
specific  performance  of  a  pretended  agreement  to  that  pur- 
pose, was  dismissed  with  costs,  to  be  paid  by  the  relators. 

JV.J3.  This  was  said  to  be  the  first  instance  of  such  a 
direction. 

The  decree  directed  the  necessary  accounts  to  be  taken, 
and  that  the  3Iaster  should  enquire  which  of  the  legacies 
^ven  to  any  charitable  use  had  been  paid,  and  to  what  per- 
sons, and  that  Speed,  the  surviving  executor,  should  forth- 
with pay  and  distribute  such  as  remained  unsatisfied  to  pro- 
per objects,  pursuant  to  the  directions  of  the  testator's  will. 
And  as  to  the  surplus  of  the  said  testator's  personal  estate, 
it  was  ordered  that  the  same  should  be  paid  by  the  defendant 
<%>ee(/,  to  such  widows  or  poor  orphans  of  Non-Conformist 
Ministers  as  fall  within  the  description  mentioned  in  the  tes- 
tator's will,  and  as  to  so  much  of  the  information  as  relates 
to  the  establishing  the  nomination  or  list  signed  by  the  said 
Joseph  Paicey  it  was  ordered  that  the  same  should  be  dis- 
i&issed  with  costs,  the  rest  of  the  costs  to  be  paid  out  of  the 
^^stator's  estate,  except  the  costs  relating  to  the  enquiry  of 
4ie  said  Thomas  Glegg^s  assets,  the  consideration  of  which 
^as  reserved.  (1) 


(1)  Reg.  Lib.  A.  1738.  fo.  55. 
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miiam  Knighty  for  4,500/.,  of  which  it  was  declared  that 
OOO/.  was  the  proper  money  of  Sir  Richard  Billings. 
In  October  1716,  Sir  Richard  Billings  died,  having  ap- 
)inted  his  son,  Richard  Arundel,  otherwise  Billings,  his 
le  executor,  and  residuary  legatee.  Richard  Arundel  was 
!nonally  indebted  to  William  Knight  upon  several  bonds^ 
id  by  indenture  of  13  September,  1718,  some  of  which 
ire  of  dates  prior  to  the  death  of  Sir  Richard  Billings,  be- 
een  Richard  Arundel  and  William  Knight,  after  reciting 
e  mortgage  of  30th  November,  1711,  and  that  Richard 
rundel  was  executor  to  Sir  Richard  Billings,  and  was  in- 
bted  to  William  Knight  upon  the  said  bonds  for  better 
(niring  the  several  sums  due  on  those  bonds,  Richard 
rundel  assigns  to  William  Knight  the  said  sum  of  3,000/. 
e  upon  the  said  mortgage,  in  trust,  after  payment  of  the* 
ms  due  upon  those  bonds,  and  interest,  for  Richard  Arun- 
l  and  his  executors. 

The  bill  was  filed  for  payment  of  these  several  bond  debts 
t  of  the  mortgage  money,  and  if  not,  out  of  the  testator's 
sets. 

Hie  daughters  of  Richard  Arundel  claimed  as  creditors 
^inst  the  estate  of  Sir  Richard  Billings,  under  the 
uTiage  article  made  upon  the  marriage  of  their  father 
id  mother,  whereby  Sir  Richard  covenanted  to  add 
\fXXiL  to  their  mother's  portion  of  5,000/.,  and  which 


Nugent 

V. 
GiFFOBD. 


■e  purchaser  has  notice  that  there  are 
^  debts,  or  all  the  debts  are  paid ; 
**  Ewer  V.  Corbet,  2  P.  Wms.  148. 

Or  if  there  be  even  gross  negligence 
I  the  part  of  the  purchaser,  as  where  an 
jccntor,  who  was  a  residuary  legatee, 
tthin  a  month  after  the  death  of  the 
i^tor,  transferred  certain  stocks  of 
^  testator's  to  his  banker's,  as  a  secu- 
r  for  a  debt  then  due  from  him,  and 
'  future  advances  to  be  made  on  his 
»i  account,  Hill  v.  Simpson,  7  Ves. 
^  such  dispositions  are  void ;  and  see 
*^nei  V.  Power,  2  Ba.  &  Be.  491. 
^t  where  executors  deposited,  from 
^  to  time,  bonds  of  the  testator, 
Sch  were  not  specifically  bequeathed, 
^ther  with  securities  of  their  own, 

advances  made  to  them  at  the  time 
^ch  deposit,  the  Court  would  not  in- 
^re  at  the  instance  of  co-executors, 
^  hid  not  acted  in  the  administration  ^ 


of  the  testator's  affairs  for  a  period  of 
fourteen  years,  Macleod  v.  Drummond, 
14  Ves.  353.  and  17  Ves.  152. 

And  a  pecuniary  legatee  may,  in  cases 
of  fraud  or  gross  negligence  follow  the 
assets  aliened  by  the  executor,  though 
he  has  not  so  strong  a  claim  as  a  specific 
legatee,  per  Sir  William  Grant,  14  Ves. 
354. 

And  the  case  of  a  residuary  legatee 
is  stronger  than  the  case  of  a  pecuniary 
legatee,  per  Lord  Eldon^  D.  17  Ves.  169. 

In  cases,  however,  even  of  fraud, 
where  the  party  interested  suffers  a  great 
length  of  time  to  elapse  without  pro- 
secuting his  right,  a  Court  of  Equity,  in 
analogy  to  the  Statute  of  Limitations, 
will  not  give  relief,  Bonnet^  v.  Ridgard, 
1  Cox's  Cases,  145.  Andrews  v.  Wrig^ 
ley,  4  Bro.  C.  C.  125.  and  see  Ray  v. 
Ray^  Cooper's  Ca.  in  Ch.  264.  Keane 
V.  Roberts^  4  Madd.  332. 
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and  alien  all  the  assets  of  the  testator^  and  when  he  has 
le  BO,  no  creditor  of  the  testator  can,  in  point  of  law, 
3W  those  assets,  for  the  demand  is  not  at  law  a  lien  or 
rge  upon  the  assets,  but  is  a  demand  against  the  executor 
ight  of  the  testator  in  respect  of  the  assets,  and  so  is  a 
ional  demand. 

;  has  been  said  that  this  Court  goes  fiirther  than  the  law 
lany  cases,  and  will  follow  the  assets  of  the  testator  into 
hands  of  other  persons  besides  the  executor,  and  that 
efore  if  an  executor  consents  to  a  legacy,  the  debts  not 
g  paid,  and  the  executor  becomes  insolvent,  the  Court 

not  suffer  the  legatee  to  run  away  with  the  legacy  by 
ision,  but  will  see  that  the  creditors  are  first  satisfied  ; 
that  upon  the  same  principle,  if  an  executor  makes  a 
ntary  or  collusive  disposition  of  the  assets,  this  Court 

follow  the  assets,  so  that  the  creditors  may  have  the 
ifit  of  them.  But  this  is  not  the  case  where  an  executor 
9ses  of  the  assets  for  a  valuable  consideration,  unless 
5  be  some  fraud  or  contrivance  to  defeat  the  creditors  of 
-  debt,  for  this  Court  must  suffer  such  alienation  to  take 
5  as  well  as  the  Courts  of  Law.  If  it  were  otherwise, 
t  inconvenience  would  follow,  for  no  one  would  venture 
»al  with  an  executor  to  buy  any  part  of  the  personal  es~ 

if  this  Court  should  lay  hold  of  it  in  his  hands  for  the 
aent  of  debts,  the  existence  of  which  he  had  no  means 
icertaining,  for  he  cannot  come  into  this  Court  to  have 
ccount  taken. 

has  been  contended,  that  in  the  present  case  the  assets 
assigned  by  the  executor  were  not  legal  but  equitable 
B,  the  legal  estate  in  the  mortgage  term  being  in  the 
«es,  and  the  trust  being  equitable  assets,  nothing  was 
based  but  an  equity,  and  that  he  who  only  takes  an 
y,  must  take  it,  subject  to  such  demands  as  it  was 
$  to  in  the  hands  of  him  from  whom  he  took  it.    That 

general  rule,  but  it  applies  only  where  the  charge  or 
mbrance  lies  upon  the  thing,  and  not  u^m  the  per- 
3nly ;  for  there  is  no  difference  betweer  the  power  of 
Kecutor  over  legal  or  equitable  assets,  he  may,  in  the 
1  manner  dispose  of  either,  and  it  would  be  mischievous 
e  Court  was  to  lay  down  a  different  rule  as  to  each  of 

I. 

has  also  beien  contended  that  in  this  case  the  assignee 
the  assignment  of  the  3,000/.  with  notice  that  it  was 
of  the  testators  assets,  and  that  consequently  it  was 
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liable  to  his  debts.  But  if  that  objection  should  prevail,  il 
would  hold  in  every  case ;  for  whether  the  assets  be  l^al  oc 
equitable,  any  one  who  purchases  the  same  from  an  ezecutory 
must  know  from  whence  his  title  comes. 

It  has  also  been  objected  that  this  assignment  was  not 
in  consideration  of  money  paid  by  the  plaintiff^  but  of  a 
debt  contracted  by  the  executor  in  the  lifetime  of  the  tes- 
tator, and  that  it  was  a  devastavit  in  the  executor  eo  w- 
stanti  that  the  assignment  was  made  because  it  wis  ap- 
plied to  the  payment  of  his  own  debt ;  and  that  to  tlufl  tk 
purchaser  was  a  party.  But  there  is  no  authority  in  thb 
Court  where  it  has  been  laid  down  as  a  general  nde,  that 
if  an  executor  sell  a  term  for  years,  or  a  chattel  for  monqr 
owing  by  himself  that  such  sale  shall  be  bad^  or  that  chat- 
tels shall  be  affected  in  the  hands  of  a  purchaser  with  debts 
of  the  testator ;  and  there  is  no  difference  between  that  ani 
money  paid  down,  if  it  be  done  bond  fidtj  for  if  the 
ney  be  paid  down  the  executor  may  waste  it  or  apply  it 
debts  of  his  own,  and  even  in  satisfaction  of  that  very  debii 
which  he  owed  to  the  person  who  bought  it.  Therefore  J 
do  not  sec  that  the  consideration  being  a  debt  before  dor 
will  make  any  difference,  for  a  sum  of  money  already  dii^ 
is  as  good  a  consideration  in  law  and  equity  as  money  ad- 
vanced at  the  time. 

Two  authorities  have  been  much  relied  upon  in  this  cas^ 
1st,  That  of  Crane  v.  Brake^  2  Vern.  616.  But  Lord  Onoptf 
held,  that  the  defendant  was  assenting  to,  and  contriving 
a  devastavit  to  defeat  the  plaintiff  of  his  debt,  for  thert 
the  defendant  treated  for  a  leasehold  estate^  having  notice 
of  a  bond  debt  owing  from  the  testator,  and  at  the  sane 
time  discounted  his  own  debts,  which  must  be  taken  to  be i 
contrivance  to  pay  the  purchasers  debt  instead  of  the  phan- 
tiffs,  of  which  the  purchaser  had  notice^  but  there  is  not  the 
least  suggestion  of  any  notice  to  the  purchaser  in  this  cut, 
that  Richard  Sellings  owed  any  debt  at  all.    That  ctfe 
therefore  does  not  come  up  to  the  present,  being  grounded 
solely  on  the  notice  and  collusion  between  the  executor  lo^ 
the  purchaser. 

The  other  authority  is  that  of  Pagett  v.  Hoskins,  Ptcc 
Ch.  431.  Gilb.  Rep.  111.  S.  C,  but  ^leither  does  that  case, 
in  my  opinion,  come  up  to  the  present,  for  that  was  not » 
alienation  of  any  particular  chattel  out  of  the  testators  pe^ 
sonal  estate  to  a  purchaser  for  a  valuable  consideration;  brt 
the  sum  of  GfiOOl.  was  computed  to  be  the  widows  share  i 
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lie  personal  estate,  and  was  taken  by  the  second  husband  as     Nugent 
lubject  to  the  account,  and  with  plain  notice.  v* 

I  am  therefore  of  opinion  that  the  alienation  or  disposition  ^^^^^^^* 
>f  part  of  the  personal  estate  of  Sir  Richard  Billings  was 
;ood,  and  that  the  plaintiff  ought  to  have  the  benefit  of  it, 
md  that  the  principal,  interest,  and  costs  of  the  bonds  in- 
tended to  be  secured  by  the  assignment,  must  be  satisfied  out 
rf  it.  (1) 

Lord  Hardwicke  to  his  note  of  this  case  has  added  the 
following  memorandum. 

I  decreed  for  the  plaintiff  the  benefit  of  this  assignment, 
and  gave  the  reasons  at  large,  and  distinguished  this  case 
from  those  of  Crane  v.  Drake ^  and  Paget t  v.  Hoskins  on  the 
point  of  notice  of  the  debts  due  from  the  testator. 

In  Crane  v.  Drake^  the  defendant  Drake,  the  purchaser. 
Expressly  by  his  answer  admitted  notice  of  the  plaintiffs 
iebt  before  his  purchase  3  and  in  the  other  case.  Sir  Bennet 
ffwkins  took  the  assignment  of  the  6,000/.,  subject  to  an 
account,  and  took  a  collateral  security  to  indemnify  him  , 
igainst  deficiencies  in  case  his  wife's  share  should  not  come 
out  to  be  so  much  as  6,000/. 

(1)  Reg.  Lib.  B.  1738.  fol.  117. 
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THOMAS   HALL,   Executor  of  ELIZA- >  pj^^^.n. 

BETHOADES S 

and 

STEPHEN  and  THOMAS  TERRY,  ExeO  Drfe^ja^y, 
cutors  of  MICHAEL  TERRY     .    .    .  S 


Nov.  Sth,  1738. 

1  Atk.  502.  Michael  Tbrry,  by  hb  will,  gave  to  his  nephew,  Stefin 
8  Vin.  Ab.  383.  Teny  and  his  heirs  all  that  moiety  of  the  manor  of  BfiiH 
Michael  Terry   in  the  county  of  Southampton,  and  the  advowson  and  ri^ 

derises  to  his 

nephew  and  his  heirs  the  moiety  of  an  esUte,  subject  to  bis,  the  testator's  wife's  1>^^;^^ 

so  as  his  nephew  should,  within  one  year  after  the  estate  should  come  to  him,  pay     ""^ 


other  mmB,U>  EMtabeik  Oadee  lOOA,  and  charges  the  esUte  with  the  payment  of  the  ■■« 
EUzabeth  Oadet  dying  in  the  lifetime  of  the  wife ;  held  that  EUzabetkU  representative  w»  Ml 
entitled  to  the  100/.  (2) 


(1)  The  statement  of  this  case,  and 
the  argaments  of  counsel,  are  taken 
from  Lord  Hardwicke^s  Note-book; 
and  the  judgment  from  a  Manuscript 
Report,  compared  with  the  several 
printed  Reports,  another  Manuscript 
Report,  and  heads  of  the  judgment  in 
Lord  Ilardwicke^s  Note-book. 

(2)  Lord  ThuriozD  is  reported  to 
have  said  in  Godwin  v.  Munday^  1 
Bro.  Chan.  Ca.  101.,  That  Hall  v. 
Terry  cannot  be  reconciled  with  Lozv- 
ther  V.  Condon^  2  Atk.  127. ;  and  Mr. 
Sandersj  in  his  note  to  Mr.  Alkyns^s 
report  of  the  case  says,  that  the  same 
remark  seems  to  apply  to  other  cases, 
as  particularly  to  Ernes  v.  Hancock^  2 
Atk.  507.  Hutching  v.  Foi/,  Com.  Rep. 
716.  Sherman  v.  Collins^  3  Atk.  319. 
Tunstall  v.  Brachen^  Ambl.  167.,  cited 
in  note  to  1  Bro.  Ch.  Ca.  1^.  Jeale  v. 
Titckener^  Ambl.  703.  Hodgson  v. 
Rawsofij  1  Yes.  44.  It  is  apprehended 
that  Lowther  v.  Condon  is  easily  dis- 
tingniihable  from  Hall  v.  Terry  by 
the  following  circumstances.  That  there 
is  a  gift,  independent  of  a  direction  for 
payment ;  that  the  legacy  is  directed  to 
be  paid  to  the  executors,  administra- 
tors, or  assigns  of  the  legatees;    and 


there  is  a  direction,  that  in  case  tk 
legatees  die,  their  legacies  shall  aot 
sink  into  the  estate  for  the  benefit  of 
the  heir,  but  be  raised  for  the  benrlt 
of  the  legatees.  So  likewise  are  £jMt 
V.  Hancock,  and  Sherman  v.  CWfei) 
distinguishable  from  Hall  v.  Terrj^ 
by  a  right  of  entry  being  given  ap* 
on  the  permises  charged.  TunsM  t. 
Brachen,  Hutchins  v.  Foy,Hodptt 
V.  Rawson,  Jeale  v.  TUckener  are  like* 
wise  distinguishable;  for  in  TtaulA 
.V.  Brachen,  the  legacy  is  to  be  pi' 
to  the  legatee,  her  executors,  adniaii- 
trators  and  assigns,  and  in  one  efcit 
it  is  directed  that  the  legacy  shaD  vfi 
sink  into  the  estate  for  the  benefit  d 
the  heir ;  and  in  Hodgson  v.  Ram^^ 
the  legatee  survived  the  tenant  for  lift^ 
and  in  that  case,  in  Hutchins  v.  F^ 
and  Jeale  v.  Titckener,  the  pajDcotii 
directed  to  be  paid  out  of  the  estate 
charged,  which  shews  that  the  pty*^ 
was  deferred  with  a  view  to  the  piMKt* 
sion  of  the  estate,  and  which,  tboigk 
Lord  Apsley  said  it  was  a  il^t  A- 
tinction,  yet  such  distinction  fell  in  witi 
his  ideas.  See  Jeak  v.  TUckener^  Ask. 
Rep.  704. 
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presentation,  subject  to  the  settlement  made  on  tbe  mar-  Hill 
ige  of  his  wife,  (under  which  she  became  tenant  for  life,  ^  ^' 
»0D  the  testator's  death)  so  as  the  said  Stephen  Terry ^  his 
Irs  and  assigns  should  and  would,  within  the  space  of  one 
ar  then  next  after  the  said  manor  and  premises  should  re- 
lin,  descend,  or  come  to  him  or  them,  pay,  or  cause  to  be 
id  dirers  sums  of  money  to  divers  persons  thereinafter 
med,  and  particularly  to  his  executors,  and  to  Elizabeth 
ides  and  others,  100/.  each,  and  directed  th^t  the  said 
rnor  and  premises  should  be  charged  with  the  payment  of 
t  same  ;  and  after  giving  divers  pecuniary  legacies,  gave 
i  devised  the  rest  and  residue  of  his  real  and  personal 
ate,  his  debts  and  legacies  being  first  thereout  allowed  and 
charged,  to  Thomas  Terry ^  and  to  the  said  Stephen  Thrry 
om  he  appointed  his  executors* 

Elizabeth  Oades  died  in  the  lifetime  of  the  testator's 
low,  and  the  plaintiff,  her  executor,  upon  the  indow's 
kth^  filed  a  hill  praying  payment  of  the  legacy  of  100/. 
en  by  the  testator's  will  to  Elizabeth  Oades  out  of  his 
*sonal  estate,  or  if  that  should  be  deficient,  then  that  the 
ne  might  be  raised  out  of  his  real  estate. 
The  defendants  admitted  assets,  but  insisted  that  the  sum 
100/.  never  was  charged  npon  the  personal  estate,  and 
it  by  the  death  of  Elizabeth  Oades  in  the  lifetime  of  the 
tator's  widow,  it  had  sunk  into  the  land  for  the  benefit  of 
t  devisee. 

Vfr.  Chute,  Mr.  Fazakerley,  and  Mr.  Henley,  for  the 
inUifs,  insisted  that  the  sum  of  100/.  given  to  Elizabeth 
des,  was  a  vested  interest  in  her,  and  transmissible  by 
'  in  her  lifetime,  and  therefore  transmissible  to  her  repre- 
ktatives,  although  she  happened  to  die  before  the  time  of 
rment,  which  alone  was  postponed,  and  cited  King  v. 
ithersy  Cas.  temp.  Talb.  117*9  afterwai'ds  affirmed  in  the 
mse  of  Lords,  3  P.  Wms.  414.,  and  4  Bro.  P.  C.  228.  fFil^ 
I  V.  Spencer,  3  P.  Wms.  1/2.  fFhalley  v.  Cox,  2  Eq.  Cas. 
r.  549.  pi.  29.,  in  all  which  cases  the  legatees  or  persons 
whom  the  money  was  left,  died  before  the  time  of  pay- 
nt,  and  yet  the  money  was  ordered  to  be  raised.  They 
D  cited  Innocent  v.  Taylor,  Finch.  Rep.,  and  Buckley  v. 
^mlaJce,  cor.  Lord  Macclesfield,  l/SO,  in  which  a  man 
Bed  of  a  rectory  devised  it  to  his  wife  for  life,  remainder 
his  daughter,  and  her  heirs ;  but  if  his  daughter  should 
!  unmarried^  then  to  his  wife  and  her  heirs,  chargeable 
Lh  two  legacies  of  100/.  each  to  two  strangers.    Both  the 
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legatees  died  before  the  daughter^  who  afterwards  hendf 
died  an  infant,  and  unmarried.  The  testator's  vniaw  de- 
vised the  rectory  Jx>  trustees  for  the  performance  of  her  Iras- 
band's  will,  and  it  was  held  that  the  representatives  of  die 
two  legatees  were  entitled  to  the  legacies.  They  also  in- 
sisted that  the  sum  of  100/.  was  by  the  words,  ''his  dditi 
and  legacies  being  first  thereout  discharged,  made  a  dunge 
upon  the  personal  as  well  as  the  real  estate,  and  that  as  the 
defendants  admitted  assets,  it  was  at  all  events  payable  obI 
of  that  fund. 

Mr.  Attorney"  General  and  Mr.  Browne,  for  the  defendanti^ 
contended  that  the  sum  of  100/.  was  not  a  legacy,  but  ^ 
charge  solely  upon  the  real  estate,  and  given  upon  a 
tingency  which  had  not  happened.  That  the  subseqoeo 
words  of  the  will  directing  all  his  legacies  to  be  paid  onto 
his  personal  estate,  did  not  affect  this  sum,  because  it 
not  a  legacy,  but  that  there  were  legacies  given  by  the  iriK 
which  woidd  satisfy  those  words.  That  the  distinction  be* 
tween  legacies  pajrable  out  of  the  personal  estate,  and  snnf 
of  money  charged  upon  land,  was  clearly  established,  h 
the  former  case,  this  Court  adopting  the  rule  of  the  s[Hritiiai 
court,  held  that  a  legacy  payable  at  a  future  day,  was  upn 
the  death  of  the  legatee  before  the  day  of  payment,  tnot* 
missible  to  his  personal  representative,  but  that  in  the  latter 
case,  the  Court  considering  a  charge  of  a  sum  of  moneT 
upon  a  real  estate  as  a  condition  annexed  to  the  devise,  hcU 
that  the  condition  was  discharged  by  the  death  of  the  penon 
in  whose  favour  the  charge  was  made  before  the  time  limifiel 
for  payment,  and  cited  Bright  v.  Norton  before  Lord  TaMi 
where  an  estate  was  settled  upon  a  father  for  Ufe,  remainder 
to  trustees  for  a  term  of  years,  remainder  to  the  eldest  sos 
in  tail,  and  the  trusts  of  the  term  were  declared  to  be  to 
raise  and  pay  to  the  second  son  the  sum  of  1^100/.  witUa 
six  years  after  the  father's  death,  with  interest,  in  the  men 
time.  The  second  son  died  in  the  father's  lifetime,  and  Lad 
Talbot  held,  that  no  particular  time  for  payment  being  istij 
but  only  six  years  after  the  father's  death,  the  sum  ougkt 
not  to  be  raised.  They  also  cited  the  Duke  of  Chatidot  t. 
Talbot,  2  P.  Wms.  601.  Poulet  v.  Poulet,  1  Vem.  204^  321. 
Carter  v.  Bletsoe,  2  Vem.  61/,  Yates  v.  Phettiplace,  2VenL 
416.,  and  Prowse  v.  Abingdon,  ante,  page  312. 

Lord  Chancblloe. — ^There  have  been  various  detcrmift" 
ations  in  cases  of  this  nature,  which  are  not  easily  recon- 
cileable  to  each  other,  being  grounded  upon  very  miniite 
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nimstances    laid    hold  of  to    warrant    them,  which    if        Hall 
roughly  considered,  would  not  perhaps  appear  to  afford  ^* 

Scient  reasons  for  those  judgments.  erry. 

Jut  the  general  rule  of  the  Court  seems  now  to  be,  that 
2re  a  sum  of  money  is  charged  upon  lands,  and  the  legatee 
3  before  the  time  at  which  it  is  payable,  it  shall  sink  into 
estate  for  the  benefit  of  the  heir  or  devisee.  This  was 
t  settled  in  the  case  of  Poulet  v.  Poulet,  2  Ventr,  366., 
1 1  Vem.204,  321.;  but  it  has  been  attempted  by  various 
inctions  to  shew  that  this  case  does  not  fall  within  that 
eral  rule. 

St.  It  has  been  contended  that  this  sum  is  charged  as 
I  upon  the  personal  as  upon  the  real  estate,  but  I  do  not 
tk  that  the  personal  estate  is  at  all  affected  by  this  sum. 
J  residue  of  the  personal  estate  is  given  to  Stephen  and 
}masy  debts  and  legacies  being  first  paid.  Now  this  sum 
lot  a  legacy,  nor  is  there  any  bequest  of  it  as  such ;  but 
•e  are  several  other  sums  mentioned  in  the  will  which 
perly  answer  that  description,  and  are  payable  out  of 
personal  estate,  whereas  the  sum  in  question  is  charged 
)l]y  upon  the  real  estate,  and  I  should  so  have  held  if  the 
stion  had  arisen  between  Stephen  and  TTiomas^  whether 
7mas*s  share  of  the  personal  estate  should  bear  part  of 
burthen.  But  suppose  this  had  been  a  charge  upon 
h  estates,  yet  upon  the  authorities  of  Yates  v.  Phettiplace, 
Duke  of  Chandos  v.  Talbot,  it  would  have  partaken  of 
realty,  so  far  as  to  fall  into  the  land  upon  the  death  of 
party  for  whom  it  was  i(itended. 

The  second  point  contended  for  as  taking  this  case  out  of 
general  rule  was,  that  the  postponement  relates  only  to 
time  of  payment,  and  cannot  in  any  way  be  annexed  to 
substance  of  the  legacy.     But  this  distinction  does  not 
d  in  cases  of  charges  upon  lands,  and  even  if  it  did,  I  do 
think  that  it  would  affect  the  present  question,  for  in 
i  case   there   is   no   gift,  except  by  the  words  "  so  as  ^ 

pay,"  and  the  subsequent  words,  "  I  will  the  premises 
ill  be  chargeable  accordingly,"  which  plainly  refers  to  the 
iner  clause,  so  that  here  is  no  original  gift,  and  a  time  after- 
rds  appointed  for  payment,  but  the  whole  amounts  to  no 
re  than  a  direction,  that  such  a  sum  shall  be  paid,  and  if 
8  sum  had  been  to  arise  wholly  out  of  the  personal  estate, 
link  that  even  in  that  case,  it  would  not  in  the  event 
ich  has  happened,  been  transmissible,  the  time  of  pay- 
^t  being  annexed  to  the  substance  of  the  gift, 
fhe  third  point  contended  for  was,  that  the  bequest  was 
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Hall        intended  to  vest  immediately  upon  the  testator's  death,  and 
rp  ^*  that  the  reason  for  appointing  the  time  of  payment  did  Dot 

arise  from  the  nature  of  the  bequest,  but  solely  firom  the  cir- 
cumstances of  the  estate  chargeable  with  such  payment 
But  if  I  were  to  lay  any  stress  upon  this  objection,  I  should 
overthrow  many  cases  which  have  been  fully  settled,  Saehj 
all  the  late  determinations  it  has  been  held,  that  whenever  i 
sum  of  money  is  charged  upon  lands,  whether  hjmBfd 
portion  or  legacy,  payable  at  a  future  day,  and  the  penoa 
dies  before  the  time  of  payment,  it  shall  sink  into  the  haaif 
and  not  go  to  the  representative  of  the  person  so  dying. 

I  now  come  to  the  cases  cited  for  the  plainti£  In  the 
case  of  King  and  fftthersy  according  to  my  recollectioa  cf 
it,  the  ground  of  the  judgment  was,  that  there  were  only  two 
things  requisite  to  vest  the  right — that  is  to  say,  the  attain- 
ing  the  age  of  twenty-one  and  marriage,  both  which  had 
actually  taken  place ;  and  though  the  payment  was  subject 
to  a  contingency,  yet  it  was  expressly  provided,  that  thena 
charged  should  be  paid  whenever  that  contingency  shorii 
happen.  In  the  case  of  Wilson  v.  Spencer,  3  P.  Wms.  172*  ^ 
legacy  was  absolutely  vested,  though  the  testator  had  gtren  a 
year  for  the  payment  of  it.  The  circumstances  of  the  case  ef 
fFhalley  v.  Cox  are  not  sufficiently  agreed  upon  for  me  to 
make  it  the  ground  of  my  determination.  In  the  case  d 
Buckley  v.  Stanlake  the  devise  of  the  wife  was  expressly  ta 
the  use  of  the  husband's  will,  which  induced  the  Comt  to 
make  a  more  equitable  construction  in  favour- of  his  bequestSi 
The  case  of  Innocent  v.  Taylor  is  of  no  authority,  the  book 
from  which  it  is  cited  not  containing  Lord  Nottingkami 
own  reports.  I  agree,  indeed,  that  there  are  several  caM 
about  the  time  at  which  that  of  Innocent  v.  Taylor  is  aaid 
to  have  been  decided,  which  are  in  favour  of  the  doctrine  con- 
tended for  on  behalf  of  the  plaintiff,  but  being  antecedent  t0 
the  resolution  in  the  case  of  Poulet  v.  Poulet,  which  first  set- 
tled this  matter,  they  are  of  no  weight  with  me ;  whereas  that 
of  Bright  V.  Norton  is  an  authority  which  comes  up  to  the 
present  point. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  neither 
the  distinctions  endeavoured  to  be  established,  nor  the  au- 
thorities cited  for  the  plaintiff,  are  sufficient  to  take  the  caie 
out  of  the  general  rule ;  and  that  as  the  sum  in  question  it 
given  to  the  person  in  whose  right  the  plamtiff  daims  it,  no 
otherwise  than  by  the  direction  for  payment,  and  as  shs 
died  before  the  time  of  payment  came,  it  never  vested  in  heff 
Bill  dismissed  without  costs. 
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.    WILLIAM    ASHBURNHAM     and 

thjers^  Executors  and  Devisees  of  RO-^  Plaintiffs  ;(1) 

ERT  BRADSHAW 

and 
3RGE  BRADSHAW  and  Others,  the' 
[eirs  at  Law  of  ROBERT  BRADSHAW, 
le  ATTORNEY-GENERAL,  and   the\jj 
orporation  of  the  Charity  for  the  Sons  of  / 
te  Clergy,  and  the  Corporation  of  Queen 
nne's  Bounty 


November  S  and  10,  and  December  11,  1738,  and 

April  26,  1740. 

BBT  Br ADSH  A  w,  by  his  will,  dated  the  20th  of  November,      2  Atk.  36. 

I,  devised  divers  lands  and  tenements  to  trustees  and  2  Bur^^'  Eccl. 
'  heirs,  in  trust  for  the  benefit  of  certain  charitable  uses     ^^>  ^^« 

dn  mentioned.  Svtmmam 

jiMkbumham  by 
ill  of  the  20th  Nor.  1734,  devised  certain  lands  to  trnstees  and  their  heirs  for  the 
t  of  certain  charitable  uses  therein  mentioned.  The  statute  of  Mortmun  commenced 
and  after  the  24th  of  June,  1736;  and  Sir  W,ji,  died  in  July,  1736:  held,  by  all  the 
«y  that  the  devise  to  the  charitable  uses  was  good  in  law.(2) 

le  statute  of  Mortmain,  9  Geo.  2.  c.  36.  enacts,  that 

and  after  June  24, 1736,  no  manors,  lands,  &c.  shall  be 

n,  granted,  aliened,  &c.  to  any  person  or  persons  what- 

er,  in  trust  or  for  the  benefit  of  any  charitable  uses 

tsoever,  except  in  the  manner  specified  in  the  act,  and 

ires  that  all  gifts,  grants,  conveyances,  &c.  of  any  lands, 

to  or  in  trust  for  any  charitable  uses  whatsoever,  which 

after  the  said  24th  day  of  June,  1736,  be  made  in  any 

r  manner  or  form  than  by  that  act  is  directed  shall  be 

• 

he  testator  died  in  July,  1736. 

he  object  of  the  bill  was  to  prove  the  will,  and  to  esta- 

I  the  trusts  and  charities. 

r.  Browne,  Mr.  Owen,  Mr.  Chute,  and  Mr.  Fenwick, 

lie  heirs  at  law. 

—  -  — 

)  The  whole  of  this  case  is  taken  3  Aik.  551,  and  1  Veff.  32.  S.  C.  Willet 

Lord   Uardwicke's    Note-book,  v.  Sandford^  ibid.  186.     Attomey-Ge^ 

the  papers  foond  amongst  his  Lord-  neral  v.  Heartwell^  Amb.  451.  S.  C.  2 

8  iiianiis<*.ripis.  Eden's  Rep.  234.   AUomeff^Generali* 

J  See  AUometf'General  v.  Lloydy  Downing j  Amb.  bbO* 
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AsHBuny-         The  will  was  ambulatory tUl  the  testator^s  death;  i 
HAM         passed  by  it  until  after  that  time,  and  consequently  m 

BuADSHAw.  ^^^  ^^®  ^^^  °^  June,  1736  3  but  in  order  to  take  ti 
out  of  the  act,  it  must  be  shewn  that  the  lands  wei 
veyed  before  that  time.  If  wills,  made  before  the  1 
to  take  effect  where  the  testator  did  not  die  until  aftei 
passed,  it  will  lead  to  the  greatest  frauds,  such  as  ant 
wills,  &c.  It  is  not  to  be  supposed  that  the  leg 
intended  to  give  all  the  time  between  the  passing  of 
and  the  24th  of  June,  1736,  to  enable  people  to  mal 
dispositions  by  their  wills  which  it  was  the  object  of 
to  prevent.  The  decisions  which  were  made  upon  1 
tute  of  Frauds  have  no  application  to  the  question  u] 
act.  That  act  related  only  to  the  form  and  circun 
of  the  execution  of  wills ;  this  to  their  actual  operatic 
Statute  of  Frauds  was  construed  as  if  the  words  ha 
all  devises  of  lands  made  after  the  24th  of  June.  *] 
creates  an  incapacity  in  all  the  subjects  of  England 
land^  to  charitable  uses  after  the  time  therein  men 
and  it  cannot  be  said,  that  the  trustees  in  this  case  t 
interest  in  these  lands  before  the  testator's  death, 
time  the  will  was  inoperative.  A  devise  by  a  joint-ti 
void,  though  a  conveyance  severs  the  joint-tenancy, 
vise  to  a  man  who  afterwards,  but  before  the  testator's 
becomes  a  monk  is  void. 

Mr.  Attorney- General,  Mr.  Fazakerley,  and  M 
worthy  for  the  charities. 

This  act  breaks  in  much  upon  the  law  of  the  lai 
restricts  the  subject's  right  of  disposing  of  his  proper 
ought  therefore  to  be  construed  with  strictness ;  an* 
cases  a  construction  ^ving  to  laws  a  retrospective  op 
ought  if  possible  to  be  avoided.  It  has  been  argued 
will  is  as  nothing  before  the  death  of  the  testator,  I 
time  of  making  it  is  in  many  respects  material.  Thet 
must  have  the  lands  devised  at  the  time,  and  if  he 
afterwards  become  lunatic,  his  will  will  nevertheless  be 
The  words  in  this  act  relate  solely  to  the  act  of  the 
and  the  word  given  peculiarly  applies  to  wills ;  and  cai 
said,  that  the  testator  gave  the  property  in  question  af) 
24th  of  June  ?  after  that  time  he  did  nothing  to  aft 
property.  It  is  common  parlance  for  a  testator  to  saj 
he  has  given  property  by  his  will.  It  is  the  will  whid 
veys  and  settles  the  lahd,  and  not  the  death  of  the  | 
It  is  like  an  executory  devise  made  before  the  ad  wbic 


Bradshaw. 
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ot  take  effect  until  afterwards.    The  cases  upon  the  Statute    Ashburn- 
F  Frauds  are  precisely  in  point.     Serjeant  v.  Puntisy  Pre.         haIi 
I  Ch.  77. 

The  Lard  Chancellor  mentioned  the  case  of  Gillmore  v. 
liuter,  2  Mod.  310.  2  Lev.  22/.  2  Jones,  208.  1  Freem. 
K.  1  Vent.  330.  2  Shaw.  16.  and  on  the  11th  December, 
le  cause  standing  agdn  in  the  paper,  his  Lordship  declared 
lit  the  first  question  appeared  to  be  a  point  of  law,  arising 
[Km  the  construction  of  a  new  Act  of  Parliament,  which 
id  never  come  in  judgment  before,  and  to  be  a  matter  of 
teat  consequence,  for  which  reason  he  thought  it  fit,  in 
!der  to  the  settling  the  law  thereon,  to  take  the  opinions  of 
i  die  Judges,  and  therefore  ordered  that  the  opinions  of  all 
le  Judges  should  be  taken  upon  the  following  case,  viz. — 
bbert  Bradshaw,  Clerk,  oh  the  24th  day  of  November, 
JSif  duly  made  and  executed  his  last  will  and  testament  in 
Siting,  and  by  the  said  will,  gave  and  devised  divers  lands 
id  tenements  to  trustees  and  their  heirs,  in  trust,  or  for  the 
Biefit  of  certain  charitable  uses  therein  mentioned,  amongst 
ireral  other  trusts. 

The  statute  of  the  9th  Geo.  2.  intitled  an  Act  to  restrain 
m  Disposition  of  Lands,  whereby  Uhe  same  become  Un- 
penable,  commenced  from  and  after  the  24th  day  of  June, 
KK. 

In  July,  1736,  the  testator  died  mthout  altering  or  re- 
Aing  his  said  will. 

Question  :  Whether  such  gift  or  devise,  so  far  as  the  same 
Ittes  to  the  charitable  uses  aforesaid,  be  good  in  law,  not- 
hfastanding  the  said  statute  or  not. 

The  Judges,  on  the  4th  of  December,  1739,  certified  that 
•y  were  of  opinion  that  the  gift  or  devise,  so  far  as  the 
me  related  to  the  charitable  uses  aforesaid,  was  good  in 
^9  notwithstanding  the  said  statute. 
This  certificate  was  signed  by — 

W.   LbB.  J.   FORTESCUE,  A. 

J.    WiLLES.  W.   FORTESCUB. 

J.    COMYNS.  W.    ChAPPLE. 

F.  Page.  T.  Parker. 

Law:  Carter.        M.  Wright. 

E.  Probyn. 
tlie  following  note  is  found  amongst  Lord  Ilardwicke's 
pers  relative  to  this  cause ;  it  does  not  appear  by  which  of 
^  Judges  it  was  furnished  : 

**  All  the  Judges  except  Mr.  Justice  Denton  having  heard 
^Uisel  for  all  the  parties,  met  at  Lord  Chief  Justice  Lee's 
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AsHBCRN-    chambers^  4th  December,  1739,  &nd  held  that  a  will  vat  i 
HAM         revocable  disposition  in  pnssenti,  to  take  effect  in  fiUm$f 
^*  that  there  are  two  times  a  will  has  respect  to^  the  time  tf 

making,  and  the  time  of  its  taking  effect  by  the  death  cftb 
testator.  The  time  of  making  the  wQl  cancema  Ihe  o^Mi^ 
of  the  giver ;  the  time  of  its  taking  effect,  by  the  iaik  4 
the  testator,  concerns  the  capacity  of  the  taker.  The  pb' 
sent  act  does  not  work  an  incapacity  in  Hhe  taker,  batkflr 
giver.  The  act  has  no  retrospect ;  if  that  had  been  iakifct 
it  would  have  been  general,  and  not  to  take  effect  from  a  p^ 
ticular  day.  They  unanimously  held  the-  devise  good,  wt 
accordingly  certified  to  the  lAnrd  Chancellory  and  giMW 
their  opinions  on  Dy.  45.  b.  2.  And.  11.  4  Leonid.  4 
prop.  106.  3  Bui.  43.  4?.  2  Ch.  Rep.  301  to  303.  21U 
310.  2  Show.  17.  Skin.  227.  Pre.  m-  Ch.  77-  31* 
227.  2  Jo.  106.  1  Vent.  330.  Bunier  r.  Coke,  I  Alt 
237.  Fitzg.  225.  233.,  and  my  brother  Denton  udumi 
me  that  he  entirely  concurred  in  this  opinion.'^ 

The  following  letter  from  Lord  Chief  Baron  Parbr  l» 
Lord  Hardwicksy  dated  1st  December,  1738,  ia  likni* 
found  amongst  the  papers  relating  to  this  cause* 

"My  Lord, 

"  I  have  considered  of  the  statute  of  the  9th  of  his 
Majesty,  against  dispositions  to  charitable  uses^ 
cites  those  dispositions  to  be  contrary  to  law^  and 
that  from  and  after  the  24th  of  June,  1736,  no  manorsihfl'ikl 
&c.  shall  be  given,  granted,  aliened,  limited,  released, 
f erred,  assigned,  or  appointed,  or  any  ways  conveyed  or  iril|j 
tied  to  or  upon  any  person  or  persons,  &c.  in  trust,  or 
the  benefit  of  any  charitable  uses,  unless  in  the 
therein  directed ;  and  by  another  section  provides,  thlK 
gifts,  &c.  which  shall,  from  and  after  that  day  be  mmfeisi 
other  manner  or  form,  shall  be  void.     The  question  ii| 
ther  this  act  extends  to  a  will  made  before  the  24th  of  Ji>^ 
1736,  by  a  man  who  died  after  that  day. 

"  It  must  be  admitted  that  a  will  is  so  far  ambulatory,  ib' 
not  consummated,  that  no  interest  can  vest  in  the  devisee  til 
the  testator's  death  ^  but  though  a  will  is  subject  to  revoci- 
tion  during  the  testator's  life,  and  cannot  take  effect  withl^ 
spect  to  the  passing  of  an  interest  till  his  death,  yet  it  seM 
to  me  to  be  a  disposition  of  the  estate  devised  from  thetii^j 
ofmakiug,  because  no  writing,  publication,  or  other  art^j 
necessary  to  be  done  between  the  makmg  of  the  will  sad  tk 
testator's  death,  and  if  so,  the  statute  will  not  affect  tllepl^ 
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•nt  case.     This  your  Lordship  will  find  to  be  my  Lord     Ashburn- 
b/Z's  opinion  in  the  case  of  Bunter  v.  CokCy  in  Fitzg.  Rep.         ^^^ 
K.  and  Lord  Trevor* s  opinion  in  the  case  of  Arthur  v.    ^     ^* 
^tekenham^  237^  238,  239,  of  the  same  book.    The  cases  in 
h  book  are  very  incorrectly  reported,  but  I   have  been 
edibly  informed  that  these  two  arguments  are  authentic, 
d  were  communicated  by  Mr.  D^Anvers  .to  Mr.  JValthoe, 
t  publisher,  to  make  the  book  sell  the  better.    There  are 
I  terms  in  FUzgibbon  when  these  resolutions  were  deli- 
jBtdy  but  I  find  in  Salk.  237*  that  the  case  of  Bunter  and 
i)|c  was  determined  Mich.  6  AnnsB,  B.  R.  and  by  tlie 
■EiialB  of  the  House  of  Lords,  which  I  have  perused,  the 
ifpaoient  appears  to  be  affirmed  24th  Feb.  1707 y  &nd  by  a 
jpirt  of  Mr.  Blencowes,  (where  the  case  of  Arthur  v.  Boo* 
fiham  in  Fttzgibbon  is  called  by  the  name  of  Archer  y. 
^H^unhamj)  the  resolution  of  the  Court  of  Common  Pleas 
i|ears  to  be  delivered  in  Hilary  1707-8.    The  case  of  QiU 
lire  V.  Shuter,  2  Lev.  227.    2  Jo.  108.  109.    2  Show.  16* 
^  1  Vent.  330.  seems  to  countenance  this  opinion,  though 
jl^  entirely  similar,  because  wills  are  gratuitous  dispositions. 
It  it  would  have  been  against  natural  justice  to  have  con- 
ned the  Statute  of  Frauds,  to  have  a  retrospect  so  as  to 
ptroy  contracts  for  just  debts,  but  the  ease  in  2  Ch.  Rep. 
|L  and  the  Judges'  opinions  cited  by  Mr.  Pollexfeny  in  2 
\jm.  17*  do  in  my  bumble  apprehension,  pretty  much  re- 
le  the  present  case.    By  29  Car.  2.  c.  8.  s.  5.  devises  of 
are  to  be  in  writing,  and  executed  as  there  directed,  or 
to  be  void.     The  circumstances  there  required  affect  the 
on  of  the  will  as  well  as  the  directions  of  this  statute 
the  operations  of  a  gift,aiid  there  is  room  for  the  same 
ation  in  the  word  '  restrain'  in  the  title  of  this  act  as 
tiie  word  ^prevention'  in  the  title  of  the  Statute  of 
to  shew  this  to  be  a  cautionary  law  made  to  prevent 
inconveniences, 
nbmit  these  loose  thoughts  to  your  Lordship's  considera- 
;  and  am  as  I  am  bound  to  to  be  with  the  utmost  respect. 
My  Lord, 

Your  Lordship's  most  obliged  humble  servant. 

Temple,  T.  PARKER. 

1,  1738. 

wbe  Lord  Chancbllor,  on  the  26th  of  April,  17^>  de- 
M  the  charitable  bequests,  and  devises,  and  the  trusts  of 
^MU  to  be  established.  (1) 


L 


(1)  Reg.  Lib.  A.  1739.  fo.  441. 
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RAINSFORD  v.  LANGHAM.  (1) 


Nov.  nth,  1738. 

Sir  Edward      SiR  Edward  Nichols  being  seised  in  fee  of  the  mai 

e^Oed  to^°Sie  -^<**'^^  ^^^  ®f  several  messuages  and  lands  in  Fi 
advowson  HcLsilhickj  Sulby  and  Hardtmckey  and  also  of  the  adfi 
by  hSr^if '*  of  the  church  of  Hardwicke,  by  wiU  bearing  date  1 
devises  to  August,  1708,  devised  part  of  the  premises  to  tlie  i 
and  their  heirs  bis  sister  for  life ;  and  then  gave  and  devised  to  his 
Ss^Mu*^^  tees  their  heirs  and  assigns  for  ever,  all  and  singular  oti 
cottages,  messuages,  cottages,  closes,  &rms,  woods,  lands,  tene 

woo^'  lands'  ^^'^  hereditaments,  whatsoever,  situate,  standing,  lyii 
tenemento,and  beiuff  in  Foxton  aforesaid,  Hasilbicky  Sulby  and  Hare 

hereditaments,       T^^i     .^i.^i  ^  ^    f  ».* 

lying  in  Hard-  and  all  Other  his  lands  and  tenements  whatsoever  beR 
Sl^othCT  Ws"^  vised,  with  their  and  every  of  their  appurtenancesj 
lands  and  te-  this  Special  trust  and  confidence  in  them  reposed,  and 
soever  noT  be-  latent  and  purpose  that  they  do  and  shall  out  of  the 
fore  devised,  and  profits  yearly  and  every  year  for  ever  hereafter 
purtenances,  cause  to  be  paid  the  sum  of  30/.  a-piece  to  eight 
w  30Aper^  vicars  for  the  time  being  of  eight  respective  vicarages, 
annumy  to  each  which  was  the  vicaragc  of  Hardtvicke,  and  directc 
of  eight  ^car-  the  surplus  of  the  rents  should  be  disposed  of  to  su( 
ages,  one  of      ntable  uses  as  the  trustees  should  think  fit. 

which  was  the 

vicarage  of  Hardwitke  and  directs  the  surplus  of  the  rents  to  be  disposed  of  to  such  ( 

uses  as  his  trustees  should  think  fit. 

The  church  of  Hardwicke  having  become  vacant  after  the  death  of  the  testator,  uj 
filed  agiunst  the  trustees  by  the  heir  at  law  of  the  testator  alleging  that  the  advowso 
to  them  under  the  wiU,  and  against  the  bishop  to  compel  him  to  grant  institution  to  1 
tiff's  clerk.  It  was  held  upon  the  certificate  of  the  judges  that  the  advowson  did  dc 
the  will  to  the  trustees;  and  a  lapse  having  been  incurred  the  bishop  was  decreed  to  i 
plaintiff's  clerk. 

After  the  testator's  death  the  church  of  Hardwk 
came  vacant,  and  the  plaintiff  being  the  heir  of  Jam 
sey  deceased,  who  was  the  heir  of  Sir  Edward  Nichol 
a  bill  against  the  bishop  to  injoin  him  from  present] 
clerk  nominated  by  the  trustees,  and  to  compel  him  t 
institution  to  the  clerk  nominated  by  the  plaintiff,  and 
the  trustees  alle^ng  that  the  advowson  passed  to  thei 

(1)  The  whole  of  this  case  is  taken  from  a  manuscript  report,   Lore 
wickers  note  of  it  being  yerj  short. 
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will;  and  insisting  that  no  use  being  declared  of  it  there    Rainsford 
a  resulting  trust  for  the  heir  at  law.  ^- 

he  Lord  Chancellor,  conceiving  a  doubt  whether  the  ^^^^^^^m. 
iwson  passed  to  the  trustees  by  the  will  directed  a  case 
e  made  upon  that  point  for  the  opinion  of  the  judges  of 
Court  of  King's  Bench,  who  after  hearing  it  twice  ar- 
i  certified  unanimously  that  they  were  of  opinion  that 
advowson  did  not  pass  by  the  will  to  the  trustees, 
he  cause  now  came  on  again. 

ORD  Chancellor.  But  for  one  reason  I  should  have 
lissed  the  plaintiff's  bill,  for  it  comes  now  to  be  in  the 
ire  of  a  quare  impedit. 

he  first  question  was,  whether  the  advowson  passed,  and 
did,  then  2ndly,  Whether  there  was  a  resulting  trust  for 
heir  at  law. 

he  opinion  of  tlie  judges  is,  that  this  is  strictly  a  legal 
;  but  a  circumstance  has  taken  place  which  prevents 
plaintiff  from  maintaining  a  quare  impedit^  namely  that 
>se  has  been  incurred. 

ow  as  this  Court  sometimes  interposes  to  prevent  the 
ite  of  limitations  from  taking  effect^  so  in  this  case  it 
be  decreed  that  the  advowson  descended  upon  the  heir 
aw  of  Sir  Edward  Nichols,  and  that  the  Bishop  of 
rrbijrough  ought  to  admit  the  clerk  who  has  been  ap- 
ted  under  that  title. 

ecree  that  the  bishop  do  admit  the  plaintiff's  clerk  with- 
costs.  (1) 


(1)  Reg.  Lib.  B.  1738.  fo.  110. 
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BRANDLING  v.  ORD.  (1) 


November  15M,  1738. 

I  Atk.  571.     It  was  said  by  the  lx>rd  Chancellor  in  this  cause^  that  amn 
A  maa  who       ^Jjq  purchases  for  a  valuable  consideration,  with  notice  of  i 

purchases 

for  a  yaluabie  voluntary  settlement  from  a  person  who  bought  without  w- 
^^°^"J^Jf^^''°/  tice,  shall  shelter  himself  under  the  first  purchaser,  yet  it 
a  voluntary      must  be  very  same  interest  in  every  respect. 

settlement, 

from  a  person  who  bought  without  notice,  shall  shelter  himself  under  the  first  pmtbsie.  (Q 

A  man  cannot  He  likewise  said,  he  never  knew  a  man  defend  himidf  ii 
in  this  court,  this  Court,  as  a  purchaser  for  a  valuable  consideration  vank 
forVvSulSu!^  articles  only;  if  he  is  injured,  he  must  sue  at  law  upontte 
consideration     Covenants  in  the  articles. 

oni7.'^(3)^^  ^  H^3  Lordship  also  laid  it  down  as  a  rule,  that  where  fe 
Where  defend^  defendants  plead  a  former  suit,  that  the  Court  implied  tkat 

TforSeiJl^t  ^^  ^^  ^^^^  ^^^^  *^y  dismissed  the  bill,  is  not  saffidai^ 
they  must        they  must  shew  it  was  res  judicata,  an  absolnte  detembi- 

tion  in  the  Court  that  the  plaintiff  had  no  title. 

He  also  held,  that  a  tenant  in  tail,  out  of  possessioo,  on' 

not  bring  a  bill  to  perpetuate  testimony  of  witnesses,  tl 
cannot  bring  a  he  has  recovered  possession  by  ejectment ;  if  he  doeS|  • 
tuate  t^^  the  defendant's  demurring  for  this  reason,  the  Comt  vl 
"»«'>^  allow  it.  (4) 

A  bill  dropped  And  that  a  bill  dropped  for  want  of  prosecution  is  nei« 
prosecution,  is  to  be  pleaded  as  a  decree  of  dismission  in  bar  to  anfllktf 

pleaded  as  a  a     •»    x.  •  •  l^ 

decree  of  dii-       And  that  a  fine  by  a  termor  for  years,  is  a  forfdture;  HI 

the  reversioner  has  five  years  after  the  expiration  of  the  toi 
to  enter. 


shew  it  was  ret 
Judicata^ 

A  tenant  in 
tail  out  of 
possession. 


mission. 


(1)  This  case  is  taken  from  Atkyns* 
There  is  no  statement  of  the  case  io 
Lord  Hardwicke*s  Note-book,  or  in 
the  Register's-book,  it  appears  both 
from  his  Lordship's  Note-book  and 
the  Register's  book  that  the  plea  was 
overroled.  See  Reg.  Lib.  A.  1738.  fo. 
21. 

(2)  See  Lowther  v.  Carleton^  Cas. 
temp.  Talbot,  187.  Harrison  v.  Forthy 


Free,  in  Chan.  51 .  Kennedy  v.  Ddj^ 
1  Sch.  &  Lef.  370.  Macqueen  ▼•  1^ 
quhar,  1 1  Yes.  479. 

(3)  See  Fitzgerald  v.  FakoMipi 
Fitz.  Rep.  207.  Hart  v.  MiddUmnt, 
3  Atk.  377. 

(4)  Parry  v.  Rogers,  1  Vera.  4llj 
Phil^s  V.  CarezD,  1  P.  Wms.  117.,«i 
see  Mitford's  Pleadings,  131. 
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NYERS  and  OTHERS Plamtiffs  j  (1) 

and 
KD  ABERGAVENNY  and  OTHERS    .    Defendants. 


Nov.  lethf  1738. 

iioTioN  by  the  plaintiff  foe  an  injunction  to  stay  the     lAtk.285. 
::eedings  of  the  Defendants  at  law  till  the  hearing  of  the  A  bill  of  peace 
se  in  this  Court^  upon  a  suggestion  that  this  is  a  bill  of  junction  to 
:e,  and  always  favoured  in  equity,  for  the  principal  prayer  J^^^nf  ^*ho 
t  is,  that  the  defendants  who  have  only  a  small  interest  have  an  in- 
lat  part  of  the  manor  of  Tunbridgey  which  is  in  dispute  J^noVo/  ^ 
•  accept  of  such  a  compensation  as  this  Court  shall  think  TunMdge 
onable,  for  the  houses  the  plaintiff  has  built  upon  the  ing  at  law 

^  against  the 

plaintiffs  for 
bff  houses  on  the  matior  without  leave^  and  that  they  may  accept  of  such  a  compensatioii 
i  Court  shall  think  reasonable. 

ORD  Chancellor  : — I  do  not  see  how  this  Court  can  The  Court  dis- 
me  such  a  power,  unless  they  had  a  right  of  being  applied  injunction,  as 
3  an  arbitrator,  or  had  a  legislative  authority  lodged  in  ^^^y..  ^f ^°*  ^® 
1,  neither  of  which  belong  to  them ;  for  they  act  only  an  arbitrator, 

jadicial  capacity.  ?e°^dativrau- 

he  proper  bill  of  peace  was  a  former  one,  brought  by  thority,  but  act 
tenants  of  this  manor,  for  such  a  bill  may  as  well  be  capacity. 
^ht  by  tenants  against  a  lord,  as  by  a  lord  against  te-  A  bill  of  peace 
8 ;  (2)  but  that  bill  was  dismissed,  upon  the  suggestion  bc^Lought  by 
lis  very  plaintiff,  Mr.  Conyers  himself,  that  they  ought  tenants  against 
larly  to  proceed  at  law ;  and  therefore  thither  let  him  go,  lord  agunst 
not  apply  improperly  for  relief  in  that  Court,  which  he  tenants, 
absolutely  insisted  had  no  power  of  relieving.    This 
6s  very  near  the  case  of  election,  for  he  has  chosen  to 
eed  at  law,  and  therefore  let  him  seek  his  remedy  there. 
is  Lordship  for  these  reasons  ordered  the  injimction  to 
d  dissolved. 

>  This  case  is  taken  from  Atkyns.  (2)  See  The  Mayor  of  York  v.  Pi7- 
e»  not  appear  in  Lord  Hardmcke's  kington,  ante  page  293,  and  the  notes 
^book.  to  that  case. 


2  L 
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EDMUND  OKEDEN Plaintiff;  (1) 

and 

PETER  WALTER,  JOHN  BOND,  WIlA 
LI  AM  OKEDEN,  JOHN  GOULD  and 
MARY  his  Wife,  CONYERS    PLACE  I  ^.    , 
the  Younger,  Clerk;  and  MAGDALEN,  f  ^^^'^**^ 
hb  Wife,  and  WILLIAM  OKEDEN,  ah 
Infant,  the  Son  of  the  Plaintiff     .     •     •  y 


November  I5ih  and  17 thy  1738. 

William  Okbdbn  having  two  naturtd  sons,  the  phiiiif 
and  the  defendant,  William  Okeden;  and  only  one  k^ 
mate  child,  Mary  Glisson,  to  whom  a  sum  of  bjOt  | 
upon  his  death  was  secured  by  a  term  affecting  aUUiMl  ^ 
estates  which  was  created  by  his  marriage  settlement;  bfliil 
will,  dated  the  29tb  of  January,  1716,  directed  thit  li 
debts  and  legacies^  and  also  the  said  5,000/.  due  to  * 
should  be  pud  daughter  should  be  paid  out  of  his  personal  estate;  vH 
out  of  his  per-  ^jj^^  should  not  be  su£5cient,  then  he  devised  to  trtfteei 

sonal  estate,  ,     '  ^ 

but  if  that        certain  estates  in  the  coimties  of  Dorset  and  fFilts,  In  W 
sufficient  theu    ^^^  ^^®  trustees  and  their  heirs  might  sell  the  same  or  af 

he  devises 
cert^  estates 
upon  trust  to 
sdl  the  same 
or  any  part 


1  Atk. 550. 

miUamOke' 
den  by  his 
wiU  directs 
that  his  debts 
and  legacies 
and  also  the 
sum  of  5,000/L 
due  to  hit 


part  thereof,  and  thereby  pay  off  his  debts,  legacies  i 


1 


I 


funeral  expenses,  and  also  the  said  5,000/.  and  such  put' 
should  not  be  sold,  he  devised  to  the  same  uses  as  his 

thereof,  and  thereby  pay  off  his  debts  and  the  said  5,000/.,  and  such  part  as  iboril 
be  sold,  and  aU  other  his  lands  he  devised  to  trustees  for  300  years  with  TO/aSti^ 
the  defendant,  WUiiam  Okeden,  for  life,  remunder  to  his  first  and  other  sons  in  til  ^ 
with  like  remainder  to    the  pluntiff  and  his  first   and  other  sons ;  and  he  decbn' 
trusts  of  the  300  years  term  to  be  that  the  trustees  should  receive  the  rents,  ^M*^^, 
profits  thereof,  and  thereout  after  paying  a  certain  annuity  should  apply  sach  ■>■*  f*'^^ 
should  think  fit  for  the  maintenance,  placing  out,  and  education  of  the  plabtif  i* 
fendant,  his  two  natural  sons,  until  Uiey  should  attain  the  age  of  twenty^fiw  yt*^' 
for  raising  the  5,000/.  for  the  plaintiff,  in  case  lie  should  attain  the  age  of  tPMT^g' 
and  to  apply  yearly  such  sums  as  should  be  necessary  for  the   support  and  Ml*'^ 
of  his   mansion-house,  buildings,  and  estates,    and  to  pay  the  residue  of  theK^"'^ 
profits  to  the  person  entitled  to  the  estate  after  the  term  was  satisfied.  ^ 

Held,  that  the  sum  of  5,000/.  given  to  the  plaintiff  was  not  to  be  raised  by  sale,  ^1^; 
payment  of  the  annuity  and  the  muntenance  was  to  be  paid  out  of  the  rents  and  fX^* 
the  estate  until  WUliam  Okeden  attained  the  age  of  twenty-five. 


^ 


(1)  The  statement  of  this  case,  and  the  argaments  of  counsel  are  tito*^ 
Lord  Hardwicke't  Note-book;  the  judgment  from  Atkyns. 
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m  house  at  Moor-Critchellj  and  which  hy  his  said  will 
d  all  other  his  lands  he  devised  to  trustees  for  three-hun- 
2d  years,  remainder  to  the  defendant  TFilliam  Okeden  for 
I,  remainder  to  his  first  and  other  sons  in  tail  male,  re- 
dnder  to  the  plaintiff  for  life,  remainder  to  his  first  and 
ler  sons  in  tail  male,  remainder  to  his  own  right  heirs 
th  power  for  his  two  natural  sons  to  make  jointures  and 
ses  when  they  should  come  into  possession.  And  he  de- 
red  the  trusts  of  the  term  of  300  years  to  be  that  his 
stees  should  from  time  to  time  receive  all  and  singular  the 
its,  issues,  and  profits,  and  thereout  to  pay  30/.  per  an^ 
m  to  Mary  Morgan^  provided  she  continued  sole  and  un- 
rried ;  and  that  his  trustees  should  apply  such  sums  for 

maintenance,  placing  out  in  the  world,  and  education 
the  plaintiff  and  defendant,  his  two  natural  sons  as  they 
>uld  think  fit,  until  they  should  attain  the  age  of  twenty- 
)  years,  and  for  raising  the  sum  of  5,000/.  for  the  plaintiff 
:ase  he  should  attain  the  age  of  twenty-five  years  ;  and  to 
»]y  yearly  such  sums  as  should  be  necessary  for  the  sup- 
t  and  reparation  of  his  mansion-house,  and  other  build- 
8,  houses,  plantations,  and  estates,  for  taking  care  of 
1  managing  his  estate,  and  to  pay  the  residue  of  the  rents 
I  profits  to  the  person  entitled  to  the  estate  after  the 
m.  was  satisfied. 

Hie  testator  died  in  1718,  leaving  Mary  Glisson,  his  only 
itimate  child,  who  with  her  husband  died  soon  after- 
-ds  intestate,  leaving  the  defendants,  Mary  Gould  and 
ze  Pace,  her  only  children,  and  who  thereupon  became 
itled  to  the  5,000/.  secured  by  the  marriage  settlement  and 
the  reversion  in  fee  of  the  real  estate, 
rhe  object  of  the  bill  was  for  a  sale  of  a  sufficient  part  of 

estate  to  pay  off  the  charges  imposed  by  the  will. 
t  appeared  that  the  defendant,  William  OkedeUy  attained 

age  of  twenty-five  in  1728,  and  that  the  plaintiff  at- 
led  that  age  in  1731,  and  that  the  defendant  having  been 
into  possession  of  the  estate  by  the  trustees  when  he 
lined  the  age  of  twenty-one  years  had  ever  since  applied 
;  rents  and  profits  to  his  own  use. 

rhe  question  was  whether  the  sums  of  money  charged 
ya  the  term  of  300  years  were  to  be  raised  by  a  sale  of  the 
ds,  or  were  to  be  paid  out  of  the  rents  and  profits. 
Mr.  Broume  for  the  plaintiff. 

Mr.  Serjeant  Hussey  and  Mr.  Wilbraham  for  the  de- 
idant  William  Okeden.    Mr.  jUtamey- General  and  Mr. . 

2  L  2 


Okeden 

V. 

Walter. 
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Ok  EDEN 

V. 

Walter. 


Nov.  17,  1738. 


1 


Fazakerley  for  the  trustees,  contended,  that  the  inciim* 
brances  ought  to  be  paid  by  a  sale  of  a  sufficient  part  of 
the  land ;  that  if  otherwise  no  provision  would  remain  for 
the  tenant  for  life,  and  the  creation  of  the  term  would  be 
useless.  That  a  charge  of  a  gross  sum  upon  rents  and  profits 
was  always  construed  to  authorise  a  sale.  That  the  phio- 
tiff  was  entitled  to  his  5,000/.  at  the  age  of  twenty-fiv^  and 
after  that  age,  the  provision  for  his  maintenance  ceased;  but 
that  object  could  only  be  secured  by  raising  the  money  bjri 
sale  for  the  whole  estate  did  not  exceed  650/.  per  anmm, 
and  as  the  5,000/.  was  not  to  be  paid,  miless  the  plaintf 
lived  to  the  age  of  twenty-five,  it  could  not  till  that  time  be 
a  charge  upon  the  rents  and  profits,  and  they  cited  Bookv 
Banks  J  5th  or  6th  December,  5  Ann  cor,  Cowper,  C.  wWi 
was  re-heard  in  1722,  by  Lord  Macclesfield,  who  thongk 
that  the  opinion  of  Lord  Cowper  was  wrong,  because  tk 
case  differed  but  little  from  that  of  Ivy  v.  Gilbert]  aks 
Jones  V.  fFarreny  March  1728.  Cor.  King,  C.  TrqffMi» 
Ashton,  1  P.  Wms.  415.  Berry  v.  Askham^  2  Vem.  % 
Sheldon  v.  Dortner,  2  Vem.  310. ;  and  Sir  I.  Talbot  v.  Ikb 
of  Shrewsbury,  Prec.  in  Ch.  394.,  and  fTarburion  v.  Iftf' 
burton,  2  Vern.  420. 

Mr.  Noel,  and  Mr.  Floyer,  for  the  defendants  Mary  GeM 
and  Jane  Pace,  who  were  entitled  to  the  reversion  in  fe 
contended  that  the  charges  were  to  be  satisfied  by  the  leflts 
and  profits  only,  and  that  there  was  no  authority  to  sell  A^ 
term  of  three  hundred  years,  that  some  of  the  trusts  of  tW 
term  could  only  be  executed  by  receiving  the  rents  ui 
profits,  as  that  for  keeping  the  estates  in  repair.   TW 
where  the  testator  intended  to  give  a  power  of  sak^A^ 
words  are  express,  as  in  the  direction  relative  to  the  laisof 
of  the  daughter's  portion  of  5,000/.    That  the  lasttmstt* 
pay  over  the  residue  of  the  rents  and  profits,  clearly  impfo     , 
that  the  other  trusts  were  to  be  carried  into  effect  out  of  4^  V, 
other  parts  of  the  rents  and  profits,  and  they  cited  i^^'  1] 
Gilbert,  2  P.  Wms.  13.  Prec.  in  Ch.  583.  |.^ 

Lord  Chancellor. — The  intention  of  the  testator  ii 
clear  to  me^  that  the  sum  of  5,000/.  was  to  be  raised  oat  rf 
the  rents  and  profits,  and  not  from  an  absolute  sale,  unk^ 
from  mere  necessity  ;  and  what  the  Court  would  do  in  suck 
case  is  another  consideration.  (1) 

The  directing  the  trustees  to  pay  yearly  money  for  tl* 


J 


(1)  See  Green  v.  Belchicry  ante,  p.  217,  and  the  notes  to  that  case. 
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)f  the  mansion-house,  farm-houses,  plantations,  &c., 

ng  indication  that  the  trustees  should  keep  posses* 

.  the  defendant,  JFilliam  Okederiy  arrived  at  his  age 

;y-five. 

lot  think  that  the  directing  a  gross  sum  to  be  raised, 

essarily  imply  that  it  should  be  raised  at  once,  and 

settled  in  the  case  of  Evelyn  v.  Evelyn^  2  P.  Wms. 
or  it  may  be  raised  out  of  the  rents  and  profits,  and 
ip  till  it  amounts  to  that  sum. 

ige  of  twenty-five  in  this  will,  is  the  time  fixed  for 
ment,  but  I  do  not  think  it  the  time  fixed  for  the 
for  the  testator  has  directed,  if  there  should  be  any 

that  it  should  be  paid  to  the  reversioner,  and  the 
consequence  would  have  been,  if  William  Okeden 
[  before  twenty-five,  that  what  had  been  received  out 
ents  would  have  been  the  money  of  the  reversioner, 
,t  have  been  paid  over  to  him. 

her  the  testator  computed  right  as  to  the  value  of 
te  is  not  material,  for  the  view  and  intention  is  to 
ded  only. 

onsideration  is,  how  far  this  Court  will  controul  the 
and  natural  import  of  the  testator's  words,  so  as  to 
.  sale. 

have  been  a  great  many  strong  cases  cited  to  this 
,  but  they  do  not  come  up  to  the  present  case.  The 
Sheldon  v.  Dormer^  2  Vern.  310.  goes  upon  the  point 
isity,  that  the  annual  rents  and  profits  would  not,  in 
ract  of  time,  pay  the  money ;  besides,  in  that  case, 

sale  of  the  estate  itself  would  not  answer  the  4,000/. 

upon  it. 

.  Gilbert  is  not  a  case  in  point,  for  the  defendant  the 
ner,  and  indeed  it  is  impossible  that  these  cases 
upon  wills  should  tally  in  every  respect,  yet  it  cer- 

a  very  strong  case  in  favour  of  the  reversioner. 

been  truly  said,  that  this  Court  has  laid  great  stress 
)articular  time  being  appointed  for  the  payment,  and 
rged  the  power  of  trustees,  in  order  to  raise  the  mo- 
lin  the  time. 

fore  here  the  surplus  profits  over  and  above  the  50/. 
im  annuity,  and  the  maintenance  to  Edmundj  shall 
ied  towards  the  discharge  of  the  5,000/.,  but  if  the 
profits  will  not  be  sufficient  to  answer  the  purpose, 
hall  be  strongly  inclined  that  the  estate  shall  be  sold 

up  the  deficiency. 


Oredkn 

Walter. 


This  Court  lays 
great  stress 
upon  a  particu- 
lar time'being 
appointed  for 
the  payment  of 
a  portion,  and 
has  enlarged 
the  power  of 
trustees  to 
raise  it  within 
the  time. 
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Okedek 

V. 

Walter. 


It  is  absurd  to  suppose  that  the  defendant  fFilliam  Okeden, 
was  entitled  to  be  let  into  possession  before  he  attained  his 
age  of  twenty-five,  as  both  he  and  his  brother  were  to  hare 
a  maintenance  till  that  age,  and  therefore  the  trustees,  by 
letting  him  into  possession  of  the  rents  and  profits  before 
that  age,  have  abused  their  trust ;  for  as  they  have  managed, 
how  was  it  possible  that  the  5,000/.  could  be  raised  by  the 
time  the  plaintiiF  came  to  the  age  of  twenty-five* 

I  will  not  immediately  decree  a  sale,  till  the  tmsiees  haie 
accounted  for  the  surplus  rents  and  profits ;  for  it  ifl  hail 
the  reversioner  should  suffer  by  the  sale  of  the  estate,  wha 
it  might  have  been  quite  cleared,  if  the  trustees  had  &!&• 
fully  executed  their  trust. 

His  Lordship  ordered  it  should  be  referred  to  a  Master|t» 
take  an  account  of  the  rents  and  profits  of  the  trust  defiiel 
to  the  trustees  for  the  term  of  300  years,  accrued  from  tlie 
death  of  the  testator,  fFilliam  Okeden,  until  the  defendmt 
fFilliam  Okeden  attained  twenty-five  years,  that  have  beai 
received  by  the  trustees,  or  by  the  defendant  fFilliam  Oh' 
den,  and  his  Lordship  dechured  that  the  defendants  tk 
trustees  are  answerable  for  so  much  thereof  as  have  bees 
received  by  the  defendant,  ^tV/mm  OArecfen,  until  he  atUtaeJ 
the  age  of  twenty-five  years. 

And  his  lordship  decreed  that  the  rents  and  profits,  after 
making  certain  allowances  therein  mentioned ;  were  to  te 
applied  to  the  payment  of  the  said  portion  of  5,000/.  giwt 
by  the  testator's  will  to  the  plaintiff.  And  the  consideratta 
of  how  the  surplus  was  to  be  raised  in  case  of  deficiency,  f» 
reserved.  (1) 


(1)  Reg,  Lib.  B.  1738.  fo.  111. 
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HARDY  V.  BAKER  and  Others.  (I). 


November  20M,  1738. 

IE  bill  was  for  an  account  of  the  personal  estate  of  Mary  j^     MQUer^ 
bttershedy  deceased.  *A«rf  shortly 

before  her 
th  told  her  servaot  that  she  had  put  in  the  drawer  where  her  will  was  laid  a  purse  with 
f  guineas  in  it,  which,  when  she  was  dead  she  desired  her  serrant  to  take  and  give  to  the 
endant  Baker,  Held  that  the  gift  was  void.  That  it  could  not  operate  as  a  dtnuMo  mortis 
»a  because  there  was  no  delivery,  nor  aa  a  nuncupative  will,  the  requisites  of  the  statute 
having  been  complied  with. 

The  defendant,  Baker^  was  one  of  the  executors  and 
istees  to  whom  100/.  was  given  by  the  will  for  his  trouble.- 
He  also  claimed  to  retain  fifty  guineas  under  the  following 
cumstances : — 

It  appeared  from  the  evidence  of  jinn  Searle,  a  servant 
the  deceased,  that  the  testatrix  shortly  before  her  death 
\  told  her  that  she  the  testatrix  was  much  obliged  to  her 
isin,  the  defendant  Bakery  for  several  services ;  and  that 
i  had  intended  to  make  his  children  some  present ;  but 
It  as  that  might  be  taken  notice  of  she  had  put  in  the 
iwcr  where  her  will  was  laid  a  purse  with  fifty  guineas  in 
which  when  she  was  dead,  she  desired  the  witness  to  take 
d  give  to  the  defendant,  Baker, 

The  Lord  Chancellor  said,  that  he  did  not  see  how  this 
t  could  take  effect ;  that  it  could  not  as  a  donatio  mortis 
4^dy  because  there  was  no  delivery  in  the  lifetime  of  the 
tatrix ;  and  that  it  could  not  take  effect  as  a  nuncupative 
U  because  the  directions  of  the  statute  had  not  been  fol- 
ved.  His  Lordship  declared  that  the  defendant,  George 
ikery  was  not  entitled  to  the  said  fifty  guineas  insisted  on 
his  answer,  and  decreed  a  general  account  of  the  personal 
Uite  of  Mary  Mottershed.  (1) 


CI)  Tliis  case  is  taken  from  a  manu-     xsicke*s  Note  book. ' 

•iptreport  compared  with  Lord  Hard-        (2)  Reg.  Lib.  A.  1738.  fo.  369. 
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PHILADELPHIA  BOYCOT,  SOPHIA 
COTTON,  HESTER  MARIA  COT- 
TON and  SYDNEY  ARABELLA  COT- 
TON, the  surviving  Daughters  of  Sir 
THOMAS  COTTON,  and  PHILADEL- 

PHIA,  his  Wife 

and 

Sir  ROBERT  SALISBURY  COTTON,^ 
and  Dame  PHILADELPAIA  COTTON, 
his  Wife,  LYNCH  SALISBURY  COT- 
TON,  COTTON  KING,  and  JOHN 
CREW 


Plamtif&;(l) 


}  Defendants. 


J 


November  ^Oth  and  Uth,  1738. 

By  indenture  of  the  27th  of  July,  1687,  Sir  Robert  CoHm 
and  Dame  Hester  his  wife,  covenanted  to  levy  a  fine  of  cff- 
tain  estates  to  the  use  of  themselves  for  life,  and  .the  liferf 
the  survivor  without  impeachment  of  waste,  remainder  H 
Thomas  their  second  son  for  life,  remainder  to  his  ixiXvi 
other  sons  in  tail  male,  remainder  to  the  other  younger  sooi^ 


(1)  The  statement  of  this  case  and 
the  arguments  of  counsel  are  taken  from 
Lord  Ilardwicke^s  Note-book,  the 
judgment  from  two  manuscript  re- 
ports. 

(2)  A  power  to  charge  a  sum  in 
gross  upon  land  implies  a  power  to 


1 

ii 


n 


1  Atk.  552. 

By  indenture 

of  the  27th  of 

July,  1687, 

Sir  Thomas 

Oitton  when 

in  possession 

of  a  certain 

estate  was 

empowered 

to  limit  any  part  of  the  estate  not  exceeding  500/.  per  annum  to  a  wife,  for  her  jointaiti  ^ 

also  to  limit  any  part  of  the  lands  not  exceeding  500/.  per  annum  for  raisiDg  poitiM  iv 

younger  children. 

Tlie  value  of  the  estate  not  exceeding  600/.  per  annum^  Sir  Robert  Cotton  when  in  poMMbl 
by  deed  in  pursuance  of  his  power,  charges  part  of  the  lands  with  500/.  per  anmmm  tot  thi 

jointure  of  his  wife  and  by  another  deed  charges  the  residue  of  the  lands  and  the  refcniflt  d 
the  lands  charged  with  his  wife's  jointure  with  the  sum  of  675/.  for  each  of  his  younger ctf* 
rcn  to  be  paid  to  such  of  them  as  should  attain  twenty-one  before  his  death,  witlun  one  pf 
after  his  death,  and  as  to  such  of  them  as  should  not  have  attained  that  age,  to  be  paid  to  ^ 
sons  at  twenty-one,  and  to  the  daughters  at  twenty*one  or  marriage,  such  respectire  portifli 
to  be  paid  with  interest  at  5/.  per  cent,  from  the  time  of  his  death  to  the  time  of  the  p^^ 
thereof.  Sir  Thomas  Cotton  died  in  1715,  John  S,  Cotton  one  of  his  sons  died  in  17^8,  ksfi^ 
attained  the  age  of  twenty-six,  and  Vere  Cotton  in  1730,  having  attained  the  age  of  woSti^ 
Held  that  Sir  Thomas  Cotton  under  the  deed  of  July,  1687,  was  empowered  to  duuf*  ^ 
estate  tvith  interest  upon  his  children's  portions  before  the  time  at  which  they  were  pajafiMt 
And  that  the  interest  upon  the  portions  ought  not  to  accumulate  until  the  time  of  pif*<^S 
but  ought  to  be  paid  annually  until  the  principal  became  due ;  and  that  Miss  Vere  Cotttm  ksfi^ 
died  unmarried  and  under  the  age  of  twenty-one,  her  portion  sunk  into  the  estate  fortke^ 
nefit  of  the  heir  at  law.  (3) 


give  interest,  Lord  Kilmurry  v.  GeffJh 
2  Salk.  538.  Hall  v.  Carter,  2  Att 
358.  Lewis  v.  Frekc^  2  Ve».  J» 
509. 

(3)  See  Prows e  v.  Abingdon^  u*^ 
page  312. 
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[  their  heirs  male  in  like  manner^  remainder  to  the  right 
fs  of  Dame  Hester.  And  it  was  provided  that  it  should 
lawful  for  Thomas  Cotton^  and  the  other  sons  when  in 
session,  after  the  death  of  Sir  Robert  Cotton  and  Hester 
wife,  by  deed  or  will  to  limit  any  part  of  the  lands  not 
eeding  500/.  per  annum  to  a  wife  for  life  for  her  join- 
i,  and  also  to  limit  and  charge  any  part  of  the  lands 
exceeding  500/.  per  annum  for  the  purpose  of  raising 
tions  for  younger  children. 

lie  whole  of  these  lands  did  not  exceed  the  annual  value 
300/. 

lie  eldest  son  of  Sir  Robert  Cotton  afterwards  died,  and 
jmas  Cotton^  then  the  eldest  son,  married  and  had  se- 
ll children. 

>ir  Robert  Cotton  and  Dame  Hester  his  wife  afterwards 
1,  and  in  1/14,  Thomas  then  Sir  Thomas  Cotton  in 
suance  of  the  powers  reserved  *  to  him  by  the  deed  of 
Y  27,  1687,  by  a  deed  poll  of  the  31st  of  July,  1714, 
rged  certain  of  the  lands  comprised  in  that  deed  ^th 
sum  of  500/.  per  annum  for  his  wife  for  life,  for  her 
iture  ;  and  by  another  deed  poll  dated  the  1st  of  August, 
4,  charged  the  residue  of  the  lands  comprised  in  that 
d,  and  the  reversion  of  the  lands  charged  with  his  wife's 
iture  with  the  sum  of  675/.  for  each  of  his  younger 
Idren  to  be  paid  to  such  of  them  as  should  attain 
mty-one  before  his  death,  within  one  year  after  his 
tth;  and  as  to  such  of  them  as  should  not  then  have 
ained  that  age,  to  be  paid  to  the  sons  at  twenty-one, 
1  to  the  daughters  at  twenty-one  or  marriage  such  re* 
sctive  portions  to  be  paid  with  interest  at  5/.  per  cent. 
m  the  time  of  his  death  to  the  time  of  the  payment 
sreof. 

Sir  Thomas  Cotton  died  in  1715,  leaving  his  wife  his  ex- 
ecutrix; in  1728  John  Salisbury  Cotton,  one  of  the 
Doger  children,  died  at  the  age  of  twenty-six,  and  in 
30,  Vere  Cotton,  another  of  the  younger  children  died  at 
*  age  of  sixteen,  both  intestate  and  unmarried  and  without 
^g  received  their  portions. 

The  mother,  the  widow  of  Sir  Thomas  Cotton,  in  pur- 
*Jace  of  an  agreement  for  that  purpose  assigned  all  her 
*rc8t  in  the  personal  estate  of  the  deceased  John  Salis^ 
^  Cotton  and  Vere  Cotton,  to  the  plaintiffs  the  surviving 
%hters. 


BOYCOT 

Cotton. 
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BoYCOT         The  bill  prayed  that  the  sum  of  6752.  a-piece  to  wh 
V.  plaiDtiffis  were  entitled  under  the  deed  of  1st  Aagu&t 

Cotton,  might  be  raised  and  paid  to  them  with  interest,  fn 
death  of  Sir  Thomas  Cotton,  and  also  that  the  pis 
distributive  share  of  the  two  sums  of  675/.  and  inte 
which  they  claimed  to  be  entitled  in  right  of  John  Sc 
Cotton,  and  Fere  Cotton  deceased,  might  in  like  mai 
raised  and  paid  to  them.^ 

Mr.  Attomey^General,  Mr.  Chute^  and  Mr.  fFUl 
for  the  plaintiff,  contended  that  the  portion  of  Fere 
was  transmissable,  although  she  did  not  live  to  ait 
age  at  which  it  was  payable,  because  the  giving  int 
the  mean  time  made  it  vested,  and  cited  Stapleton  v. 
2Vem.  673.,  and  Prec.  in  Ch.  317-,  and  Cave  v. 
2  Vem.  508. 

Mr.  Browne  and  Mr*  Fazakerky,  for  the  defend 
Robert  Salisbury  Cotton,  the  eldest  son,  insisted  t 
portion  of  Fere  Cotton,  who  died  before  the  time  a) 
it  was  payable  sunk  into  the  estate*  That  the  c 
27th  of  July,  1687,  did  not  give  Sir  Thomas  Coti 
power  to  charge  the  estate  with  interest  upon  the  p( 
for  that  after  deducting  the  500/.  per  annum  jointu 
estate  was  not  sufficient  to  pay  interest  upon  the  p< 
and  that  it  was  not  to  be  supposed  that  interest  wa 
raised  out  of  the  reversion,  and  that  if  the  power  did 
to  charge  any  interest  upon  the  portions,  it  could  not 
to  charge  a  sum  by  way  of  interest  to  be  paid  at  tli 
the  portions  were  payable,  and  not  to  be  payable  froi 
to  time;  and  that  such  was  the  intention  of  the  i 
1st  of  August,  1714.  They  also  insisted  that  Sir 
Salisbury  Cotton  was  entitled  to  an  allowance  for  the 
tenance  of  John  Salisbury  Cotton  deceased,  who  hat 
several  years  with  him,  although  no  agreement  ha 
been  made  for  that  purpose,  and  cited  Carter  v.  i 
2  Vern.  6I7.  Prec.  in  Ch.  267.,  and  Toumay  v.  2V 
Prec.  in  Ch.  290- 
Nov.  24, 1738.       LoRD  CHANCELLOR. — ^Three  questions  have  been  m 

this  case,  1st,  whether  by  virtue  of  tb^  power  contai 
the  deed  of  1687,  Sir  Thomas  Cotton  could  charge  the 
with  interest  upon  his  children's  portions  before  the  t 
which  they  were  payable. 

2ndly,  Supposing  that  he  could,  the  next  question 
the  construction  of  the  execution  of  the  power,  whetl 
has  charged  interest  so  that  it  will  become  due  aw 
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WL  time  to  time  until  the  time  of  payment,  or  whether  it 
rht  to  accumulate  and  wait  till  that  time,  and  then  be 
d  together  with  the  principal  sum. 

irdljr,  The  third  question  relates  only  to  the  portion  of 
ss  Fere  Cotton,  who  died  unmarried,  and  under  the  age 
twenty-one,  and  consequently  before  her  portion  became 
^le,  and  is,  whether  that  portion  was  transmissable  and 
low  to  be  raised  for  the  benefit  of  her  representatives,  or 
rht  to  sink  into  the  estate  for  the  benefit  of  the  heir* 
Vs  to  the  first,  I  am  of  opinion  that  Sir  l%am€is  Cotton  could 
U  charge  the  estate  with  interest  upon  these  portions,  upon 
I  authority  of  the  case  of  Lord  KUmurry  v.  Geerjfj  2Salk. 
J.  and  cited  in  2  P.Wms.  671.  1  Eq.  Ca.  Ab.  341.  pU4.  and 
Iq.  Ca.  Ab.  665.  pi.  14.,  which  was  not  the  case  of  a  portion, 
;  only  of  a  charge  on  land  by  way  of  security;  and  where 
re  is  a  general  power  for  raising  portions,  it  seems  in  the 
ure  of  it  to  include  that  of  giving  interest,  and  where  a 
ber  gives  a  legacy  to  a  child,  though  he  makes  it  not 
^able  till  twenty-one,  or  perhaps  gives  it  not  till  then ; 
;,  where  the  child  has  no  other  provision,  this  Court  has 
le  so  far  as  to  give  interest  even  before  the  vesting. 
It  was  objected,  that  this  was  a  power  to  charge  the  por- 
Qs  on  the  reversion  only,  which  this  Court  has  always 
m  anxious  to  avoid  doing,  lest  the  estate  in  the  hands 
the  heir  should  be  over  burthened.  As  to  that,  it  is  true 
it  this  was  a  charge  on  the  reversion,  because  the  estate 
)duced  only  600/.  per  annunij  and  was  subject  to  a  jointure 
bOOL  per  annum,  but  the  objection  has  no  weight  in  the 
2sent  case,  because  it  does  not  appear  to  have  been  the 
ject  of  the  parties  so  much  to  preserve  the  estate,  as  to 
3vide  portions  for  the  children,  for  there  is  no  time  of  pay- 
mt  appointed,  and  no  particular  siun  limited  in  the  power, 
•rtions  therefore  might  have  been  charged  to  the  whole 
lue  of  the  estate,  and  it  must  be  immaterial  to  the  heir 
lether  the  estate  is  exhausted  by  principal  monies  or 
terest. 

As  to  the  second  point,  I  am  of  opinion  that  the  interest 
came  due  annually :  interest  is  given  as  a  satisfaction  for 
e  postponement  of  the  time  of  payment,  and  no  precedent 
£  been  shewn  of  interest  being  directed  to  accumulate  in 
e  manner  proposed  in  this  case,  nor  is  there  any  reason 
^^  the  circumstances  for  such  a  construction  here.  Sir 
^^inuis  Cotton  having  a  power  to  charge  interest,  must  be 
Pposcd  to  have  given  it  for  the  purposes  of  maintenance. 


BOTCOT 

Cotton. 
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BOTCOT 

O. 
COTTOK. 

Jackton  V.  Far- 
rand,  an  ano* 
malous  case. 


Cave  V.  Cave, 
no  authority  ^ 
that  the  princi- 
pal sum  should 
be  raised,  as 
that  point 
could  not  come 
in  question  in 
the  cause. 


If  a  legacy  is 
given  to  one, 
payable  at  a 
certain  age, 
and  if  he  ^es^ 
to  another, 
without  men- 
tioning any 
age,  if  the  first 
dies  before  the 
time  of  pay- 
ment, it  vests 
in  the  second 
immediate- 


As  to  the  third  point,  I  am  of  opimon  that  the  portion  of 
Fere  Cotton  upon  her  dying  under  age^  and  unmarried,  sank 
into  the  estate. 

The  general  rule  in  all  such  cases,  excepting  that  of  JocA- 
son  v.  Farrandy  2  Vem.  424.,  which  is  anomalous,  hath  been 
that  portions  charged  upon  land,  whether  given  with  or 
without  interest,  and  whether  by  deed  or  will,  sink  into  the 
land  upon  the  party's  dying  before  the  time  of  payment 

It  was  contended  that  the  giving  interest  upon  this  portkn 
from  the  father's  death  made  it  debitum  in  presently  and  th 
case  of  Cave  v.  Cave,  2  Vern.  506.  was  cited  for  that  jm^ 
pose.  As  that  case  is  there  reported  it  certainly  is  in  pob^ 
but  upon  searching  the  Register's  Book,  it  turns  out  that  it  ii 
no  authority  at  all,  because  that  point  could  not  have  been  ii 
question.  The  defendant.  Sir  Thomas  Cave^  ha\ing  ex- 
pressly admitted  by  his  answer,  that  the  4,000/.  given  t9 
CharleSy  who  died,  ought  to  be  raised,  and  only  insisted  tU 
no  interest  was  payable,  until  the  time  at  which  Charksj  i 
he  had  lived,  would  have  been  entitled  to  the  portion,  ui 
so  it  was  directed.  I  doubt,  indeed,  of  the  propriety  of  tU 
direction  as  to  the  question  of  interest,  because  in  the  erat 
of  Charles's  dying  before  the  legacy  was  payable  to  him,  I 
was  expressly  left  over  to  be  distributed  amongst  the  gnn^ 
children,  and  no  time  being  specified  at  which  it  shouMb* 
payable  to  them,  I  think  that  as  to  them  it  was  a  new  legacy 
and  vested  immediately  upon  the  death^of  Charles,  althoo^ 
he  died  before  the  time  at  which  it  was  to  be  paid  to  hi% 
but  however  that  may  be,  the  present  question  could  a* 
have  arisen  in  that  case,  because  the  defendant  admittei 
that  the  principal  of  the  portion  ought  to  be  raised,  ft 
case  of  Bruen  v.  BrueUy  2  Vem.  439.  and  Pre.  in  Ch.  1ft 
which  last  report  exactly  agrees  with  the  Register's  Bod^ 
is  directly  contrary  to  the  supposed  authority  of  Owt  ^* 
Cave,  and  much  resembles  the  present  case,  for  there  nuB" 
tenance  was  directed  to  be  raised  during  the  infant's  life,  »• 
though  the  principal  was  held  to  sink  into  the  land.  Th 
case  of  Toumay  v.  Toumayy  Pre.  in  Ch.  290.  is  also  tf* 


(1)  So  Laundy  v.  Williams y  2  P. 
Wms.  478.  Rodcn  v.  Smith,  Amb. 
588.  Crickeit  v.  Dolbi/y  3  Ves.  10. 
But  if  the  representative  of  the  de- 
ceased legatee  is  entitled  to  the  legacy, 
he  shall  wait  until  such  time  as  the  le- 
gatee would  haye  been  entitled  to  it,  in 


case  he  had  lived,  Chester  ▼.  Po^i 
2  P.  Wms.  336.  unless  interest  be  gi«« 
upon  the  legacy,  in  which  cisetbei*' 
presentative  may  claim  immediitefc 
Harrison  v.  Buckle,  1  Str.  238.  flVeflj 
v.  Pigoi,  1  Bro.  C.  C.  105.  CrfcW 
v.  Dolby,  D.  3  Ves.  10. 
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.  point.  It  is  true  that  the  decree  is  not  entered, 
minute  book  warrants  the  report,  and  the  register, 
^  to  the  usual  practice,  has  taken  down  the  saying  of 
irt,  which  exactly  agrees  with  the  report.  I  am 
e  of  opinion  that  Miss  Fere  Cotton's  portion  of  675/. 
ot  to  be  raised.  Another  question  remains  as  to  the 
of  this  sum  during  Miss  Vere  Cotton' b  life  after  her 
death,  and  I  am  of  opinion,  that  this  interest  was 
y  way  of  maintenance,  and  that  it  ought  therefore  to 
d  and  paid  to  such  person  as  has  been  at  the  expense 
uaintenance,  according  to  the  case  of  Bruen  v.  Bruen, 
could  not  have  less  for  maintenance  than  the  interest 
sum.  As  to  the  time  Mr.  John  Salisbury  Cotton 
ith  the  defendant,  his  brother,  if  it  be  insisted  upon, 
)t  help  allowmg  something  for  maintaining  him  so 
•r  if  a  yoimger  brother  has  a  provision  under  a  settle- 
ind  lives  with  the  elder,  who  is  entitled  to  the  estate 
;ed,  he  shall  have  an  allowance  for  his  maintenance, 
naking  this  allowance,  I  cannot  exceed  the  interest  of 
bion. 

[jordship  declared,  that  Miss  Fere  Cotton  dying  be- 
:h  time  as  her  portion  becomes  payable,  the  principal 
675/.  ought  not  now  to  be  raised,  but  must  sink  into 
ite  charged  therewith,  for  the  benefit  of  the  defend- 
'  Robert  Salisbury  Cotton  the  heir  at  law,  and  did 
re  order  the  plaintiff's  bill,  as  far  as  it  seeks  to  have 
)/.  raised  for  the  portion  of  Miss  Fere  Cotton^  to  be 
ed. 

as  to  the  rest  of  the  cause,  decreed  that  it  be  referred 
Master,  to  take  an  account  of  what  was  due  to  the 
fs  for  their  original  portions  of  675/.  a-piece  under 
id  of  the  27th  of  July,  1687,  with  interest  for  the 
b  5/.  per  cent,  from  the  death  of  Sir  Thomas  Cotton. 
his  Lordship  declared,  that  a  reasonable  allowance 
be  made  for  the  maintenance  of  Miss  Fere  Cotton 
her  life,  equal  to  the  interest  of  her  portion  of  675/. 
>er  cent,  from  the  death  of  Sir  Thomas  her  father,  and 
refore  decree  the  several  sums  before  mentioned  to 
2d  by  the  sale  of  the  lands  and  premises  comprised  in 
d  of  the  1st  of  August,  1714,  subject  to  the  jointure 
jr  Philadelphia ;  and  out  of  the  money  arising  by  the 
e  decreed  that  the  plaintiffs  should  be  paid  their  ori- 
ortions  of  675/.  together  with  interest  for  the  same  as 
id,  and  as  to  the  portion  of  675/.  given  to  John  Salis-^ 
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bury  Cotton,  he  ordered  that  the  same  be  dinded  into  ten 
equal  parts^  whereof  one-teDih  part  was  to  be  paid  to  the 
defendant.  Sir  R.  S.  Cotton j  and  one  other  tenth  part  to  the 
defendant,  lA/nch  Salisbury  Cotton,  another  tenth  part  to 
the  defendant  Cotton  King,  and  the  remaining  seven  tenth 
parts  to  the  plamtiffs.  (1) 


(1)  Reg.  Lib.  A.  1738.  fo.  306. 


DUNN  and  Other   .    .     , 

and 
COATES  and  BALGUY 


Plainti&KI) 


• 


.     .    Defendants. 


November  the  Uth,  1738. 
I  Atk.  288. 
SYlo.  Ab.337.  Thb  defendants  had  instituted  a  suit  in  the  Ecclesiastical  I 

8^?*C«.  Ab.   Court,  for  a  church  rate,  to  which  there  was  a  custom  pleaW 

78.  pi.  U.     of  something  done  in  lieu  of  the  rate,  and  that  plea  ad- 1 
lb,  fi29.  pi.  1.  ^  ^ 

s.  c.        mitted. 

'I'hls  Court  will  not  admit  a  bill  of  discovery  in  aid  of  the  jurisdiction  of  the  £cclesiist)al{ 
Courts  becauBO  they  are  capable  of  coming  at  that  discovery  themselves. 

And  now  a  bill  is  brought  here  for  an  injunction  to  stif  j 
the  defendants'  proceedings  in  the  Ecclesiastical  Court, 
to  be  relieved  against  the  rates,  and  to  compel  a  discovoyj 
from  the  defendant  Balgtiy  of  the  value  of  the  respective : 
and  personal  estates  of  the  several  inhabitants  of  the  sei 
parishes  and  places  in  the  bill  mentioned,  and  how  thij 
money  collected  by  means  of  the  said  rates  had  been  S^\ 
posed  of. 

The  defendants  demurred  to  so  much  of  the  bill  as  9O0i^\ 
to  stay  the  proceedings  in  the  Ecclesiastical  Court  bybjiDV- 
tlon,  and  also  as  to  the  discovery  prayed  thereby,  as  ^j 
matters  contained  in  such  part  of  the  bill  as  they  demand  | 
to,  %vere  properly  cognizable  in  the  Ecclesiastical  CooHj 
and,  if  true,  ought  to  have  been  insisted  on  there,  or  at  coo- 1 
moil  law,  and  was  not  a  proper  foundation  for  a  hillintwj 
Court. 

[  \  I  'I'liU  «MiM)  ii  taken  from  Atkyns^  it  is  not  to  be  found  in  Lord  Avr 
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Lord  Chancellor.— Tliis  Court  will  not  admit  a  bill       Dunit 
^f  discovery  in  aid  of  the  jurisdiction  of  the  Ecclesiastical  o* 

^urt,  because  they  are  capable  of  coming  at  that  discovery      ^oate«. 
hemselves.  7^^"^  >^^~ 

18  a  custom 
leaded  to  a  suit  in  the  Ecclesiastical  Court  for  a  chnrch  rate,  and  the  plea  admitted,  they 
lay  proceed  to  try  the  custom,  but  if  denied  it  is  a  ground  for  prohibition. 

If  there  is  a  suit  instituted  in  the  Ecclesiastical  Court  for 
.  church  rate,  and  a  custom  pleaded  of  a  certain  sum  in  lieu 
f  the  rate,  or  something  done  in  the  room  of  it,  and  that 
►lea  admitted,  they  may  proceed  to  try  that  custom  in  the 
ame  manner  as  a  modus ;  but  if  the  custom  is  denied,  it 
P'ould  be  a  proper  ground  for  a  prohibition,  p*op/er  triationis 
^-^fectum  in  curid  ecclesiasticd,  for  the  trying  of  the  custom 
cfe  the  province  of  the  common  law.  (2) 

His  Lordship  was  of  opinion,  it  was  a  good  demurrer,  and 
berefore  ordered  that  the  same  do  stand  and  be  allowed.  (3) 


(2)  Earl  of  Derbif  v.  Duke  otJthol,        (3)  Reg.  Lib.  A.  1738.  fol.  49. 
Ves.  203.    Anon.  2  Yes.  451. 


HARRISON  V.  OWEN.(l) 


November  the  ^5th,  1738. 

[This  cause  went  oflF  to  an  issue,  to  try  whether  certain     1  Atk.  5i20. 
Qoftgages  were  fairly  cancelled  by  the  mortgagee,  or  whe-  ^foj^j^^l^ 

ceUed  in  the  possession  of  the  mortgagee,  it  is  as  much  a  release  as  cancelling  a  bond. 


(1)  This  case  is  taken  from  Aikyns ;  it  appears  in  Lord  Hardwicke*s  Note- 
MM)k  under  the  name  of  Harris  v.  Owen^  and  the  parties  to  the  suit  were 

IlRTHUR  HARRIS  and  THOMAS  HARRIS,  Executors  of) 

EDWARD  HARRIS  deceased,  who  was  one  of  the  Execu->  Plaintiffs; 
tors  of  ARTHUR  HARRIS  CLERK  deceased    .    .    .    .) 

and 

S-ALEM  OWEN,  Executor  and  Devisee  of  HENRY  R0-) 

BERTS  deceased,  and  RICHARD  MASSARY  and  JOHN>  Defendants. 

Massary > 

^9^  object  of  the  bill  was  to  have  a    dae  to  the  plaintiffs,  as  representatives 
^^afaction  of  several  sums  of  monej    of  Arthur  Harris  and  Edward  Harris^ 
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Harrison 

V. 

Owen. 


ther  they  were  fraudulently  and  by  stealth  carried  awaybjr 
the  mortgagor,  and  the  seals  cut  off  by  him. 

The  ZfOrd  Chancellor  said  in  this  cause,  that  if  a  mort- 
gagee  cancels  a  mortgage,  and  it  is  found  so  in  hb  posBet- 
sion,  it  is  as  much  a  release  as  cancelling  a  bond,  but  it  doei 
not  convey  or  revest  the  estate  in  the  mortgagor,  for  tbal 
must  be  done  by  some  deed. 


on  bonds  and  mortgages,  and  to  compel 
the  defendant  Owen  to  redeem  or  be 
foreclosed. 

The  defence  set  up  by  Roberts  was, 
that  Edward  Harris^  shortly  before  his 
death,  with  whom  he  was  on  terms  of 
great  intimacy,  cancelled  the  mortgage 
deeds,  and  delivered  them  up  to  Roberts 
by  way  of  present  or  free  gift. 

The  mortgage  deeds  were,  on  the 
death  of  Edward  Harris,  in  the  pos- 
session of  Roberts  cancelled;  but 
they  were  proved,  shortly  before  Ed" 
ward  Harrises  death,  to  have  been 
locked  up  partly  in  a  chest  in  his  bed- 
chamber, and  partly  in  a  bureau  in  his 
study. 

The  cause  came  on  before  his  Lord- 
ship upon  an  appeal  from  an  order  of 
the  Master  of  the  Rolls,  who,  by  an 
order  of  the  30th  June,  1738,  ordered 
that  the  plaintiff,  and  the  defendant 
Owen,  should  proceed  to  a  trial  at  law 


on  this  issue,  whether  the  said  Edwffi 
Harris  cancelled  the  following  deedi: 
an  indenture  of  the  23d  of  Nofeakr, 
1717,  an  indenture  of  the  25th  of  D^ 
cember,  1722,  an  indenture  of  ihelli 
of  January,  1724,  and  certain  bifa^ 
tures  of  lease  and  release  of  the  M 
and  30th  days  of  May,  1733,  ii  Ai 
answer  of  the  late  defendant  Henrjfis' 
berts  mentioned,  and  the  said  defiaiU 
Owen  was  to  produce  the  said  dsAt 
the  trial.  The  plaintiffs  appealed  iw 
this  order,  on  the  ground  that  na  ivk 
issue  ought  to  have  been  directed;  W 
that  they  were  entitled  to  the  ntf 
prayed  by  their  bill,  without  thetryii| 
of  any  such  issue.  But  his  LoiMif 
affirmed  the  order  with  this  addite 
that  the  defendant  Owen,  at  thetrid* 
the  issue,  should  admit  that  no  aoMf 
or  other  consideration  was  paid  bjdi 
said  Henry  Roberts  for  cancellii^di 
said  mortgage  deeds.  (1) 


(1)  Reg.  lib.  A.  1738.  fol.  141. 
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MICHAELMAS  TERM,  1738. 


BOWER  V.  SWADLIN.  (1) 


1  Atk.294. 

bligee  gave  a  release  to  one  of  the  obligors  ia  a  bond,  the  A  release  to 
brought  by  the  representative  of  the  obligee,  and  like-  a  reiea»Ifto  ** 
by  a  trustee  under  the  assiffnment  of  this  bond,  for  the  ^^  i?  equity 

,  ,  as  weU  as  at 

conditioned  to  be  paid  by  the  bond.  law.(2) 

be  defendant  insisted,  by  way  of  plea,  that  a  release  to 

obligor  is  a  release  to  all. 

3RD  Ohancellor. — There  is  no  doubt  but  a  release  of  Where  there  u 

obligor  is  a  release  in  equity  to  both,  as  well  as  in  law ;  of  a^d'in" 

if  there  be  an  assiernment  of  the  bond  in  trust  for  the  ^*'  ^^^ 

_  ,  others^  precc- 

m  of  Others,  precedent  to  the  release,  though  the  assign-  dent  to  a  re- 

t  be  with  or  without  consideration,  it  will  be  a  material  J^'^out^'coMi- 

ition,  whether  the  obligee  could  release,  or  if  it  could  deration,  it 

ate  to  the  releasee,  as  he  must  be  presumed  to  have  teriai  question, 

ce  of  this  assignment,  being  himself  a  trustee  in  the  as-  whether  the 

ment,  and  every  man  is  supposed  to  be  conusant  of  a  release,  or  if 

I  to  which  he  is  a  party.  I^teto thT,;- 

;,  as  he  is  a  trustee  in  the  assignment.  Every  man  is  supposed  to  he  conusant  of  a  decd« 
ich  he  is  himself  a  party. 

is  Lordship  directed  that  the  cause  should  stand  over 
he  defendant  had  answered  to  the  date  of  the  release ; 
t  does  not  appear  at  present,  whether  the  release  was  pre- 
!nt  or  subsequent  to  the  assignment. 


i)  This  case  is  taken  from  Atkyns.  Touch.  335.   liar.  Co.  Lit.  232.  a.  n.  1. 

>es  not  appear  in  Lord /far  Jz0fcA:e'«  Skip  v.  Huey^  3  Atk.  91.     Ex  parte 

e-book.  Smithy  1  P.  Wms.  237.    Hawkshaw  ▼. 

0  2  Roll's  Abr.  412.  G.  4. 5.  Shep.  Parkins,  2  Swans.  Rep.  539. 
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EDWARD  RUSSELL,  WILLIAM  HAY-; 
WARD,  and  Others 

and 

ELIZABETH  HAMMOND  and  Others 


Plaintiff 


Defends 


November  ^bth  or  ^7thy  1738. 

1  Atk.  13  ^^^  defendant,  Elizabeth  Hammond^  intermarriec 
Otrman  Ham"  William  Hammondy  her  late  husband,  in  17^0,  but  th 
mourf  being  tc-  riaere  beinff  without  the  consent  of  Tkomcts  Stedmc 

ntitxt  for  life  of  ^    f        ,    °    -        ,  .       ,  .         ,  . 

« freehold,  and  father,  be  refused  to  give  her  any  portion,  but  after 
utTJJllSd  **'  ff^illiam  and  German  Hammond,  his  father,  oflTering  t 
Fordf  with  re-    a  Settlement  upon  her,  Thomas  Stedman,  her  father, 
son  in  uil,  and  ^^  g^^^  300/.  as  her  portion,  and  accordingly,  by  ind< 
being  Absoiute-  of  lease  and  release  of  the  16th  and  17th  of  April,  IJ 

ly  entitled  to  . 

consideration  of  200/*  a  freehold  estate  was  settlec 
William  Hammond  for  life,  remainder  to  the  def 
Elizabeth  for  life,  remainder  to  the  first  and  other ! 
the  marriage  in  tail  male,  remainder  to  the  right  Ii 
fFilliam  Hammond,  and  by  another  indenture  of  tl 
eiit  Mtiite97aU  of  April,  1722  (being  the  same  date  as  the  release)  in 
bcto'*^rf*t'hr**  d^'^tio'^  <>f  100/.  then  in  hand  paid  or  secured,  to  be  i 

•nnio  dnte  ;  By  the  finit  settlement,  in  consideration  of  200/.  part  of  the  wife's  portioi 
her  father,  they  join  in  settling  upon  the  son  and  hia  wife,  and  the  issue  of  the  marr 
freehold  estate;  By  a  second  settlement,  in  consideration  of  100/.  being  the  residue  of 
tion  paid  soon  after  the  execution  of  the  settlement,  they  iliake  the  same  settlemec 
F^rtl  estate ;  And  by  a  thin|  settlement,  the  other  leasehold  estate  in  which  Otrwmn  h 
had  an  absolute  interest,  was  assigned  upon  trust,  to  secure  German  Hammond  and  his 
auuuity  of  25/.  during  their  joint  lives,  and  alter  the  death  of  one  of  tiien,  to  pay  13 
aurvivor,  and  subject  thereto  to  the  son  and  his  wife  for  (heir  lives,  with  remainder  to  si 
M  the  sunriror  might  appoint ;  The  fiither  and  son  being  both  indebted  at  the  time  of 
cutlon  of  these  settlements,  it  was  held  that  the  first  and  second  setUements  were  no 
the  statute  of  the  Kith  of  Elis.  c  5.  fraudulent  as  against  their  creditors,  but  that  \ 
aottlement  was  fraudulent  against  their  creditors,  there  being  no  pecaBinr  consadei 
support  lt»  and  the  father'a  reaermtion  of  an  annuity  to  the  value  of  the  leasehold  estate 
•truug  badge  of  fraud. 


another  lease* 
hold  estate, 
joins  with  his 
son  after  his 
marriage  in 
making  three 
settlements  of 
the  three  differ- 


(1)  This  case  is  taken  principallj 
IVom  Jtk^n^s  with  some  alterations  and 
additions  from  Lord  Jlardxcicke^s 
Note«book,  A  material  alteration  is 
made  in  the  statement  of  what  his 
l^ordship  is  made  to  say,  relative  to 
settlements,  where  the  father  is  tenant 
lor  life,  remainder  to  the  sou  in  fee,  in 


contradiction  to  the  case  where 
ther  is  tenant  for  life,  remainder 
son  in  tail.  That  this  is  a  pro 
teration  appears  not  only  firo 
sense  and  context,  bat  from  ft 
manoscript  report  found  amoof 
Lordship's  papers. 
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lomas  Stedman,  and  of  the  marriage  already  had,  a  lease- 
Id  estate  called  Ford,  was  assigned  by  German  and  fFil- 
m  Hammond,  to  trustees  upon  trust  for  William  Ham- 
Tnd  for  life,  and  the  said  Elizabeth  during  her  life,  remain- 
r  to  the  issue  of  their  two  bodies  for  life,  remainder  to  the 
ecutors  and  administrators  of  the  survivor.  And  by  a  third 
lenture  of  the  same  date,  in  consideration  of  the  marriage 
eady  had,  and  for  settling  and  assuring  the  estate,  and  for 
'ers  other  good  considerations,  another  leasehold  estate 
s  assigned  to  trustees  upon  trust  to  secure  to  German 
immond  and  his  wife  25/.  per  annum,  during  their  joint 
M,  and  after  one  of  their  deaths,  to  pay  the  survivor  13/. 
•  annum,  and  subject  thereto  for  fFilliam  Hammond  toft 
,  remainder  to  the  defendant  Elizabeth,  his  wife,  for  life, 
lainder  to  such  uses  as  they  or  the  survivor  of  them  shall 
»oint. 

t  appeared  that  German  Hammond  was  tenant  for  life  of 
freehold  estates,  remainder  to  fFilliam  Hammond  in 
,  and  that  he  was  likewise  tenant  tot  life  of  the  leasehold 
ite  called  Ford  (which  was  a  leasehold  for  lives)  with  re- 
bder  to  his  son  in  tail.  (2) 

The  leasehold  estates  conveyed  by  the  third  indenture  were 
seholds  for  lives  belonging  to  German  Hammond,  the  fa- 
r,  and  of  which  no  settlement  upon  the  son  had  been 
de. 

U  the  time  of  these  deeds  being  executed,  both  the  father 
1  son  were  in  debt.  The  100/.  stated  as  the  consideration 
the  settlement  called  Ford,  was  not  paid  at  the  time,  but 
8  paid  soon  afterwards.  <  German  and  fFilliam  Hammond 
re  both  dead,  the  latter  leaving  the  defendant,  his  widow, 
1  four  children. 

The  bill  was  brought  by  the  creditors  of  German  and  fFil'^ 
m  Hammond,  and  sought  to  set  aside  these  three  settle- 
mts  as  fraudulent  and  void  against  creditors,  and  to  have 
faction  for  their  demands  out  of  the  estates  thereby  set- 
d. 


Russell 
Hammond. 


(2)  Mr.  Sanders^  in  his  edition  of 
^jfn#,  states,  in  his  note  to  this  case, 
^t  it  does  not  appear  in  the  Register's 
^\  that  the  son  was  entitled  to  the 
'^ion  in  tail  of  the  Ford  estate^  and 
*>  **  Indeed  Lord  Hardzoicke^s  rea- 
^  respecting  the  Ford  estate  seems 
^r  to  apply  to  freehold  tlian  lease- 
1**'  It  is  true  that  it  does  not  appear 

2 


in  the  Register's  book  which  states 
Lord  Hardwtcke*8  decree  in  this  cause ; 
but  it  appears  in  the  Register's  book, 
(where  the  decree  of  the  Master  of  the 
Rolls  is  stated)  that  the  son  was  tenant 
in  tail  of  the  Ford  estate,  and  that  the 
Ford  estate  was  a  leasehold  for  lives, 
see  Reg.  Lib,  B.  1734.  fo.  130. 

m2 
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Russell 

17. 

Hammond. 


Between  Nor. 
25th  and  Dec. 
5th,  1738. 


Upon  the  hearing  of  this  cause,  on  the  25th  Feb.  17H 
before  the  Master  of  the  Rollsy  his  Honour  declared  the  «t- 
ilement  of  the  leasehold  estates  to  be  fraudulent  and  Yoii 
against  creditors,  and  that  so  much  of  the  bond  debts  of 
German  and  fFilliam  Hammond  as  their  respective  personl 
estates  would  not  extend  to  pay,  should  be  discharged  oat  of 
their  respective  interests  in  such  leasehold  estates,  biitk 
dismissed  the  bill  without  costs,  so  far  as  it  sought  to  ifr 
peach  the  settlement  of  the  freehold  estate.  From  so  mudiof 
the  decree  as  affected  the  settlement  of  the  leasehold  tMs^ 
and  because  it  did  not  give  her  the  costs  of  the  suit,  so  &rii 
it  sought  to  impeach  the  settlement  of  the  freehold  estit^ 
the  defendant,  Elizabeth  Hammond,  appealed. 

Mr.  Chute,  Mr.  Fazakerley,  and  Mr.  Smith,  in  support  rf 
the  appeal,  cited  Osgood  v.  Strode,  2  P.  Wms.  245.  Sr 
RaJph  Bovy*s  case,  Ventr.  194.  Lounder  v.  Block^tm^  S 
Lev.  147.  Scott  V.  Bell,  1  Lev.  71.  and  3  Heb.  82.  JB* 
V.  Clark,  Pre.  in  Ch.  275.  Styles  Rep.  446.  and  Cook  v.  Lori 
Fauconberg,  cor.  Talbot,  Ch.  about  1735,  where  a  bSkt 
being  tenant  for  life,  remainder  to  the  son  in  tail^  jckd 
in  suffering  a  recovery  and  settling  the  estate  upon  the  nof* 
riage  of  the  son  ;  and  in  default  of  issue  of  which  mamigif 
it  was  settled  upon  collateral  branches  of  the  family,  waii 
was  held  that  they  took  as  purchasers  for  a  valuable  oonfldB' 
ration. 

Mr.  Attorney- General  and  Mr.  Browne,  in  support  of  tk 
decree,  insisted  that  there  was  no  case  in  which  a  volontaif 
settlement  made  by  a  person  indebted  at  the  time  had  bed 
held  good  against  creditors,  and  that  the  100/.  stated  to  k 
the  consideration  for  settling  the  leasehold  estate  calk' 
Ford,  not  having  been  paid  or  secured  at  the  time,  that  fet" 
tlement  was  purely  voluntary,  and  could  not  be  confirmed  kf 
the  subsequent  payment,  which  might  be  only  colourable. 

Lord  Chancbljlor. — ^There  is  no  evidence  whatsoever k 
the  cause  to  impeach  the  settlements  of  actual  fraud. 

But  what  the  plaintiffs  insist  on  is,  that  German  But 
mond  was  largely  indebted  at  the  time  of  making  the  settle 
ments  on  William  the  son,  and  that  therefore  these  aeltk- 
ments  were  fraudulent  upon  the  statute  of  the  13th  of  lb 
ch.  5.  which  regards  creditors  only. 

I  must  consider  this  Act  of  Parliament  as  it  would  baf* 
been  considered  at  law,  for  I  will  not  lay  down  any  otb* 
rule  of  construction,  in  equity,  than  is  followed  at  law  nf* 
this  statute. 
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What  is  prayed  by  the  creditors,  is  the  application  of     Russell 
bese  leasehold  terms  as  assets  for  the  satisfaction  of  their  f  • 

cbts.  The  present  is  a  case  of  general  creditors,  and  not  ^^****ond. 
f  mortgagees,  judgment  creditors,  or  purchasers ;  and 
lerefore  not  so  strong  as  where  a  man  has  paid  his  money 
NT  the  same  estate ;  which  would  have  brought  it  within 
le  statute  of  the  27th  of  Eliz.  cap.  4.  which  makes  every 
3nveyance  made  with  the  intent  to  defraud  purchasers,  for 
good  consideration,  to  be  utterly  void.(l) 

There  are  three  settlements  in  question,  the  first  of  a  free- 
)ld  estate,  the  second  of  a  leasehold  estate  called  Ford, 
id  the  third  of  another  leasehold  estate. 

fPilliam  Hammond  the  son  married  the  daughter  of  one 
tedman,  without  the  consent  of  the  fathers  of  either  side ; 
>  articles  or  settlement  were  made  before  the  marriage ; 
T.  Stedman  afterwards  proposed  to  German  Hammond  to 
?e  300/.  as  a  portion  with  his  daughter,  if  he  would  make 
I  adequate  settlement;  afterwards  a  kind  of  survey  .was 
ken  of  the  premises  proposed  to  be  settled,  and  therefore 
e  settlement  was  not  merely  colourable. 
The  consideration  for  settling  the  freehold  is  200/.  p^d ; 
ere  is  no  pretence  to  impeach  this,  it  is  as  fair  a  transaction 

can  be.  (2) 

lie  second  is  a  settlement  of  the  leasehold  estate  called  Ford, 

iule  in  consideration  of  the  marriage  already  had,  and  for 

e  consideration  of  100/.  paid,  or  secured  to  be  paid. 

The  question  is,  whether  this  shall  prevail  against  the 

editors  of  German  as  a  good  settlement. 

A  great  deal  has  been  said  upon  this  head,  but  it  depends  a  gettlement 

K)n  circumstances,  and  every  case  varies  in  that  respect.       tary^il^not'for 

It  reason  fraodulent,  but  an  evidence  of  fraud  only,  though  hardly  a  case,  where  the  penon 
treying  was  indebted  at  the  time,  that  it  had  not  been  deemed  fraudulent. 


There  are  many  opinions  that  every  voluntary  settlement 
not  fraudulent ;  what  the  Judges  mean  is,  that  a  settle- 
ent  being  voluntary  is  not  for  that  reason  fraudulent,  but 
I  evidence  of  fraud  only,  Bovej/'s  case,  in  1  Vent.  193.  and 
ord  Teynhamv.  Mullinsy  IMod.  119;  though  I  have  hardly 
iomi  one  case  where  the  person  conveying  was  indebted 
the  time  of  the  conveyance,  that  has  not  been  deemed 
^dulent.    There  are,  to  be  sure,  cases  of  voluntary  settle- 


A  voluntary 
settlement  is 
not  fraudulent, 
where  the  per- 
son making  is 
not  indebted  at 
the  time,  nor 
will  subsequent 
debts  shake 
such  settle- 
ment. 


ri)  So  Buckle  V.  Mitchell^  18  Ves. 
^*    Puhertojt  v.  Puherioft,  18  Ves. 


(^)  Stileman  v.  Ashdown^  %  Atk. 
479. 
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ments  that  are  not  fraudulent,  and  those  are^  where  the  per- 
son making  ie  not  indebted  at  the  time ;  in  wluch  case  sub- 
sequent debts  will  not  shake  such  settlement.  (3) 

But  I  will  not  enter  into  a  nice  disquisition,  whedier 
every  voluntary  settlement  is  or  is  not  fraudulent  ?  becme 
I  think,  as  to  the  Ford  estate,  there  was  a  valuable  oooa- 
deration,  upon  the  face  of  the  settlement,  for  the  fiithervit 
tenant  for  life,  and  the  son  entitled  to  the  reversion  intd. 

And  where  father  and  son  join  in  a  marriage  settlemeot^ 
it  is  a  bargdn  for  a  good  valuable  consideration^  and  Im 
been  so  held  in  several  cases;  but  then  the  qnesdoai^ 
whether  it  has  been  extended  to  creditors. 

In  the  present  case,  the  son  could  not  have  settled  fte 
residuary  interest,  without  the  father's  help,  because  hem 
tenant  in  tail  in  reversion,  and  not  in  possession ;  but  if  tte 
father  had  been  tenant  for  life,  and  the  son  tenant  in  feeyiii 
had  joined  in  such  settlement,  it  would  have  made  a  matenl 
difference,  for  then  I  should  have  thought  this  not  fooi 
against  creditors ;  for  there  was  no  occasion  for  the  loa'i 
joining,  as  the  son  might  have  disposed  of  the  reridoif 
interest  without  him. 

I  am  of  opinion  besides,  here  is  a  fair  pecuniary  connden- 
tion,  as  there  was  a  sum  of  money  paid,  amounting  to  VXL, 
by  Stcdman  to  Gennan  Hammond^  and,  when  paid,  es- 
pressed  to  be  on  account  of  tlie  third  100/.,  agreed  to  to 
given  by  Stedman  as  a  portion,  and  no  other  account  appei^ 
to  have  passed  between  Stedman  and  Hammond  but  tbii. 

As  to  the  assignment  of  the  other  leasehold  estate,  it  iirf 
a  very  different  nature ;  for  it  is  expressed  to  be  in  oodih 
deration  of  the  marriage,  and  divers  other  good  conndai* 
tions. 


(3)  So  Shaxo  Y.  Lady  Standtsh,  2 
Vern.  326.  Middlecomc  v.  Marlozcy  2 
Atk.  518.  Lord  Tozcnshend  v.  IVind- 
ham^  2  Ves.  10.  Stephens  v.  Olive, 
2  Bro.  Ch.  Ca.  90.  Mathezcs  v.  Feaver, 
1  Cox.  278.  Lush  v.  Wilkinson,  5 
Ves.  384.  Kidney  v.  Coussmaker,  12 
Ves.  136.  Uollotcay  v.  Millard,  1 
Madd.  414.  Partridge  v.  Gopp,  1 
Eden,  163.  Battersbee  v.  Farrington, 
1  Swanst.  106.  Otherwise  if  indebted 
at  the  time,  Beaumont  y.  Thorp,  1 
Ves.  27.  MathezBs  y.  Feaver,  1  Cox. 
278,  or  if  a  man  make  a  settlement 
with  a  view  to  his  being  indebted  at  a 


future  time,  D.  per  Lord  HariM^ 
Stileman  v.   Ashdoxcn,    2  Atk.  481 
Fitzery.  Fitzer,  ib.  511.     Ttfjffcr  * 
Jones ^  ib.  600.  But  an  assignment  of  c^ 
pyholds  (not  being  subject  to  deMl) 
cannot  be  fraudulent  against  credit*^ 
Mathezcs  v.  Feaver,  1  Cox  Cases  V^ 
But  Qucere  whether  an  assignmeflt  • 
stock   or  of  choses  in  action,  cin  te 
fraudulent  against  creditors,  see  Titg^ 
v.  Jones,  2  Atk.  600.     Horn  v.  Ufffh 
Amb.  79.     Dundas  v.  Dutens,  1  Y* 
jun.  1 98.     Grogan  v.  Cooke^  2  Bi.  * 
Be.  233. 
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All  the  deeds  bear  date  the  same  day,  and  it  isinsisted  it      Russell 
inartificial  to  split  them  into  three.  v* 

But  I  cannot  think  it  is  so  here  ;  for  they  have  made  the    Hammond. 
)Qsideration  of  the  freehold  200/.,  and  of  the  Ford  estate 
)3/.,  and  I  cannot  take  in  the  consideration  of  those  deeds, 
hich  have  a  quid  pro  quo,  and  a  consideration  of  their  own, 
>  support  a  third  deed. 
But  in  the  last  settlement  there  is  a  plain  badffe  of  fraud,  Where  a  father 

^^  Yr  •?  .  takes  back  an 

T  German  Hammond  took  back  an  annuity  to  himself  and  annuity  to  the 
s  wife  for  life  of  25/.  which  probably  was  the  full  value  of  ^gj^^^com^- 
le  estate  comprised  in  this  deed,  and  therefore  gave  the  prised  in  thc^ 
>n  nothing;  which  is  almost  tantamount  to  a  continuance  i^ tantamount 
1  possession,  and  has  always  been  deemed  a  strong  circum-  ^  »  continu- 

rr       J    /i\  ancempoi- 

ance  of  fraud.  (1)  seRtion ;  and 

Therefore  I  am  of  opinion  the  creditors  ought  to  be  re-  trreiieved*^ 

>ved  against  this  settlement.  agfdnst  such 

The  decree  was  made  in  February  1734,  very  near  four  *^^  ^^^^ 

ars  ago,  and  if  I  should  enter  into  the  consideration  of 

sts,  I  doubt  I  must  give  the  plaintiffs  costs  before  the 

aster,  and  though  the  bill,  as  to  two  of  the  matters,  has  no 

undation  for  relief,  yet  as  to  a  third  part,  viz.  the  last  set- 

3ment,  it  is  as  clearly  for  the  plaintiiEs ;  therefore,  for  all 

Lrties,  it  will  be  better  to  drop  the  costs. 

His  Lordship  therefore  ordered  that  the  said  decree  be  uf- 

med,  save  as  to  that  part  thereof  as  relates  to  the  settle- 

ent  of  the  said  leasehold  estate  called  Ford,  and  as  to  the 

aintiff's  bill,  so  far  as  it  seeks  to  impeach  the  settlement  of 

lat  leasehold  estate,  and  to  make  the  same  liable  to  the 

aintilT's  demands ;  his  Liordship  doth  order  that  the  same 

5  likewise  dismissed  out  of  this  Court  without  costs. 

And  as  to  the  costs  of  the  rest  of  this  suit,  that  the  said 

xree  whereby  the  same  are  reserved  till  after  the  said  re- 

)rt,  be  varied  as  follows  : — That  to  the  time  of  hearing 

lis  cause  at  the  Rolls,  no  costs  be  paid  on  either  side,  but 

lat  the  consideration  of  costs  of  such  other  parts  of  this 

wise  from  the  hearing,  be  reserved  till  the  Master  shall 

ive  made  his  report,  the  ten  pounds  deposit  to  be  paid 

ick  to  the  defendant.  (2) 


(1)  Twyne's  case,  3  Co.  80  b-  Taylor        (2)  Reg.  Lib.  a  1738.  fol.  209. 
.  Jones^  2  Atk.  600. 
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bis  said  daughters  Arm  and  Elizabeth,  were  not  to  be 
kde  until  the  time  of  their  respective  marriages ;  and  if 
her  of  them  should  during  the  lifetime  of  their  aunt  Pris- 
la  and  Sarah  Rolle,  marry  without  their  consent,  then  the 
rt  or  share  of  her  so  marrying,  should  not  be  conveyed  to 
r  or  the  heirs  of  her  body,  but  unto  his  said  other  daugh- 
rs,  or  such  of  them  as  should  not  marry  without  such  cou- 
nt, equally  to  be  divided,  and  the  heirs  of  their  bodies,  and 
any  of  his  said  daughters  should  die  without  heirs  of  their 
)die8,  the  part  or  share  of  her  or  them  so  dying  should  be 
mveyed  to  the  use  of  his  surviving  daughters,  equally  to  be 
ivided,  and  the  heirs  of  their  bodies ;  but  the  part  and  share 
f  his  daughter  Priscilla,  to  be  conveyed  in  trust  as  afore- 
lid,  and  if  all  his  said  children  died  without  issue,  and  there 
lould  be  no  issue  left  of  his  body,  then  to  his  own  right 
sirs  for  ever. 

The  testator  afterwards  mortgaged  the  whole  of  this 
tate. 

By  the  settlement  made  previous  to  the  marriage  between 
^ary  Sandys,  one  of  the  daughters  of  Sir  Richard  Sandys, 
id  TFilliam  Roberts,  the  father  and  mother  of  the  plainti£F, 
id  of  the  defendant  Elizabeth  Mary  Roberts,  dated  the 
!th  of  July,  1722,  William  Roberts  covenanted  in  case 
ere  should  be  one  or  more  children  besides  an  eldest  or 
ily  son,  then  that  he  would  either  in  his  lifetime,  or  at  his 
cease,  give  or  leave  to  such  child  or  children,  the  several 
ms  of  money  following :  That  is  to  say,  if  but  one, 
000/.,  if  two,  1,500/.,  and  if  three  or  more,  2,000/.,  to  be 
[ually  divided  between  them. 

Subsequently  to  the  marriage^  and  after  the  death  of  Sir 
*ichard  Sandys,  by  indenture  of  the  17th  of  January,  1726^ 
miiam  Roberts  covenanted  that  he  and  his  wife  would  levy 
les  of  the  third  part  or  share  of  the  real  estates,  to  which 
18  wife  Mary  was  entitled  under  the  will  of  her  father.  Sir 
Uchard  Sandys,  which  said  fines  were  declared  to  be  to  the 
•e  of  the  said  Mary  Roberts  for  life,  remainder  to  William 
Cherts  for  life,  and  after  the  decease  of  the  survivor  of  them 

*  the  use  of  such  of  the  children  of  that  marriage  for  such 
^tes,  and  in  such  shares  and  proportions  as  the  said  Wil^ 
>^  and  Mary,  his  wife,  should  by  any  deed  or  writing  to 

•  by  them  duly  executed  in  the  presence  of  two  or  more 
edible  witnesses  direct,  and  for  want  thereof  to  such  of  the 
4  child  or  children  as  the  survivor  of  them  should  in  like 


Roberts 

DiZWELL. 


538 


CASES  IN  CHANCERY. 


Roberts 

DiXWELL. 


manner  direct^  and  for  want  of  such  last  mentioned  appoint' 
tuent,  to  certain- other  uses. 

The  fines  were  accordingly  duly  levied. 

Mary^  the  wife  of  William  Roberts,  having  died  without  any 
appointment  having  been  made  in  pursuance  of  the  power  n- 
served  in  the  above  indenture,  and  William  JRo&er^by  hisvffl 
dated  the  22nd  of  January,  1 735,  after  reciting  the  above  inden- 
ture, and  the  powers  thereby  vested  in  him  and  hb  late  wif^ 
and  the  survivor  of  theni,  and  that  no  appointment  had  bea 
made  by  him  and  his  wife ;  did,  by  that,  his  will,  in  pursunoe 
of  the  said  power,limitandappointthesaid undivided durd-pnt 
of  the  lands,  &c.in  the  said  indenture  and  fines  mentioned oiite 
his  only  son,  the  plaintiff,  iZofter/,  his  heirs  and  assigns  for  em, 
upon  condition  that  he  should  pay  to  his  sister  of  the  ^riirie 
blood,  the  defendant  Elizabeth  Mary  Roberts  3,000/.;  ^ 
upon  this  further  condition  that  he  should  pay  50/.  a-yeir 
maintenance,  until  she  atUuned  twenty-one,  or  married,  kd 
the  said  testator  charged  the  said  undivided  third-part,  ftt 
the  payment  of  the  said  3,000/. ;  and  in  case  the  pUotf  j 
should  refuse  to  pay  the  same,  he  limited  and  i^pmnted  tk 
sdd  undivided  third  part  unto  the  defendant  Elizabeth  M^f 
Roberts,  her  heirs  and  assigns  for  ever ;  and  he  declared  » 
mind  to  be,  that  1,000/.  part  of  the  said  3,000/.  was  in  M 
satisfaction  of  the  1,000/.  which  he  stood  engaged  to  pay** 
his  daughter  Elizabeth  Mary  Roberts  by  his  marriage  * 
tlement,  as  the  only  child  of  that  marriage  living  at  the  tn* 
of  his  death,  and  that  2,000/.  residue  of  the  said  3,00(11 
should  be  paid  to  the  defendant  Elizabeth  Mary  R^Mh 
at  twenty-one  or  marriage,  but  that  if  she  should  die  befoi^ 
then  that  the  said  2,000/.  should  be  paid  by  the  plaintiff  totk 
defendant,  Mary  Roberts  (the  testator's  daughter  by  a  fon»* 
marriage)  at  twenty -one  or  marriage ;  and  he  gave  the  refli* 
of  his  personal  estate  equally  between  his  two  daughtert. 

These  causes  embraced  a  great  variety  of  objects,  m 
amongst  others,  the  following  questions  were  argued  «■ 
decided  under  the  will  of  Sir  Richard  Sandys : — 

1st,  Whether  under  that  will  Priscilla  vtras  tenanting 
of  the  lands  devised  to  her,  and  her  husband  entitled  toP 
tenant  by  the  curtesy  ?  and  she  having  left  two  sons,  Sici^ 
and  Henry  Sandys,  and  part  of  those  lands  being  of  ff^ 
kind  tenure,  whether  the  gavelkind  part  of  those  lands  «<« 
to  go  to  the  eldest  son  as  heir  at  common  law,  or  were  f> 
descend  accorduig  to  the  custom  ? 
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ly,  Under  the  will  of  fFilUam  Roberts, 
t,  Whether  his  will  was  a  good  execation  of  the  power 
ved  by  the  indenture  of  the  17th  of  January,  1726  ? 
ly.  Whether  the  covenant  in  the  marriage  settlement  a& 
le  provision  for  younger  children  was  satisfied  by  the 

)on  the  first  question  as  to  what  estate  Priscitta  Sandy& 
under  her  father's  wiU,  it  was  contended  by  Mr.  At- 
y- General  for  Richard,  the  eldest  son  of  Priscilla,  that 
nlla  took  only  an  estate  for  life,  and  that  her  eldest  son 
entitled  to  have  an  estate  in  tail  conveyed  to  him  as  a 
baser,  and  that  consequently  the  husband  of  Prisdlla 
not  intitled  as  tenant  by  the  curtesy.  That  Henry,  the 
id  son  had  no  title  as  co-heir  to  the  gavelkind  lands,  be- 
!  the  heir,  who  takes  by  purchase  must  be  heir  by  corn- 
law.  There  is  no  legal  estate  given  to  the  wife,  but  only 
:ecutory  trust,  and  an  expi^ess  estate  for  life  directed  for 
if  a  conveyance  had  been  made  in  her  lifetime,  it  must 
been  to  trustees  for  her  benefit,  for  the  purpose  of  ex- 
Dg  the  husband;  it  would  have  been  to  trustees  and 
heirs  during  the  life  of  Prisdlla^  in  trust  for  her  sepa- 
jse,  remainder  to  the  heirs  of  her  body,  in  which  case 
leirs  of  the  body  would  have  taken  as  purchasers.  Lord 
md  Seals  case,  3  Bro.  P.  C.  458.  In  the  case  of  Lord 
orchy  v.  Bosville,  Ca.  Temp.  Talb.  3.,  the  Court  acting 
an  executory  trust,  directed  an  estate  for  life,  though 
rords  in  the  case  of  a  legal  estate  would  have  made  an 
3-taiL  In  Papillon  v.  Voice,  2  P.  Wms.  471.,  the  de- 
(vas  of  money  to  be  laid  out  in  land  to  A.  for  life,  re- 
der  to  trustees  to  preserve  contingent  remainders,  and 
to  the  heirs  of  the  body,  and  it  was  held  to  give  an  es- 
for  life  only  to  A,,  and  so  was  executed  in  strict  settle- 
■• 

it  supposing  Prisdlla  to  have  had  an  estate-tail  under 
rill,  yet  her  husband  is  not  entitled  as  tenant  by  the 
sy.  To  create  that  estate  there  must  be  an  actual  seisin 
tg  coverture.  It  is  considered  as  initiate  during  her  life, 
ifter  the  birth  of  a  child,  the  husband  may  alone  do 
ige,  Co.  Litt.  29  b.  30 — 124.  It  is  a  continuation  of 
state,  but  in  this  case  he  is  expressly  excluded  from  all 
;st  during  his  wife's  life,  as  to  that  estate  the  wife  is  to 
msidered  as  a  feme  sole. 

r.  Fazakerley  and  .Mr.  Legg  for  Henry,  the  younger 
:ontended,  that  Prisdlla  took  an  estate-tail  under  the 
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will,  and  that  the  estate  therefore  descended  to  the  hdit,  ac- 
cording to  the  custom  of  gavelkind. 

If  this  had  been  a  devise  of  a  legal  estate^^it  would  deuif 
have  created  an  estate-tail ;  the  construction  in  equity  imit 
be  the  same  of  a  trust  executed,  and  so  where  the  trmt  ii 
executory,  unless  it  can  clearly  be  shewn  that  the  testaSoi^i 
intention  will  thereby  be  defeated ;  but  in  this  case  there  ii 
reason  to  suppose  that  the  testator  intended  to  create  ana- 
tate-tail,  because  he  has  directed  immediate  estates-tul  tok 
conveyed  to  his  other  daughters,  and  the  only  object  i^ 
he  seems  to  have  had  in  view  in  varjring  the  devise  to  kit 
daughter  Priscilla  was  to  exclude  her  husband  fromaj 
benefit,  but  that  provision  will  not  alter  the  nature  of  the  o* 
tate,  Co.  Litt.  378  b.  We  join  in  contending  that  the  Im* 
band  has  no  claim  to  the  tenancy  by  curtesy,  but  insist  tint 
the  wife  nevertheless  was  tenant  in  tail,  her  husband  beaf 
expressly  excluded  from  any  benefit,  there  is  no 
for  supposing  that  the  testator  intended  to  alter  the 
in  which  the  estate  would  descend ;  and  yet  if  the  mote 
was  only  tenant  for  life,  the  second  son  will  be  exdoded.  h 
Backhouse  v.  fFelky  1  £q.  Ca.  Abr.  184.  pL  27-  the  wordiMi 
for  life  only ;  but  Lord  Ch.  J.  Parker  said,  that  if  the  li» 
tation  had  been  to  the  heirs  of  the  body,  and  not  to  the  imt^ 
the  legal  force  of  those  words  would  have  been  such  that  At 
estate  would  have  been  an  estate-tail.  In  Lord  Glenarehf  t. 
Bosvilky  the  decision  proceeded  upon  the  ground  that  At 
estate  for  life  was  to  be  without  impeachment  of  waste,  «• 
cept  voluntary  waste  in  houses. 

Mr.  Idle,  for  the  husband,  contended,  that  though  that 
was  no  actual  seisin  of  the  husband  during  the  life  of  At 
wife,  yet  that  the  right  to  the  curtesy  was  not  thereby  vat 
lidated,  for  that  it  prevailed  in  all  cases  of  trusts,  tboifk 
there  can  be  no  actual  seisin,  and  cited  Broughton  v.  Ltift 
ley,  2  Salk.  679.  Sweetapple  v.  Bindon,  2  Vem.  536.  W- 
liams  V.  fFray,  1  P.  Wms.  137.  and  2  Vern.  680.  S.  C.  Cm- 
bnmev.  Inglis,  ante  p.  221. 

As  to  the  second  question  upon  the  will  of  fFilliam  ft* 
beris,  it  was  contended  by  Mr.  Browne,  on  behalf  of  de 
plaintiflf  RobertSy  who  claimed  the  estate  of  Mary  Robnih 
which  was  settled  by  the  deed  of  the  17th  of  January,  17ft 
that  the  power  reserved  by  that  deed  was  not  well  execntd 
by  the  will  of  TFilliam  Roberts,  so  far  as  related  to  tte 
3,000/.  given  to  Elizabeth  Mary  Roberts,  for  that  the  port 
was  to  appoint  to  the  uses  of  the  estate,  and  not  to  gnat  i 
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rent  charge  out  of  it,  that  the  contuigent  appointment  of     Roberts 
8,000/.  part  of  the  3,000/.  in  favour  of  Mary  Roberts,  the  «'• 

testator's  daughter  by  a  former  wife,  was  clearly  beyond  the  *^^^^^^^ 
Mwer  and  that  the  appointment  of  the  1,000/.  of  herpart  of  the 
i,000/.  was  wholly  bad,  being  in  satisfaction  of  the  testator's 
iebt,  or  if  valid,  that  the  plainti£F  Roberts  was  entitled  to 
tand  in  the  place  of  Elizabeth  Mary  Roberts^  and  to  claim 
Imt  sum  under  the  covenant. 

Mr.  Noel  and  Mr.  Clarke,  for  Elizabeth  Mary  Roberts 
Dsisted  that  she  was  entitled  to  the  3,000/.  under  the  ap- 
•omtment,  and  to  the  1,000/.  under  the  covenant,  for  that 
be  former  could  not  be  considered  as  a  satisfaction  of  the 
itter,  because  it  was  not  competent  to  the  testator,  so  to 
stisfy  his  debt,  and  because  the  thing  given  in  satisfaction 
lust  be  of  equal  value,  but  that  the  title  to  this  3,000/.  de- 
coded upon  a  contingency,  because  a  fine  only  having  been 
Sfied,  and  no  recovery  having  been  suffered,  the  remainders 
ver  would  not  be  subject  to  the  3,000/.  if  the  base  fee  should 
etermine ;  that  the  execution  of  the  power  was  good  in  itself, 
yt  granting  a  rent  charge  being  a  good  execution  of  a  power 
»  appoint  to  the  uses  of  land,  and  fortius  purpose  they  cited 
rkwaytes  v.  Dye,  2  Vern.  80. 

Lord  Chancellor. — In  this  case,  all  is  executory,  and  Between  Dee. 
be  estate  to  be  conveyed  to  the  trustees  is  to  be  a  trust  es-  ^izS^  * 
ite.  The  question  is,  how  this  executory  trust  is  to  be 
arried  into  execution,  and  what  kind  of  estate  the  trustees 
nght  to  convey,  whether  an  estate  tail  to  Richard  Sandys 
B  a  purchaser,  or  an  estate  tail  to  Richard  and  Henry 
Sandys,  as  co-heirs  in  gavelkind  to  their  mother  Priscilla  ? 
nd  this  depends  upon  a  previous  question,  namely,  what  es- 
Bte  ought  to  have  been  conveyed  to  Priscilla,  if  the  convey- 
cce  had  been  made  in  her  lifetime,  whether  an  estate  in  tail 
r  for  life  only  ?  It  is  clear  that  such  an  estate  ought  to  have 
cen  conveyed  to  her  as  would  best  have  answered  the  testa- 
Di^s  intention,  as  it  is  to  be  collected  from  his  will.  If  an 
■tate  tail  would  support  the  intention,  that  estate  ought  to 
«V(e  been  conveyed,  but  if  the  conveying  that  estate  would 
•^e  defeated  the  intention,  as  I  think  it  clearly  would,  then 
•dy  an  estate  for  life.  The  words  of  the  will  are  that  the 
"^iBtces  should  convey  one-fourth  of  the  estate  in  trust  for 
^  separate  use  of  the  testator's  daughter  Priscilla  for  her 
^i  and  so  as  she  alone,  or  such  persons  as  she  should  di- 
^3  might  receive  the  rents  and  profits  thereof  to  her  sole 
^d  separate  use,  and  her  husband  not  to  intermeddle  there- 
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Where  there  is 
a  devise  to  one 
for  life,  and  af- 
ter his  decease, 
to  the  heirs  of 
the  body.   The 
first  taker 
takes  an  estate 
tail ;  so  in  the 
case  of  a  trust 
actually  ex- 
ecutedy  but 
where  the 
trusts  arc 
merely  execu- 
tory, and  some- 
thing remains 
to  be  done  to 
perfect  the  tes- 
tator's inten- 
tion, the  Court 
18  not  goremed 
by  the  strict 
rules  of  the 
common  law, 
but  governs  it- 
self by  the  tes- 
tator's inten- 
tion. (1) 


with.  These  words  ^ve  her  an  express  .estate  for  life,  bit 
that  is  not  so  in  the  devise  to  the  other  daughters,  and  the 
difference  in  the  manner  in  which  these  devises  are  o- 
pressed,  strongly  implies  a  difference  of  intention  as  to  irial 
estate  each  daughter  was  to  take.  It  is  true,  that  when 
there  is  a  devise  of  a  legal  estate  to  one  for  life^  and  afterUi 
decease,  to  the  heirs  of  his  body,  the  first  taker  accor^to 
the  rule  in  Shellei/'n  case,  takes  an  estate  tail,  and  so  n- 
doubtedly  it  would  be  in  the  case  of  a  trust  actulJly  c»- 
cuted,  for  then  equity  follows  the  law,  and  ^atever  citale 
the  party  would  have  had  in  case  of  a  devise  of  the  land^  k 
is  entitled  to  in  the  case  of  a  devise  of  the  trust  of  it,  brt 
where  the  trusts  are  merely  executory,  and  sometliiiig  »• 
mains  to  be  done  to  perfect  and  carry  into  effect  the  toll- 
tor's  intention,  the  Court  is  not  confined  to  the  strict  nfa 
of  common  law,  but  governs  itself  by  the  testator's  iotat- 
tion,  and  does  that  which  will  best  answer  and  suppott  it 
For  this  purpose,  limitations  to  preserve  contingent  renuJB* 
ders  have  been  inserted  by  this  Court,  though  none  weredh 
rected  by  the  will,  as  was  done  by  Lord  Cowper  in  the  cai 
of  Sir  Jofm  Maj/nard's  will,  Stamford  v.  Hobarty  1  Bift 
P.  C.  288.  Upon  this  ground,  the  Court  provided  in  * 
cases  of  Papillon  v.  Fbice,  2  P.  Wms.  471.  and  Lord  fifc- 
norchy  v.  Bosvilley  cas.  temp.  Talbot^  3.  though  in  the  WW 
there  could  have  been  no  doubt,  but  that  if  a  legal  estate  ff 
a  trust  executed  had  been  devised,  Lady  Glenorchy  iww 
have  been  tenant  in  tail,  yet  on  account  of  circumstance^ 
shewing  the  testator's  intention  to  make  her  only  tenant  fo 
life,  the  Court  pursuing  that  intention,  decreed  her  only  tW 


(1)  This  distinction  between  trusts 
executed  and  trusts  executory  is  clearly 
established,  Leonard  v.  Earl  of  Sussex^ 
2  Vern.  526.  Lord  Stamford  v.  Ho- 
hart^  1  Bro.  P.  C.  288.  Papillon  v. 
Voice^  2  P.  Wnis.  471.  Lord  Glenor- 
chy  V.  Bosville^  Ca.  Temp.  Talbot^  3. 
Baskeroille  v.Baskcrville^  Atk.  281. 
Wright  V.  Pearson^  1  Eden's  Rep. 
and  Amb.  358.  S.  C.  Green  y.Stephensy 
17  Ves.  64.  and  that  Lord  Hardwicke 
denied  such  distinction  to  exist,  as 
stattd  in  Bagshaw  v.  Spencer,  2  Atk. 
577.  is  contradicted  by  Lord  Hard' 
wtcke  himself,  who  says  ''  I  did  not 
^'  there  say  no  weight  was  to  be  laid  on 
« that  distinction,"  Exel  v.  Wallace,  2 


Ves.  323.  and  see  Garth  v.  Baliti^ 
2  Ves.  656.  and  seems  to  be  eflotit' 
dieted  by  Lord  Northington,  ^''•■'j 
mits  the  distinction,  and  says,  ^I^ 
^'  Hardxoicke^s  determination  in  J^ 
**  shaw  V.  Spencer,  was  as  right,  v^ 
^^  and  certain  as  bis  different  deterflAM* 
^^  tion  was  in  Garth  v.  Baldwin^*  •• 
Le  Rousseau  v.  Rede,^  Eden^sBep*^ 
see  Fearne^s  Contingent  Remaindci^ 
et  seq.  and  see  Mr.  Fonblanqut^t  Twt- 
tise  on  Equity,  vol.  1.  418.  and  Mti^ 
dock's  Chancery  Practice,  vol.  1. 58fc 
et  seq,  see  also  Synge  v.  Hales,  4  B** 
&  Be.  499.  Jervoise  v.  Duke  of  JVflfrt- 
umberland,  1  Jac.  &  Walk.  559. 
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3.    Thus  ill  all  these  cases,  the  intention  has  uniformly 

observed  ;  in  this  case  the  intention  is  clear,  the  con- 
ice  directed  is  for  Priscilla  for  her  life,  for  her  separate 

now  if  such  instructions  were  to  be  given  for  a  settle- 
j  no  one,  I  apprehend,  would  limit  an  estate  tail  to  the 
for  her  separate  use,  but  only  to  her  use  for  life,  and 
¥ards  to  her  children,  and  the  subsequent  words,  where* 
the  husband  is  not  to  intermeddle,  do  in  common  sense 
mderstanding  denote  such  a  settlement  wherein  the  hus- 
was  to  have  neither  interest  nor  power,  but  that  imme- 
[y  upon  the  wife's  decease,  which  is  the  meaning  I  put 

the  words  ^'  after  her  decease,"  the  same  should  remain 
i  heirs  of  her  body.  It  may  indeed  be  said,  that  these 
3  were  intended  only  to  exclude  the  husband  from  tak- 
he  profits  during  his  wife's  life,  but  I  think  they  go 
I  further,  and  not  only  exclude  him  from  meddling  with 
rofits,  but  from  having  any  thing  to  do  with  the  estate, 
the  wife  had  been  tenant  in  tail,  I  think  that  the  hus- 
would  have  been  entitled  as  tenant  by  the  curtesy.  It 
>een  urged,  that  whilst  the  trust  remained  executory, 
dfe  had  no  seisin  out  of  which  the  husband's  right  to 
urtesy  could  arise,  or  that  if  she  had,  yet  that  the  hus- 

being  excluded  from  all  participation  during  her  life, 
lot  such  an  interest  as  would  entitle  him  to  the  curtesy, 
estate  being  considered  as  initiate  upon  the  birth  of  a 
;  but  it  has  been  settled  that  there  may  be  a  tenancy 
e  curtesy  of  a  trust  estate  in  general,  and  of  an  equity 
lemption,  and  of  a  trust  for  the  payment  of  debts  ^(1) 
tlierefore,  may  it  not  as  well  take  place  in  case  of  a 
of  an  equity  of  redemption,  which  is  this  case  ?  As  to 
nsin,  if  the  wife  had  been  tenant  in  tail,  she  would  have 
as  as  much  seised  of  this  as  she  could  have  been  of  any 

trust  estate ;  and  Lord  Coke  does  not  say,  that  the 
md  must  receive  the  profits,  but  only  that  the  wife  must 
ised;  and  I  think  that  the  husband  must  have  been 
it  by  the  curtesy  of  this  trust  estate,  in  imitation  of  the 
by  which,  had  this  been  a  legal  estate,  the  wife  would 
been  actually  seised ;  for  if  a  legal  estate  be  devised  to 
aian  for  her  separate  use,  and  after  her  death,  to  the  if  ^n  estate  be 

of  her  body,  by  which  she  would  take  an  estate  tail,  derised  to  a 

woman  to  her 
te  use,  and  after  her  death  to  the  heirs  of  her  body,  the  wife  would  take  an  estate  tail. (2) 


See  Casbume  v.  IngUsy  ante  page        (2)  See    Feame's    Contingent  Re- 
mainders, 6th  Edit.  p.  54.  ^1. 


544 


CASES  IN  CHANCERY. 


Roberts 

V, 
DiZWELL. 


the  husband  could  not  meddle  with  the  profits  during  bci 
life^  but  he  would  nevertheless  be  seised  of  the  fireehaldia 
her  right^  as  a  trustee,  as  after  her  decease  he  would  hiddbj 
the  curtesy,  that  being  one  of  the  incidents  to  every  aUb 
tail ;  and  in  that  case,  the  husband  and  wife  together  ndi^ 
have  suffered  a  recovery,  and  so  have  barred  the  remabda 
over ;  and  so  they  might  in  equity,  in  case  of  a  trust  estate. 
If,  therefore,  in  this  case,  the  wife  had  been  tenant  in  tail 
the  intervention  of  the  husband's  estate  would  have  pot- 
poned  the  title  of  the  issue,  which  it  was,  I  think,  the  teita- 
tor's  intention  should  take  place  inmiediately  upoo  tk 
decease  of  the  wife ;  or  the  husband  and  wife  together  nqgit 
have  entirely  defeated  their  title,  although  it  was  ezpmrif 
provided  thut  the  husband  should  not  at  all  intermeddle  will 
the  estate. 

I  think  from  these  circumstances  that  it  was  the  inteate 
of  Sir  Richard  Sandys  to  give  only  an  estate  for  life  ^ 
Priscilla. 

The  only  question  which  renudns  is,  whether  the  alM* 

tion  of  the  course  of  descent  of  the  gavelkind  lands  willnif 

the  construction  which  I  have  put  upon  the  will,aDdIAiil^ 

that  it  will  not,  for  this  is  only  a  consequence  of  pmMf 

the  testator's  intention,  which  in  my  opinion  is  pbdn  op* 

the  other  parts  of  the  will  5  besides,  in  this  case,  socage  m 

gavelkind  lands  are  intermixed,  and  I  know  of  no  rule  ^tii 

warrants  a  different  construction  upon  each,  when  theiiitci' 

tion  is  the  same  as  to  both.    It  is  said,  that  by  these  motf 

the  second  son  will  be  deprived  of  all  his  claim  to  the  hi4 

although  as  much  heir,  according  to  the  custom,  as  A^ 

eldest  son.    But,  as  I  said  before,  this  is  only  a  conseqiKBce 

of  vesting  the  estate  by  purchase  in  the  children ;  and  fl^ 

second  son  will  not  be  entirely  deprived,  for  he  will  hiie* 

remainder  in  tail  after  the  decease  of  his  brother  witW 

issue.    As  to  the  other  point,  upon  the  execution  d  ^ 

power,  it  is  true  that  the  direct  terms  of  the  power  area* 

pursued,  but  the  intent  and  design  of  it  are.     It  is  adouM 

that  the  father  might  have  appointed  part  of  the  estate  tote 

sold,  and  have  directed  the  application  of  the  money  to  an* 

from  such  sale.  (3)     It  is  the  same  to  the  heir  or  reauondtf- 

man  which  way  the  child  is  to  be  provided  for;  butgifiiV* 

portion  of  the  estate  might  be  the  means  of  tearing  ilta 


(3)  Long  V.  Long,  5  Ves.  445.  Kenzsorthy  v.  Bate.  6  Yes.  791.  Sato* 
v.  Fladgatcy  1  Ves.  &  Be.  471. 


CASES  IN  CHANCERY.  545 

eccB,  whcpeas  iww  the  estate  wiH  be  kept  entire,  and  it  is     Roberts 
stter  for  the  daugliter  that  she  should  hare  a  sum  of  money  ^* 

itti  a  small  e«ta*e.    The  case  of  Thwayies  v-  Bye^  2  Vern.    I^^^^^ll. 
iO,  is  a  strong  authority  upon  this  subject ;  but  I  think 
at  the  covenant  is  not  discharged  by  tiie  will,  for  where  where  a  gift  is 
gift  is  to  discfaanre  a  former  debt,  somethine:  must  move  ?  discharge  a 

^^_  -J         • •  ^    .        ,  .  ,         1    ,     ?  .  former  debt, 

om  tbe  giver ;  but,  m  this  case,  the  whole  is  to  anse  out  something 

'  the  life's  estate,  and  therefore  to  satisfy  the  father's  ^^'  JS^"* 

(venant,  thia  declaration  is  entirely  void.    However,  as  it  giver.(i) 

18  the  father^i  intention  to  give  his  daughter  only  3,000/., 

fcUnk  that  only  2,000/.  oogfat  to  be  raised  out  of  the  wife's 

tftte,  and  that  the  other  1,000£.  should  be  raided  out  of  the 

ther's  estate^ 

By  the  decree  it  was  declared  that  one  third  part  of 

e  real  estate  of  Sir  Richard  Samfys  bebi^ed  to  PrUciUa 

e  the  wife  of  Henry  Stmefys,  the  elder,  and  her  issue  to 

conveyed  and  settled  in  the  manner  thereinafter  men- 
med,  and  that  the  said  Henry  Sandys,  the  elder,  was  not 
titled  to  be  tenant  thereof  by  the  curtesy  of  England. 
id  it  was  ordered  and  decreed  that  the  trustees  should 
nvey  such  third  part  of  tbe  said  Sir  Richard  Sandys  real 
tate  to  Richard  Sandys,  the  infant  son  of  the  said  Pris» 
hy  in  general  tail,  with  remainder  to  Henry  Sandys,  his 
anger  brother,  in  general  tail,  with  remainder  over,  in 
fault  of  heirs  of  the  body  of  the  said  Priscilla  according 

the  will  of  the  said  Sir  Richard  Sandys. 
The  decree  also  declared  the  will  of  William  Roberts  to 
well  proved  and  ought  to  be  established  except  as  to  the 
n  of  1,000/.  thereby  appointed  to  Elizabeth  Mary  Roberts 
satisfaction  of  the  like  sum  due  from  him  to  her  by  cove- 
it,  and  declared  that  one  third  part  of  the  real  estates  of 

Richard  Sandys  belonged  to  fFilliam  Roberts  by  virtue 
the  appointment  contained  in  his  father's  will  for  such 
ite  as  was  gained  or  created  by  the  fine  levied  by  his 
ler  and  mother,  and  the  declaration  of  uses  thereof  sub- 
t  to  the  charge  of  2,000/.  part  of  the  sum  of  3,000/.  to 

raised  for  the  benefit  of  Elizabeth  Mary,  his  sister  and 
lared  that  the  limitation  over  of  the  sum  of  2,000/.  to 
try  Roberts  by  the  said  will  was  void,  and  as  to  the^sum 
1,000/.  residue  of  the  sum  of  3,000/.  mentioned  in  the 
i  of  fFilliam  Roberts,  it  was  declared  that  the  appoint- 
nt  thereof  by  the  said  will  for  satisfaction  of  a  debt  due 

(1)  See  Bellasis  v.  Uthwatty  ante  page  273. 
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from  him  by  covenant  contained  in  his  marriage  settlement 
was  void ;  and  that  BUhabeth  Mary  Roberts  was  entitled  to 
have  satisfaction  for  the  principal  sum  of  1^000/.  with  in- 
terest as  a  specialty  creditor  under  that  covenant^  and  for  that 
purpose  directed  accounts  of  the  real  and  personal  estates 
of  fFilUam  Roberts,  the  father;  and  in  case  there  shoold 
not  be  assets  to  pay  the  said  sum  of  1^000/.  and  interest  bii 
Lordship  reserved  the  consideration  as  between  JEluaktt 
Mary  Roberts  and  her  brother  fFilliam'  Roberts,  whether 
she  was  entitled  to  have  satis&ction  out'  of  her  mother's 
third  part  of  Sir  Richard  Sancfys  estate^  for  the  residne 
of  the  said  sum  of  IftOOL  and  interest  as  a  gratuitous  ap- 
pointment and  whether  the  conveyance  of  such  third  paitlij 
the  said  trustees  to  the  said  fFilliam  Roberts  ought  not  Is 
be  made  subject  thereto.  (1) 


(1)  Jleg.  Lib.  B.  1738.  fo.  IIO. 
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ENNIS  DALY  and  Lady  ANN,  his  Wife 

and 
t  EDWARD  DESBOUVERIE,  JOHN 
MANLEYand  THOMAS  WARD,  Trus- 
tees of  Lady  CLANRICKARD'S  Will,  the| 
Earl  of  CLANRICKARD,  and  Others 


Plaintiffs;  (1) 


Defendants. 


May  Utj  June  6ih^  and  December  llth,  1738. 

)HN  Smith,  the  father  of  the  Countess  of  Clanrickard  and     2  Atk.  261. 
ady  Desbouverie  by  a  settlement  of  the  8th  of  September,  J;  Smith  dc- 
Jliy  settled  certain  lands  upon  himself  for  life,  remainder  real  esute 
►  trustees  in  trust  for  the  separate  use  of  Lady  Clanrickard  ^.^*ft 
r  life,  remainder  to  such  persons,  and  for  such  uses  and  for  life,  with 
tates  as  she  should  appoint  and  in  default  of  such  ap-  suX"*^**^^ 


intment  to  her  and  her  heirs. 


persons 
and  for  such 
uses  and  es- 
?s  as  she  should  limit  and  appoint.    Lady  Clanrickard  appoints  the  real  estate  to  her  son 
life,  remainder  to  his  issue,  remainder  as  to  a  moiety  to  the  plaintiff,  her  daughter.  Lady 
n  for  life,  with  remainder  as  to  her  sons  and  daughters  in  tail  male,  and  provides  that  if 
ly  Ann  should  marry  without  the  consent  of  three  trustees  or  the  major  part  of  them, 
t  she  and  her  issue  should  forfeit  her  and  their  right  to  the  estate  and  that  the  next  person 
remainder  might  enter  and  enjoy  the  same. 

feld  that  Lady  Clanrickard  might  annex  to  the  appointment  such  condition  in  restraint  of 
Tiage  ;  and  that  the  plaintiff  Daly  being  desirous  of  marr}Mng  Lady  ^nn,  and  having  sub- 
ted  proposals  to  the  trustees  for  a  certain  settlement  to  be  made  by  his  father,  to  the 
Qs  of  which  the  trustees  having  objected ;  hut  one  of  the  trustees  at  the  request  of  the 
?rs  having  written  to  a  friend  of  the  plaintiff  Daly's  father,  stating  that  if  the  father  would 
£e  the  settlement  proposed  by  the  son  they  should  be  obliged  to  consent  on  account  of  the 
ng  people's  affections  being  engaged  ;  and  the  plaintiffs  having  married  privately  without 
knowledge  of  the  trustees  before  an  answer  was  received  to  that  letter ;  It  was  likewise 
t  under  the  circumstances  of  the  trustees  not  objecting  to  the  family,  fortune,  or  person 
'he  plaintiff,  and  upon  the  father's  consenting  to  make  the  settlement  proposed  by  the  soa 
cL  was  in  itself  reasonable,  that  the  marriage  must  be  deemed  a  marriage  had  with  the 
Bent  and  approbation  of  the  trustees.  (2) 

rhe  said  John  Smith  by  his  will  of  the  9th  of  July,  1718, 
^e  to  the  plaintiff  Lady  ^nn  and  her  sister,  daughters  of 
dy  Clanrickard,  legacies  of  1,000/.  a-piece  payable  at 
enty-one  or  marriage  and  gave  the  residue  of  his  real  and 
:^onal  estate  to  trustees  upon  trust  as  to  one  moiety  for 
-  separate  use  of  Lady  Clanrickard  for  life,  remainder  to 
-li  persons  and  for  such  uses  and  estates  as  she  notwith- 


cl)  The  statement  of  this  case  is 
-^n  from  the  Lord  Chancellor's  Note- 
^^  and  Aikyns ;  the  arguments  of 
*»isel  from  Lord  Hardwicke's  Note- 


book, and  the  judgment  from  a  manu- 
script report. 

(^)  As  to  conditions  in  restraint  of 
marriage,  see  note  (2)  to  the  case  of 
Hervey  v.  Aston^  ante,  page  351. 
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dduary  legatees,  upon  the  like  trusts  as  are  before  men- 
»ned  in  the  said  deed-poll. 

After  Lady  Clanrickard's  death,  the  trust  property  was  in 
irauance  of  a  decree  of  this  Courts  conveyed  and  assigned 
the  trustees  appointed  by  her. 

In  the  month  of  April  1735,  the  plaintiff,  Mr.  Daly,  in- 
rmed  Sir  Edward  Desbouverie,  one  of  the  trustees,  with 
a  desire  of  marrying  Lady  Ann,  and  stated  to  him  the 
tads  of  the  proposed  settlement,  which  the  trustees  desired 
m  to  put  into  writing,  which  he  accordingly  did,  and  sent 
lem  by  letter  to  Sir  JEdward  Desbouverie,  dated  the  first  of 
ay,  and  which  letter  was  in  the  words  following,: — "  The 
"oposals  to  be  sent  to  Dean  Taylor,  and  what  my  father 
ill  come  into  is,  the  settling  the  reversion  of  4,000  acres  of 
ad,  and  of  the  lady's  fortune,  the  maintenance  to  be  600/. 
year,  and  the  jointure  to  be  500/.,  and  600/.  in  case  of  no 
sue.  This  I  am  sure  my  &ther  will  immediately  come 
to." 

These  proposals  Desbouverie  communicated  to  Ward,  who 
)th  agreed  that .  it  was  unreasonable  that  Lady  Ann^s  for- 
ne  should  be  settled  upon  the  father  for  his  Ufe,  and  they 
id  they  would  not  consent  to  the  marriage,  unless  the  In- 
rest  of  her  fortune  was  to  be  settled  upon  her  and  her  in- 
nded  husband,  for  their  maintenance,  in  addition  to  the 
0/.  per  annum. 

Desbouverie  communicated  with  Lady  Ann  upon  the  sub- 
%,  and  told  her  that  the  trustees  would  not  consent  to  the 
ttch,  unless  the  interest  of  her  own  fortune  was  settled 
on  her  and  Dennis,  for  their  present  maintenance,  as  well 
the  600/.  a-year;  to  which  Lady  ^nn  answered,  she  al- 
ys  understood  it  was  to  be  so,  and  that  otherwise  she 
uld  never  agree  to  the  match ;  but  told  him  there  would 
no  harm  in  sending  the  proposal  to  Dean  Taylor  to  in- 
ire  into  the  value  of  the  estate  which  the  plaintiff's  father 
>posed  to  settle,  upon  which  the  defendant  Desbouverie 
d  her  he  would  desire  the  other  trustees  to  send  them, 
d  desired  her  always  to  remember  upon  what  footing  they 
re  sent,  and  declared  he  would  not  be  concerned  in  the 
d  proposals,  or  consent  thereto,  without  her  fortune  being 
•tied  upon  her  and  her  husband,  for  their  present  mainte- 
nce,  in  addition  to  the  600/.  per  annum. 
Mr.  3Ia$il€y,  at  the  request  of  the  other  trustees,  who 
re  strangers  to  Dennis  and  his  father,  transmitted  the 
I's  proposals  to  Dean  Taylor,  who  was  a  friend  of  the 


Dait 
Desbou- 
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will,  and  that  the  estate  therefore  descended  to  the  hdi8|K- 
cording  to  the  custom  of  gavelkind. 

If  this  had  been  a  devise  of  a  legal  estate^  it  would  ckidf 
have  created  an  estate-tail ;  the  construction  in  eqmty  imit 
be  the  same  of  a  trust  executed,  and  so  where  the  trmt  ii 
executory,  unless  it  can  clearly  be  shewn  that  the  testator^i 
intention  will  thereby  be  defeated ;  but  in  this  case  there  k 
reason  to  suppose  that  the  testator  intended  to  create  an  » 
tate-t^,  because  he  has  directed  immediate  estates-tul  tok 
conveyed  to  his  other  daughters,  and  the  only  object  i^ 
he  seems  to  have  had  in  view  in  varying  the  devise  toUi 
daughter  Priscilla  was  to  exclude  her  husband  fromaj 
benefit,  but  that  provision  will  not  alter  the  nature  of  the  o* 
tate,  Co.  Litt.  378  b.  We  join  in  contending  that  the  ln» 
band  has  no  claim  to  the  tenancy  by  curtesy,  but  inust  tint 
the  wife  nevertheless  was  tenant  in  tail,  her  husband  bcaf  - 
expressly  excluded  from  any  benefit,  there  is  no 
for  supposing  that  the  testator  intended  to  alter  the 
in  which  the  estate  would  descend ;  and  yet  if  the  mote 
was  only  tenant  for  life,  the  second  son  will  be  excluded,  b 
Sackhouse  v.  fFelb,  1  Eq.  Ca.  Abr.  184.  pL  27.  the  wordiMi 
for  life  only ;  but  Lord  Ch.  J.  Parker  said,  that  if  the  li» 
tation  had  been  to  the  heirs  of  the  body,  and  not  to  the  imfh 
the  legal  force  of  those  words  would  have  been  such  that  At 
estate  would  have  been  an  estate-tail.  In  Lord  Glenanhf  t. 
Bosvilhy  the  decision  proceeded  upon  the  ground  that  At 
estate  for  life  was  to  be  without  impeachment  of  waste,  » 
cept  voluntary  waste  in  houses. 

Mr.  Idky  for  the  husband,  contended,  that  though  ibot 
was  no  actual  seisin  of  the  husband  during  the  life  of  At 
wife,  yet  that  the  right  to  the  curtesy  was  not  thereby  in«" 
lidated,  for  that  it  prevailed  in  all  cases  of  trusts,  tboo|k 
there  can  be  no  actual  seisin,  and  cited  Broughton  v.  I^t 
ley,  2  Salk.  679.  Sweetapple  v.  Bindon,  2  Vem.  536.  W- 
Hums  V.  JFray,  1  P.  Wms.  137.  and  2  Vem.  680.  S.  C.  On^ 
bnmev,  Inglis,  ante  p.  221. 

As  to  the  second  question  upon  the  will  of  fPtlliam  ft" 
bertSy  it  was  contended  by  Mr.  Browne,  on  behalf  of  ^ 
plaintiflf  Roberts,  who  claimed  the  estate  of  Mary  BoMh 
which  was  settled  by  the  deed  of  the  17th  of  January,  IJft 
that  the  power  reserved  by  that  deed  was  not  well  execatri 
by  the  will  of  fFilliam  Roberts^  so  far  as  related  to  ^ 
3,000/.  given  to  Elizabeth  Mary  Roberts,  for  that  thepoW 
was  to  appoint  to  the  uses  of  the  estate,  and  not  to  gnnt^ 
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>ennis  Daly,  the  father,  which  wag  as  follows : — ^^  Four       Daly 
thousand  acres  to  be  settled  to  the  use  of  Dennis  Daly,  sen.      j>  ^' 
for  life,  to  Dennis  Daly,  jun.  for  life,  with  remainder  to  his       verie. 
first  and  other  sons  in  tail  male.    The  said  Dennis  Daly 
hath  agreed,  that  he  wiU  lay  out  the  portion  at  interest  or  in 
the  purchase  of  land,  when  had,  which  should  be  settled  to 
the  same  uses,  600/.  per  annum  present  maintenance,  600/. 
per  annum  jointure,  if  no  issue,  but  if  issue  500/.  per  an- 
num,  this  is  what  was  agreed  and  settled  by  Sir  Edward 
Desbouverie^   and  a  settlement  to  be  made  accordingly.'' 
I  answer  to  which  letter.  Sir  Edward  Desbouverie  wrote 
allows : — 

Longford,  25/A  of  June,  1735. 
''  I  saw  Mr.  Daly  once  or  twice  at  my  lodgings  in  London, 
came  to  no  manner  of  agreement  with  him,  but  referred 
'ery  thing  till  his  father's  proposals  came  from  Ireland. 
find  them  now  widely  different  from  what  I  expected,  that 
cannot  think  myself  or  the  other  trustees  will  ever  come 
to  them ;  he  demands  the  income  of  the  Lady  Ann^s  for- 
Qe  for  himself  during  his  life,  for  which  he  offers  to  settle 
them  600/.  per  annum,  present  maintenance ;  he  estimates 
r  fortune  at  9,000/.,  which  at  8  per  cent,  the  common  in- 
^t  in  Ireland,  produces  540/.  per  annum,  BXkd  he  now  ai- 
rs his  son  60/.  per  annum,  so  that  he  really  intends  at 
Jsent  to  part  with  nothing,  and  Lady  Ann  will  only  have 
ring  the  father's  life,  the  income  of  her  own  fortune  to 
intain  herself,  and  possibly  a  large  family  of  children.  I 
ashamed  the  father  should  make  such  a  preposterous 
jr ;  but,  however,  if  you  please  to  tell  him  that  if  he  ex- 
its my  consent  in  this  affair,  that  I  insist  Lady  Ann's  for- 
le  be  settled  with  the  600/.  per  annum  for  present  main- 
ance,  and  if  she  survives  his  son,  the  said  income  of  her 
Q  fortune  should  be  settled  as  an  additional  jointure  on 
,  together  with  600/.  or  500/.  per  annum,  which  shall 
»pen,  as  in  his  proposals ;  and  if  he  is  not  pleased  with 
se  terms,  1  shall  concern  myself  no  more  about  the 
tter." 

(Vhich  letter  the  two  other  trustees  Manley  and  Ward, 
losed  in  the  following  letter  to  Dr.  Taylor,  dated  the 
of  July. 

Sir, 
^  We  received  your  letter  of  the  12th  of  June,  last  month. 
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Where  there  is 
A  devise  to  one 
for  life,  and  af- 
ter his  decease, 
to  the  heirs  of 
the  body.   The 
first  taker 
takes  an  estate 
tail ;  so  in  the 
case  of  a  trust 
actually  ex« 
ecuted,  but 
where  the 
trusts  arc 
merely  execu- 
tory, and  some- 
thing remains 
to  be  done  to 
perfect  the  tes- 
tator's inten- 
tion,  the  Court 
is  not  governed 
by  the  strict 
rules  of  the 
common  law, 
but  governs  it- 
self by  the  tes- 
tator's inten- 
tion. (1) 


with.  These  words  give  her  an  express  .estate  for  life.  Ink 
that  is  not  so  in  the  devise  to  the  other  daughters,  and  the 
difference  in  the  manner  in  which  these  devises  are  a* 
pressed,  strongly  implies  a  difference  of  intention  as  to  lAH 
estate  each  daughter  was  to  take.  It  is  true,  that  wkot 
there  is  a  devise  of  a  legal  estate  to  one  for  life^  and  afterUi 
decease,  to  the  heirs  of  his  body,  the  first  taker  accorffiogti 
the  rule  in  Shelley' f^  case,  takes  an  estate  tail,  and  so  u- 
doubtedly  it  would  be  in  the  case  of  a  trust  actuldly  CB> 
cuted,  for  then  equity  follows  the  law,  and  whatever  cM 
the  party  would  have  had  in  case  of  a  devise  of  the  land,  k 
is  entitled  to  in  the  case  of  a  devise  of  the  trust  of  it,  U 
where  the  trusts  are  merely  executory,  and  sometUngi^- 
mains  to  be  done  to  perfect  and  carry  into  effect  the  tab- 
tor's  intention,  the  Court  is  not  confined  to  the  strict  nds 
of  common  law,  but  governs  itself  by  the  testator^s  tetot- 
tion,  and  does  that  which  will  best  answer  and  support  IL 
For  this  purpose,  limitations  to  preserve  contingent  lemib- 
ders  have  been  inserted  by  this  Court,  though  none  woefr 
rected  by  the  will,  as  was  done  by  Iiord  Cowper  in  thectfi 
of  Sir  Jolm  Maytw,Td\  will,  Stamford  v-  Hobart^  1  Bia 
P.  C.  288.  Upon  this  ground,  the  Court  provided  in  d* 
cases  of  Papillon  v.  Fbice^  2  P.  Wms.  471-  and  Lord  fit 
norchy  v.  jBosville,  cas.  temp.  Talbot,  3.  though  in  the  Wttf 
there  could  have  been  no  doubt,  but  that  if  a  legal  estste  s 
a  trust  executed  had  been  devised.  Lady  Glenorchy  iwo 
have  been  tenant  in  tail,  yet  on  account  of  circumstvicc^ 
shewing  the  testator's  intention  to  make  her  only  tenant  te 
life,  the  Court  pursuing  that  intention,  decreed  her  only  W 


(1)  This  distinction  between  trasts 
executed  and  trusts  executory  is  clearly 
established,  Leonard  ▼.  Earl  of  Sussex^ 
2  Vern.  526.  Lord  Stamford  v.  Ho^ 
bart,  1  Bro.  P.  C.  288.  Papillon  v. 
Voice^  2  P.  Wms.  471.  Lord  Glenor^ 
chy  V.  Bosville^  Ca.  Temp.  Talbot^  3. 
Baskerville  v.Baskcrville^  2  Atk.  281. 
Wright  V.  Pearson^  1  Elden's  Rep. 
and  Amb.  358.  S.  C.  Green  v.Stephens^ 
17  Yes.  64.  and  that  Lord  Hardwicke 
denied  such  distinction  to  exist,  as 
stattd  in  Bagshaw  v.  Spencer^  2  Atk. 
577,  is  contradicted  by  Lord  Hard- 
wicke himself,  who  says  ^^  I  did  not 
'^  there  say  no  weight  was  to  be  laid  on 
« that  distinction,"  Exel  v.  Wallace^  2 


Ves.  323.  and  see  Garth  v.  B(M^ 
2  Ves.  656.  and  seems  to  be  €«*•• 
dieted  by  Lord  Northtngton^  ^'**'j 
mits  the  distinction,  and  says,  ^I^ 
^^  Hardwicke*^  determination  in  B^ 
"  shaw  V.  Spencer^  was  as  right,  itw^ 
^^and  certain  as  his  different  detenoi*^ 
^<  tion  was  in  Garth  v.  Baldw^*  ** 
Le  Rousseau  v.ile(fe,2  Eden's  Rep  & 
see  Fearne*s  Contingent  Remtin^ 
et  seq,  and  see  Mr.  Fonblanfu^s  Tr» 
tise  on  Equity,  vol.  1.  418.  and  JW* 
dock^s  Chancery  Practice,  vol.  1.  ^ 
et  seq,  see  also  Synge  v.  Halesy  S  Bi> 
&  Be.  499.  Jervoise  v.  Duke  of  IW*- 
umbcrland^  1  Jac.  &  Walk.  559. 
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bate.     Thus  in  all  these  cases,  the  intention  has  uniformly     Roberts 

en  observed ;  in  this  case  the  intention  is  clear^  the  con-  .v« 

yance  directed  is  for  Priscilla  for  her  life,  for  her  separate     Dixwell. 

e ;  now  if  such  instructions  were  to  be  given  for  a  settle- 

mt,  no  one,  I  apprehend,  would  limit  an  estate  tail  to  the 

fe  for  her  separate  use,  but  only  to  her  use  for  life,  and 

crwards  to  her  children^  and  the  subsequent  words,  where^ 

ik  the  husband  is  not  to  intermeddle^  do  in  common  sense 

d  understanding  denote  such  a  settlement  wherein  the  hus- 

Dd  was  to  have  neither  interest  nor  power^  but  that  imme- 

itely  upon  the  wife's  decease,  which  is  the  meaning  I  put 

on  the  words  ^^  after  her  decease^"  the  same  should  remain 

the  heirs  of  her  body.     It  may  indeed  be  said^  that  these 

irds  were  intended  only  to  exclude  the  husband  from  tak- 

I  the  profits  during  his  wife's  life,  but  I  think  they  go 

tch  further,  and  not  only  exclude  him  from  meddling  with 

t  profits,  but  from  having  any  thing  to  do  with  the  estate. 

If  the  wife  had  been  tenant  in  tail,  I  think  that  the  hus- 

nd  would  have  been  entitled  as  tenant  by  the  curtesy.     It 

s  been  urged,  that  whilst  the  trust  remained  executory^ 

K  wife  had  no  seisin  out  of  which  the  husband's  right  to 

s  curtesy  could  arise,  or  that  if  she  had,  yet  that  the  hus- 

nd  being  excluded  from  all  participation  during  her  life^ 

d  not  such  an  interest  as  would  entitle  him  to  the  curtesy^ 

it  estate  being  considered  as  initiate  upon  the  birth  of  a 

ild ;  but  it  has  been  settled  that  there  may  be  a  tenancy 

the  curtesy  of  a  trust  estate  in  general,  and  of  an  equity 
redemption^  and  of  a  trust  for  the  payment  of  debts  3  (1) 
ly,  tlierefore,  may  it  not  as  well  take  place  in  case  of  a 
1st  of  an  equity  of  redemption,  which  is  this  case  ?  As  to 
i  seisin,  if  the  wife  had  been  tenant  in  tail,  she  would  have 
en  as  as  much  seised  of  this  as  she  could  have  been  of  any 
:^r  trust  estate ;  and  Lord  Coke  does  not  say,  that  the 
8band  must  receive  the  profits,  but  only  that  the  wife  must 

seised;  and  I  think  that  the  husband  must  have  been 
lant  by  the  curtesy  of  this  trust  estate^  in  imitation  of  the 
rj  by  which,  had  Uiis  been  a  legal  estate,  the  wife  would 
ve  been  actually  seised ;  for  if  a  legal  estate  be  devised  to 
KTonian  for  her  separate  use,  and  after  her  death,  to  the  xfanggtetebc 
in  of  her  body,  by  which  she  would  take  an  estate  tail^  devised  to  a 

woman  to  her 
•iste  iBe>  and  after  her  death  to  the  heirt  of  her  body^  the  wife  would  take  an  estate  tail.  (2) 


(1 )  See  Cotdumc  v./it^lu,  ante  page        (^)  See    Feame's    Contingent  Re- 
1.  mainders,  6th  Edit.  p.  54.  ^1. 


544 


CASES  IN  CHANCERY. 


Roberts 

DiZWELL. 


the  husband  could  not  meddle  with  the  profits  during  ha 
life^  but  he  would  nevertheless  be  seised  of  the  freehold  i 
her  rights  as  a  trustee^  as  after  her  decease  he  would  hold  b] 
the  curtesy^  that  being  one  of  the  incidents  to  every  esUli 
tail ;  and  in  that  case,  the  husband  and  wife  together  mi^ 
have  suffered  a  recovery,  and  so  have  barred  the  renuundeo 
over ;  and  so  they  might  in  equity,  in  case  of  a  trust  eMt 
If,  therefore,  in  this  case,  the  wife  had  been  tenant  in  tai, 
the  intervention  of  the  husband's  estate  would  have  poit- 
poned  the  title  of  the  issue,  which  it  was,  I  think,  the  totip 
tor's  intention  should  take  place  inmiediately  upon  tk 
decease  of  the  wife ;  or  the  husband  and  wife  together  njgk 
have  entirely  defeated  their  title,  although  it  was  ezpioiif 
provided  thvt  the  husband  should  not  at  all  intermeddk  viti 
the  estate. 

I  think  from  these  circumstances  that  it  was  the  intentsi 
of  Sir  Richard  Simdi/s  to  give  only  an  estate  for  lifc  ^ 
Priscilla. 

The  only  question  which  remains  is,  whether  the  ilte*' 

tion  of  the  course  of  descent  of  the  gavelkind  lands  wiDnif 

the  construction  which  I  have  put  upon  the  wiU,andItok 

that  it  will  not,  for  this  is  only  a  consequence  of  punoif 

the  testator's  intention,  which  in  my  opinion  is  plain  of* 

the  other  parts  of  the  will ;  besides,  in  this  case,  socage  m 

gavelkind  lands  are  intermixed,  and  I  know  of  no  rule  whkfc 

warrants  a  different  construction  upon  each,  when  thcinte*' 

tion  is  the  same  as  to  both.    It  is  said,  that  by  these  men* 

the  second  son  will  be  deprived  of  all  his  claim  to  the  IM 

although  as  much  heir,  according  to  the  custom,  as  tb 

eldest  son.    But,  as  I  said  before,  this  is  only  a  conseqoeDce 

of  vesting  the  estate  by  purchase  in  the  children ;  and  tb 

second  son  will  not  be  entirely  deprived,  for  he  will  haie* 

remainder  in  tail  after  the  decease  of  his  brother  witW 

issue.    As  to  the  other  point,  upon  the  execution  of  ^ 

power,  it  is  true  that  the  direct  terms  of  the  power  arcii* 

pursued,  but  the  intent  and  design  of  it  are.     It  is  admiM 

that  the  father  might  have  appointed  part  of  the  estate  tote 

sold,  and  have  directed  the  application  of  the  money  to  aii* 

from  such  sale.  (3)     It  is  the  same  to  the  heir  or  lemaindff- 

man  which  way  the  child  is  to  be  provided  for;  butginngt 

portion  of  the  estate  might  be  the  means  of  tearing  itt» 


(3)  Long  V.  Long,  5  Ves.  445.  Kenworthu  v.  Bate.  6  Ves.  7W.  Bulkck 
V.  Fladgaie,  1  Ves.  &  Be.  471. 
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pieces,  whereas  nom  the  estate  wiH  be  kept  entire,  and  it  is  Robebts 

better  for  the  daughter  that  she  should  hare  a  sum  of  money  ^* 

*«i  a  small  estaite.    The  case  of  Thwaytes  v.  Dye,  2  Vem.  ^ixwell. 
iaO,  is  a  stroog  aiuthority  upon  this  Sfubjcct ;  but  I  think 

liat  the  covenant  is  not  discharged  by  the  will,  for  where  where  a  gift  is 

t  gift  is  to  discfaanre  a  former  debt,  something  must  move  i°  diacbarge  a 

I    .      xi-*  «.i.  1         "i^r  .  former  debt, 

ixom  tbe  giver ;  bot,  m  this  case,  the  whole  is  to  anse  out  something 
rf  the  wife's  estate,  and  tiberefore  to  satisfy  the  father's  "f^^  ^^^^ 
covenant,  this  declaration  is  entirely  void.    However,  as  it  giver.(i) 
vas  the  father^i  intention  to  give  Us  daughter  only  3,000/., 
[  ^hak  that  only  2,000/.  oo^  to  be  raised  out  of  the  wife's 
Ntete,  and  that  the  other  1,0002.  should  be  raised  out  of  the 
hfiier's  estate^ 

By  the  decree  it  was  declared  that  one  third  part  of 
lie  real  estate  of  Sir  Richard  Sandys  bdonged  to  Priscilla 
Kle  (he  wife  <rf  Henry  StrndySy  the  elder,  and  her  issue  to 
>e  conveyed  and  settled  in  the  manner  thereinafter  men- 
ioned,  and  that  the  said  Henry  Sandys,  the  elder,  was  not 
Kititled  to  be  tenant  thereof  by  the  curtesy  of  England. 
^d  it  was  ordered  and  decreed  that  the  trustees  should 
onvey  such  third  part  of  the  said  Sir  Richard  Sandys  real 
Btate  to  Richard  Sandys,  the  infant  son  of  the  said  Pris- 
ilia,  in  general  tail,  with  remainder  to  Henry  Sandys,  his 
ounger  brother,  in  general  tail,  with  remainder  over,  in 
efault  of  heirs  of  the  body  of  the  said  Priscilla  according 
o  the  will  of  the  said  Sir  Richard  Sandys, 

The  decree  also  declared  the  will  of  William  Roberts  to 
^  well  proved  and  ought  to  be  established  except  as  to  the 
tim  of  1,000/.  thereby  appointed  to  Elizabeth  Mary  Roberts 
^  satisfaction  of  the  like  sum  due  from  him  to  her  by  cove- 
^mt,  and  declared  that  one  third  part  of  the  real  estates  of 
^ir  Richard  Sandys  belonged  to  fFilliam  Roberts  by  virtue 
t  the  appointment  contained  in  his  father's  will  for  sucli 
^tate  as  was  gained  or  created  by  the  fine  levied  by  his 
^er  and  mother,  and  the  declaration  of  uses  thereof  sub- 
let to  the  charge  of  2,000/.  part  of  the  sum  of  3,000/.  to 
«  nused  for  the  benefit  of  Elizabeth  Mary,  his  sister  and 
edared  that  the  limitation  over  of  the  sum  of  2,000/.  to 
WtMry  Roberts  by  the  said  will  was  void,  and  as  to  the^sum 
f  1,000/.  residue  of  the  sum  of  3,000/.  mentioned  in  the 
rill  of  fFilliam  Roberts,  it  was  declared  that  the  appoint- 
lent  thereof  by  the  said  will  for  satisfaction  of  a  debt  due 

(1)  See  Bettasis  ▼.  Uthwatt^  ante  page  273. 
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from  him  by  covenant  contained  in  hb  marriage  settlement 
was  void ;  and  that  Elizabeth  Mary  Roberts  was  entitled  to 
have  satisfaction  for  the  principal  sum  of  1,000/.  with  in- 
terest as  a  specialty  creditor  under  thatcovenant^  and  for  that 
purpose  directed  accounts  of  the  real  and  personal  estatn 
of  fFilliam  Robertt,  the  father;  and  in  case  there  shodd 
not  be  assets  to  pay  the  said  sum  of  1,000/.  and  interest  Us 
Lordship  reserved  the  consideration  as  between  .EfisokCi 
Mary  Roberts  and  her  brother  fFilliam  Roberts,  wheAet 
she  was  entitled  to  have  satis£Eu:tion  out'  of  her  mother'fl 
third  part  of  Sir  Richard  Sandys  estate,  for  the  reddne 
of  the  said  sum  of  1,000/.  and  interest  as  a  gratuitous  ap- 
pointment and  whether  the  conveyance  of  such  third  part  ij 
the  said  trustees  to  the  said  fFilliam  Roberts  ought  not  to 
be  made  subject  thereto.  (I) 


(1)  {leg.  Lib.  B.  1738.  fo.  lid. 
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DENNIS  DALY  and  Lady  ANN,  his  Wife 

and 

Sir  EDWARD  DESBOUVERIE,  JOHN 
MANLE Y  and  THOMAS  WARD,  Trus  - 
tees  of  Lady  CLANRICKARD'S  Will,  the| 
Earl  of  CLANRICKARD,  and  Others 


Plaintiffs;  (1) 


Defendants. 


May  Isty  June  6/A,  and  December  11 /A,  1738. 

John  Smith,  the  father  of  the  Countess  of  Clanrickard  and     2  Atk.  261. 
Lady  Desbouverie  by  a  settlement  of  the  8th  of  September,  J-  Smith  dc- 
1714,  settled  certain  lands  upon  himself  for  life,  remainder  real  estate 
to  trustees  in  trust  for  the  separate  use  of  Lady  Clanrickard  ^  ^*^y 
for  life,  remainder  to  such  persons,  and  for  such  uses  and  for  life,  with 
estates  as  she  should  appoint  and  in  default  of  such  ap-  suXpew^ 
pointment  to  her  and  her  heirs.  and  for  such 

uses  and  es- 
^tes  as  she  should  limit  and  appoint.  Lady  Clanrickard  appoints  the  real  estate  to  her  sod 
for  life,  remainder  to  his  issue,  remainder  as  to  a  moiety  to  the  plaintiff,  her  daughter.  Lady 
^nn  for  life,  with  remainder  as  to  her  sons  and  daughters  in  tail  male,  and  provides  that  if 
*j*dy  ^nn  should  marry  without  the  consent  of  three  trustees  or  the  major  part  of  them, 
^nat  she  and  her  issue  should  forfeit  her  and  their  right  to  the  estate  and  that  the  next  person 
^  remainder  might  enter  and  enjoy  the  same. 

Held  that  Lady  Clanrickard  might  annex  to  the  appointment  such  condition  in  restraint  of 
'^l^i^age  ;  and  that  the  plaintiff  Daly  being  desirous  of  marr}'ing  Lady  ytnrty  and  having  sub- 
mitted proposals  to  the  trustees  for  a  certain  settlement  to  be  made  by  his  father,  to  the 
^rms  of  which  the  trustees  having  objected ;  but  one  of  the  trustees  at  the  request  of  the 
^^bers  having  written  to  a  friend  of  the  plaintiff  Daly*8  father,  stating  that  if  the  father  would 
'^^ke  the  settlement  proposed  by  the  son  they  should  be  obliged  to  consent  on  account  of  the 
roung  people's  affections  being  engaged  ;  and  the  plaintiffs  having  married  privately  without 
M^^  knowledge  of  the  trustees  before  an  answer  was  received  to  that  letter ;  It  was  likewise 
'''eld  under  the  circumstances  of  the  trustees  not  objecting  to  the  family,  fortune,  or  person 
^^  the  plaintiff,  and  upon  the  father's  consenting  to  make  the  settlement  proposed  by  the  soa 
^^icli  was  in  itself  reasonable,  that  the  marriage  must  be  deemed  a  marriage  had  with  the 
Consent  and  approbation  of  the  trustees.  (2) 

The  said  John  Smith  by  his  will  of  the  9th  of  July,  I7I8, 
S^ve  to  the  plaintiff  Lady  Ann  and  her  sister,  daughters  of 
*-*ady  Clanrickard,  legacies  of  IflOOl.  a-piece  payable  at 
^^enty-one  or  marriage  and  gave  the  residue  of  his  real  and 
Personal  estate  to  trustees  upon  trust  as  to  one  moiety  for 
^e  separate  use  of  Lady  Clanrickard  for  life,  remainder  to 
^^ch  persons  and  for  such  uses  and  estates  as  she  notwith- 


(1)  The  statement  of  this  case  is 
^^en  from  the  Lord  Chancellor's  Notc- 
^K)ok  and  Atkyns ;  the  arguments  of 
^©nnsel  from  Lord  Hardzoicke's  Note- 


book, and  the  judgment  from  a  manu- 
script report. 

(9)  As  to  conditions  in  restraint  of 
marriage,  see  note  (2)  to  the  case  of 
Hervey  v.  Aston^  ante,  page  351. 
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standing  her  coverture  should  limit  and  appoint^  and  as  to 
the  other  moiety  upon  trust  for  her  other  daughter  with  the 
same  powers  and  the  said  testator  by  a  codicil  to  his  will 
directed  that  in  case  the  plaintiff  Lady  jinn  or  aoy  of  Ub 
grand-daughters  named  in  his  will  should  marry  in  the  life- 
time of  their  mother,  under  the  age  of  twenty-one  without 
the  consent  of  their  mother  that  their  legacies  were  to  be  di* 
vided  amongst  the  rest  of  his  grand-daughters,  and  the  plain- 
tiff Lady  ^;m'«  brother  John^  and  such  other  children  as  tk 
plaintiff  Lady  jinn's  mother  should  have. 

Lady  Clanrickard  after  the  death  of  her  father^  and  htt- 
band,  by  deed  poll  of  the  1st  of  August,  1732,  appointed  the 
surviving  trustee  of  the  settlement  of  the  8th  of  SeptemhcTj 
1714,  to  convey  the  premises  therein  comprbed  to  Sir  ^ 
ward  Desbouverie,  John  JUantey,  and  Thomas  Ward  to  the 
use  of  her  son  the  Earl  of  Clanrickard  for  life,  renuunder 
to  his  first  and  other  sons  in  tail  male,  remainder  to  Idi 
first  and  other  daughters  in  tidl  general,  remainder  as  to 
one  moiety  to  the  use  of  her  daughter,  the  plaint  Lidf 
Ann  for  life,  remainder  to  her  sons  and  daughters  hi  til 
male,  and  as  to  the  other  moiety  to  the  use  of  her  otht 
daughter  Lady  Mary  for  life,  with  the  same  renudnder  (0 
her  children  and  with  cross  remainders  between  her  tm 
daughters;  and  she  thereby  declared  and  provided  thit  if 
any  of  them  the  said  Earl  of  Clanrickard,  Lady  Ann  ui 
Lady  Mart/,  should  marry  without  the  consent  of  the  slM 
Sir  Edward  Desbouverie,  John  Manlejfy  and  Thomas  ffmi 
or  the  major  part  of  them  or  of  the  survivor  of  them,  if  vj 
of  them  should  be  then  living  that  then  he,  she  or  tbej  10 
marrying  without  such  consent,  and  his,  her  or  their  iM 
and  descendants  should  forfeit  and  lose  all  his,  her,  or  theif 
right  to  the  premises,  and  that  the  next  person  in  remuDder 
should  and  might  enter  and  enjoy  the  same  as  if  he,  die  or 
they  was  or  were  dead  without  issue. 

By  another  deed  poll  of  the  same  date,  Lady  Clanrid^i 
appointed  and  directed  that  the  residue  of  the  real  and  jo- 
sonal  estate  of  her  father,  should  be  conveyed  to  Sir  Edwtfi 
Desbouverie,  John  Manley,  and  Thomas  Wardj  to  be  hf 
them  sold,  and  that  they  should  lay  out  the  money  to  k 
produced  by  such  sale,  in  the  purchase  of  lands  to  be  1* 
tied  upon  the  same  uses  as  mentioned  in  the  preceding  deed 

Lady  Clanrickard,  by  her  will  of  the  2nd  of  Augusti  \P^ 
confirmed  the  above  appointment,  and  i^pointed  Sir  JEEdbv' 
Desbouverie,  John  Manley,mdThomas  Ward,  executois^s^ 
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residuary  legatees,  upon  the  like  trusts  as  are  before  men- 
tioned in  the  said  deed-poll. 

After  Lady  Clanrickard's  deaths  the  trust  property  was  in 
pursuance  of  a  decree  of  this  Courts  conveyed  and  assigned 
to  the  trustees  appointed  by  her. 

In  the  month  of  April  1735,  the  plaintifiF,  Mr.  Daly,  in- 
formed  Sir  Edward  Desbouverie,  one  of  the  trustees,  with 
his  desire  of  marrying  Lady  Ann,  and  stated  to  him  the 
heads  of  the  proposed  settlement,  which  the  trustees  desired 
him  to  put  into  writing,  which  he  accordingly  did,  and  sent 
them  by  letter  to  Sir  Edward  Ihsbouverie,  dated  the  fiirst  of 
May,  and  which  letter  was  in  the  words  following^: — "  The 
proposals  to  be  sent  to  Dean  Tat/lor,  and  what  my  father 
will  come  into  is,  the  settling  the  reversion  of  4,000  acres  of 
land,  and  of  the  lady's  fortune,  the  maintenance  to  be  600/. 
a^year,  and  the  jointure  to  be  600/.,  and  600/.  in  case  of  no 
issue.  This  I  am  sure  my  &ther  will  immediately  come 
into." 

These  proposals  Deshouverie  communicated  to  Ward,  who 
both  agreed  that  it  was  unreasonable  that  Lady  Amis  for- 
'tone  should  be  settled  upon  the  father  for  his  life,  and  they 
said  they  would  not  consent  to  the  marriage,  unless  the  in- 
terest of  her  fortune  was  to  be  settled  upon  her  and  her  in- 
tended husband,  for  their  maintenance,  ia  addition  to  the 
COO/,  per  annum, 

Deshouverie  communicated  with  Lady  Ann  upon  the  sub- 
ject, and  told  her  that  the  trustees  would  not  consent  to  the 
Boatcb,  unless  the  interest  of  her  own  fortune  was  settled 
upon  her  and  Dennis,  for  their  present  maintenance,  as  well 
w»  the  600/.  a-year ;  to  which  Lady  Ann  answered,  she  ai- 
rways understood  it  was  to  be  so,  and  that  otherwise  she 
^ould  never  agree  to  the  match ;  but  told  him  there  would 
be  no  harm  in  sending  the  proposal  to  Dean  Taylor  to  in- 
quire into  the  value  of  the  estate  which  the  plaintiff's  father 
proposed  to  settle,  upon  which  the  defendant  Deshouverie 
told  her  he  would  desire  the  other  trustees  to  send  them, 
aad  desired  her  always  to  remember  upon  what  footing  they 
were  sent,  and  declared  he  would  not  be  concerned  in  the 
said  proposals,  or  consent  thereto,  without  her  fortune  being 
settled  upon  her  and  her  husband,  for  their  present  mainte- 
tiance,  in  addition  to  the  600/.  per  annum. 
•^-  Mr.  Manley,  at  the  request  of  the  other  trustees,  who 
irere  strangers  to  Dennis  and  his  father,  transmitted  the 
pan's  proposals  to  Dean  Taylor,  who  was  a  friend  of  the 
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family  in  Ireland,  and  guardian  to  the  Earl  of  CZeoiridhiFd^ 
and  which  he  accordingly  did  in  the  following  letter,  dated 
the  29th  of  May,  1735. 

"  We  take  the  liberty  to  give  you  some  further  trouble  in 
relation  to  Lady  Ann,  who  we  find  has  an  inclination  to 
marry  the  son  of  Mr.  Dennis  Daly.    The  young  gentleman 
has  sent  the  inclosed  proposals  to  Sir  Edward  Desbamme; 
as  we  are  entire  strangers  to  Mr.  Daly,  we  dedre  you  will 
inquire  into  his  circumstances,  and  how  far  he  is  abk  to 
make  the  settlement  proposed  by  his  son ;  and  if  his  btfaer 
should  desire  to  treat,  it  is  our  opinion  my  lord's  coimid 
should  be  consulted  thereupon.    Lady  Ann's  fortune  at  pie- 
sent  is  from  her  grandfather  Smith,  about  3,400/.,  bendn 
what  was  left  by  her  father  out  of  his  Irish  estate,  ^riiidi 
will  make  the  whole,  as  we  compute,  upwards  of  7>000£i,  tod 
she  has  a  further  expectancy  in  case  of  my  lord's  death,  of 
a  moiety  of  what  my  Lady  Clanrickard  left  my  lord,  if  it 
marry  with  our  consent,  if  not,  she  will  lose  it ;  and  tfe 
whole  will  go  to  her  sister,  unless  she  should  likewise  manj 
without  our  consent,  in  which  case  the  whole  goes  to  Sir 
Henry  Parker,  my  lady's  son  by  her  first  husband.    lliiV 
all  the  influence  we  have  over  Lady  ^nn,  and  shemigk 
with  her  fortune  marry  much  better,   yet  if  Mr.  Iktft 
father  will  make  the  settlement  proposed,  we  belicfe  tk 
young  folks  are  too  far  engaged  for  us  to  attempt  to  \aiA 
off  the  match,  and  therefore  we  shall  be  obliged  to  comeit 
to  it.     Lady  Ann  very  soon  after  her  £Etther's  death,  iB* 
to  her  father's  relations  without  our  privity  or  consent,  wk 
how  far  they  may  have  perverted  her,  we  cannot  tell,  W 
she  and  the  young  gentleman  both  declare  themsdyes  Ft** 
testants,  and  say  that  is  the  reason  my  lady's  Other's  rdi' 
tions  are  against  the  match. 

We  are  your  most  humble  servants, 

JOHN  MANLEY. 
London,  29th  of  May,  1735. 

P.  S.  The  above  letter  was  prepared  for  all  the  trustees, 
but  Sir  Edward  Desbouverie  going  out  of  town  in  a  buny, 
desired  I  would  forward  it  to  you." 

On  the  5th  of  June,  1735,  the  plaintiffs  were  married  pri- 
vately without  the  knowledge  of  the  trustees. 

By  a  letter  dated  the  12th  of  June,  1735,  Doctor  Tai/kf 
wrote  to  Mr.  Afanley  a  letter  in  answer  to  Mr.  JUankfi 
letter,  wherein  he  inclosed  the  proposals  given  him  by  Mr. 
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Dennis  Daly,  the  father^  which  was  as  follows : — ^^  Four 
^^  thousand  acres  to  be  settled  to  the  use  of  Dennis  Daly,  sen. 
"  for  life^  to  Dennis  Daly,  jun.  for  life,  with  remainder  to  his 
^^  first  and  other  sons  in  tail  male.  The  said  Dennis  Daly 
"  hath  agreed,  that  he  will  lay  out  the  portion  at  interest  or  in 
^  the  purchase  of  land,  when  had,  which  should  be  settled  to 
"  the  same  uses,  600/.  per  annum  present  maintenance,  600/. 
^^  per  annum  jointure,  if  no  issue,  but  if  issue  500Lper  an- 
^^  num,  this  is  what  was  agreed  and  settled  by  Sir  Edward 
'*  Desbouverie,  and  a  settlement  to  be  made  accordingly." 
In  answer  to  which  letter.  Sir  Edward  Desbouverie  wrote 
follows :- — 

Langfordy  ^th  of  June,  1735. 
^'  I  saw  Mr.  Daly  once  or  twice  at  my  lodgings  in  London, 
I  came  to  no  manner  of  agreement  with  him,  but  referred 
every  thing  till  his  father's  proposals  came  from  Ireland. 
I  find  them  now  widely  different  from  what  I  expected,  that 
I  cannot  think  myself  or  the  other  trustees  will  ever  come 
into  them ;  he  demands  the  income  of  the  Lady  AnvLS  for- 
tune for  himself  during  his  life,  for  which  he  offers  to  settle 
on  them  600/.  per  amium,  present  maintenance ;  he  estimates 
her  fortune  at  9,000/.,  which  at  8  per  cent.,  the  common  in- 
terest in  Ireland,  produces  540/.  per  annum,  and  he  now  al- 
lows his  son  60/.  per  annum,  so  that  he  really  intends  at 
pwsent  to  part  with  nothing,  and  Lady  Jinn  will  only  have 
Jnring  the  father's  life,  the  income  of  her  own  fortune  to 
i^aintain  herself,  and  possibly  a  large  family  of  children.  I 
^  ashamed  the  father  should  make  such  a  preposterous 
^r ;  but,  however,  if  you  please  to  tell  him  that  if  he  ex- 
>^ts  my  consent  in  this  affair,  that  I  insist  Lady  jinn's  for- 
Une  be  settled  with  the  600/.  per  annum  for  present  main- 
^nance,  and  if  she  survives  his  son,  the  said  income  of  her 
>'^m  fortune  should  be  settled  as  an  additional  jointure  on 
^«r,  together  with  600/.  or  500/.  per  annum,  which  shall 
happen,  as  in  his  proposals ;  and  if  he  is  not  pleased  with 
tiese  terms,  I  shall  concern  myself  no  more  about  the 
Hatter." 

Which  letter  the  two  other  trustees  Manley  and  JFard, 
Dclosed  in  the  following  letter  to  Dr.  Taylor,  dated  the 
th  of  July. 


Daly 

V. 

Desbou- 
verie. 


Sir, 
**  We  received  your  letter  of  the  12th  of  June,  last  month. 
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Daly 

V, 

Desbou- 

TERIE. 


Sir  Edward  being  in  the  country^  we  sent  it  hinii  and  ke 
having  fully  expressed  his  own  as  well  as  our  sentiiiients  ia 
the  inclosed  letter,  we  have  nothing  more  to  add,  odiy  to 
assure  you  that  we  are  thoroughly  sensible  of  your  eve  d 
my  lord's  affairs :  as  to  Mr.  Daly's  prc^sal,  unleaa  he  idl 
consent  to  settle  Lady  Ann's  fortune,  and  GOOL  per  ammm 
for  maintenance,  and  as  a  jointure  in  case  she  survives  Ui 
son,  as  proposed  by  Sir  Edward^  we  shsU  not  conoem  ou^ 
selves  any  further.** 

The  bill  prayed  that  Lady  AtmU  portion  might  be  laid  onl 
in  the  purchase  of  lands,  and  that  a  settlement  nu^  it 
made  of  the  lands  so  to  be  purchased,  and  of  the  estalei 
proposed  to  be  settled  by  Mr.  Ddljf^  according  to  the  pro* 
posal  and  agreement* 

The  defendants,  the  trustees,  insisted  by  that  anawer^thii 
the  nuurriage  was  had  without  their  consent. 

Mr.  Daly 9  the  father,  consented  to  make  the  propoied 
settlement,  if  it  should  be  held  that  the  marriage  was  vitt 
the  consent  of  the  trustees. 

The  cause  first  came  on  upon  the  1st  of  May,  1738^  vin 
it  was  adjourned  to  the  first  day  of  causes  in  Uie  next  tRB| 
by  reason  of  the  pendency  of  the  cause  of  Hervey  v.  AUm^ 
for  the  opinion  of  the  judges,  wherein  several  of  the  poiiii 
on  the  effect  of  conditions  against  marrying  withoi^  ooof 
sent,  were  expected  to  be  determined. 

It  again  came  on  on  the  6th  of  June  in  the  same  year,  wi 
was  again  adjourned  to  the  next  term,  with  liberty  ftr  tk 
plaintiils  to  file  a  supplemental  bill,  in  order  to  bring  tk 
issue  of  the  plaintiffs  before  the  Court,  and  vras  finally  heal 
on  the  11th  of  December,  IJSa 

Mr.  Chute,  Mr.  Noel,  Mr.  Hoskins,  and  Mr.  Murrwh  ^ 
the  plaintiffs,  contended,  1st.  That  Lady  CUmrickardYmii^ 
power  to  impose  these  conditions  upon  her  children. 

2dly9  That  the  restrictions  were  of  such  a  natun  tktf 
they  ought  not  to  take  effect,  and 

3rdly,  That  there  was  sufficient  evidence  of  consent  bf 
the  trustees,  or  of  what  was  equivalent  to  it,  to  entitle  Liij 
Ann  to  her  portion. 

As  to  the  first  point,  it  was  contended,  that  Lady  Clamid^ 
ard  having  only  a  power  of  appointment,  could  not  aimez  tkii 
condition,  which  was  not  contemplated  by  the  grandfather, 
from  whom  the  property  proceeded.  That  if  the  power  W 
been  executed  in  the  lifetiiiie  of  the  father,  it  might  have  is* 


CASES  IN  CHANCERY.  &53 

pfered  with  the  proper  exercke  oi  parental  authority.    As      Dallt 

the  second^  h  was  cimteiided,  that  tUa  caae  dtfiieted  from  ^ 

at  of  Herveg  v.  Asim.  Thia  bc^  a  oondition  subae^pieiit^     Daaaoo- 

id  a  Ibifekufe  impaaed  not  oidy  upon  the  person  ofiendingy 

It  iq^  her  children.    As  to  the  third  and  [Mancipal  pcmil, 

was  contended  that  there  was  sufficient  evidence  oC  actual 

macnt ;  that  they  received  the  prqpoaal^  and  approved  ol  it, 

iljeei  to  an  alteration  which  has  since  been  adopted;  that 

ley  must  have  approved  of  the  person  and  ianuiy  of  the 

^tiff^  before  they  could  direct  any  inquiriea  as  to  his 

roperty ;  that  by  the  course  which  they  adopted^  they  had 

srmitted  the  (daintiffs  to  engage  each  other's  affections,  and 

id  given  that  encouragement  to  the  mteriage  which  was 

juivalent  to  actual  consent^  and  the  cases  of  Meggreitf. 

^€sgrM^  2  Vern.  580.  and  Faamm  v.  Ctrnptany  1  Ch.  Rep^ 

ware  cited. 

Mr^  Attoraej^-General  for  Lady  Mary  Burke^  and  Mr.  Dec  u,  1738. 

TQume  and  Mr..  FmakerUg  fof  Sir  JSimrjr  Parker^  ccm- 

ided>  that  there  was  no  evidence  of  the  trustees  having 

mnninicated  any  sort  of  consent  to  either  of  tibe'  plain- 

fs ;  that  the  letter  of  the  trustees  to  Doctor  Ta^lw  was 

K  only  evidence  of  consent ;  that  at  the  utmost  that  letter 

lounted  only  to  a  consent  if  certain  terma  were  complied 

th  ;  and  that  the  marriage  having  taken  place  befoce  those 

rms  were  complied  with,  was  in  fac^  without  consent^  and 

at  the  property  therefore  immediately  veent  wtx  lo  the 

xt  in  remainder,  and  could  not  be  called  back  ^;ain  by 

y  thing  done  afterwards,  aind  the  caae  of  Fry  v«  P^ier, 

Ch.  Ca.  138.  was  cited. 

IiOBi>  Chancbllob. — ^As  to  the  first  ponit,  whether  Lady 

Immickard  could  clog  the  appointment  made  by  her  with 

€h  conditions  as  in  the  present  case,  I  am  of  opinion  that 

e  could.    Mr.  Smith  enabled  her  to  appoint  the  lands  to 

ekk  uses,  and  to  such  pers<ms,  and  for  such  estates  as  she 

oij^ht  proper,  and  I  hove  no  doubt  bwt  that,  undev  so  large 

|iower,  she  nught  suligect  them  to  sudk  terms  and  condi- 

MoB  as  she  pleased,  bnt  although  she  had  such  a  power,  I 

^  by  no  means  think  that  i^  has  executed  it  reasonaUy. 

it.  Smithy  from  whom  the  whole  proceededi,  had  set  her  a 

ittem  of  a  much  more  proper  restraint^  which  was  firom 

^Triage  before  twenty-one  without  consent,  but  she  has^ 

mied  that  restraint  to  the  end  of  their  lives,  and  in  case  of 

^obedience  in  the  parents,  has  created  a  fbrfeitme  in  the 

^ildren,  though  they  claim  in  their  own  right  as  purchasers, 
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Dallt 

V. 

Desbou- 
vsaii. 


and  not  by  descent  from  their  parents^  nay^  tbovigh  thej 
should  marry  a  second  time  with  consent^  there  is  no  toqb 
for  repentance^  but  the  penalty  extends  to  all  the  issue  of 
such  second  marriage.     Therefore,  although  a  Court  of 
Equity  will  never  encourage  children  to  oppose  their  parentis 
yet  in  such  hard  cases,  they  ought  to  be  as  liberal  and  &> 
vourable  as  possible  in  construing  the  execution  of  sndi  ex- 
traordinary powers ;  they  accordingly  have  always  icgBEdri 
the  substance  and  end  of  such  powers,  and  have  locked  to 
the  main  point  only,  namely,  whether  there  be  any  evidenee 
of  consent  by  the  trustees.    To  find  this  out,  we  most  ne 
whether  there  was  any  objection  to  the  person^  family,  or 
fortune  of  the  gentleman,  and  I  see  none  in  the  present  CMb 
There  is  no  appearance  of  any  disparagement  to  the  biff 
and  under  these  circumstances,  it  is  probable  that  the  tm* 
tees  would  be  inclined  to  consent,  nay,  if  they  found  the  Wf 
inclined  to  the  match,  it  was  their  duty  to  consent,  and  tUi 
Court  would  not  suffer  them  obstinately  to  refoae  their  cob* 
sent.    Trustees  for  this  purpose  are  put  in  the  place  of  pi- 
rents,  and  ought  to  act  as  parents,  whose  duty  it  is  not  li 
oppose  the  happiness  of  their  children. 

Under  the  circumstances  of  this  case,  I  think  that  there  ii 
evidence  that  the  trustees  approved  the  match,  and  gne 
their  consent.  The  letter  to  Doctor  Taylor  shews,  that  tfcf 
were  privy  to  the  lady's  affection  for  the  pluntiiF,  and  tU 
the  plaintiff  had  delivered  proposals  to  them,  but  thattli? 
being  ignorant  of  his  father's  affidrs,  were  desirous  of  a8ec^ 
taining  whether  he  was  of  ability  to  complete  the  settkmei 
proposed ;  if  he  was,  no  objection  seemed  to  remam  to  tk 
match ;  the  settlement  was  the  only  thing  about  which  tliae 
seemed  to  be  any  scruple ;  if  that  was  made  good,  I  cuad 
see  that  they  disliked  either  the  plaintiff's  family  or  peisoB^ 
or  any  thing  else.  It  is  objected  that  the  letter  does  notia- 
part  any  actual  consent,  but  only  states  reasons  upon  whkk 
they  might  be  induced  afterwards  to  consent,  and  that  tee 
with  force,  saying  they  shall,  they  fear,  be  obliged  to  eat 
sent,  but  I  think  it  plainly  appears  that  they  referred  tmt] 
thing  to  the  settlement,  and  that  they  in  &ct  did  consenti  ii 
case  that  was  perfected. 

As  to  the  expression  of  their  being  obliged  to  consent 
what  could  oblige  them?  no  external  force,  but  onlytk 
reasonableness  and  fitness  of  the  thing ;  and  if  upon  soch  I 
proposal  of  marriage  they  had  refused  their  consent,  I  shooU 
have  thought  them  guilty  of  a  breach  of  their  trust    It  a 
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jected  that  Mr.  Daly,  the  father^  was  under  no  obligation 
evious  to  the  marriage,  to  confirm  the  proposals,  but  that 
oves  nothing;  for  when  the  settlement  is  made,  it  will 
ive  relation  to  the  original  proposals,  and  will  be  as  much 
r  their  benefit  as  if  it  had  been  actually  sealed  before  the 
aniage;  the  performance  of  the  condition  will  refer  to,  and 
ust  be  connected  with  the  previous  consent,  and  I  am  sa- 
Bfied  that  the  trustees  did  consent,  provided  the  father 
ould  carry  the  proposals  into  effect.  In  all  these  cases  the 
(mrt  has  proceeded  upon  very  liberal  grounds,  and  has  put 
construction  most  favourable  to  prevent  a  forfeiture,  and 
IS  only  inquired  whether  there  was  reasonable  evidence  of 
meat  as  in  the  cases  of  Mesgrett  v.  Mesgrett,  2  Vern.  580. 
mner  v.  Compton,  1  Ch.  Rep.  1.,  and  Bostock  v.  Ireion,  He- 
rts of  Cases  in  Lord  Nottingham's  time,  Mich.  1675,  reported 
2  Ch.  Rep.  13,  under  the  names  of  fFiseman  v.  Foster. 
His  Lordship  declared  that  the  plaintiff's  marriage  ought, 
m  the  circumstances  of  this  case,  to  be  deemed  a  marriage 
:h  the  approbation  and  consent  of  the  trustees,  and  that 
:  defendant  Daly  ought  to  make  a  settlement  according  to 

proposal,  and  he  directed  the  trustees  should  carry  into 
tct  the  directions  and  trusts  contained  in  the  deeds  Poll, 
:ept  as  to  the  proviso  obliging  the  Lady  Ann  to  marry 
h  the  consent  of  the  trustees,  such  marriage  having  been 
tady  had.  And  his  lordship  referred  it  to  the  Master  to 
[uire  what  the  portion  of  Lady  Ann  was,  which  moved 
n  her  father,  together  with  the  money  legacy  to  which  she 
s  entitled  under  her  grandfather's  will,  and  directed  the 
le  to  be  laid  out  in  land  to  be  settled  to  the  same  uses 
iie  4,000/.  money,  and  in  making  the  settlement,  provi- 
:i  is  to  be  made  for  younger  children,  and  the  Master  was 
:ake  an  account  of  the  interest  of  Lady  AnrCs  portion  of 

legacy  she  is  entitled  unto  under  her  grandfather's  will 
[!e  her  marriage,  and  how  it  has  been  applied,  and  that  so 
ch  as  remains  unreceived  be  paid  over  to  the  defendant 
nnis  Daly^  and  thereupon  the  defendant,  Dennis  Daly 
o  pay  what  shall  appear  due  to  the  plaintiff  for  the  600/. 
ear  agreed  to  be  settled  for  the  maintenance  of  himself 
.  his  family,  deducting  what  the  plaintiff  Dennis  Daly 

received  for  the  interest  of  the  Lady  Ann's  portion  and 
icy,  and  what  the  defendant  Dennis  Daly  has  paid  on 
ount  thereof.  (1) 


Dalt 

Desbou- 

TERIS. 


(1)  Reg.  Lib.  A.  1738.  fo.  320. 
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LUCAS  and  OTHERS,  emtrd  S£AI£.  (1) 


Appeal  from  the  Rolh.. 
December  12/*,  1T38. 

Executors  can-  Thb  defendant  boiTOWB  of  Elizabeth  Gee  BOOL,  and  tat » 
to  comSfuhdJ  curing  payment  of  the  same  in  1728,  mortgages  bis  estitoii 
co-executor  to  fee  to  Elinobetk  Gee,  and  gives  her  a  bond, 

pay  to  tbem 

money  due  from  Urn  to  the  estate  of  their  testatrix,  unless  under  spedal  dbtmmadaaafn^ 

Elizabeth  Gee  by  her  will  dated  the  25th  of  July  ITSI^ 
devises  the  mortgaged  estate  to  the  plaintiffs  and  defendia^ 
and  makes  them  executors  of  her  will. 

The  plaintiffs  bring  their  bill  to  compel  the  defendaall* 
redeem;  and  in  case  the  mortgaged  premises  were  not ^ 
sufficient  value^  that  the  defendant  might  make  up  the  del* 
ciency. 

The  Master  of  the  Rolls  referred  it  to  the  Master  to  see 
what  was  due  for  principal  and  interest  on  the  mortgigei 
and  to  tax  the  coats^^  and  upon  payment  of  the  same,  Ae 
plaintiffs  were  to  re-convey;  but  in  default  of  paymest de- 
fendant was  to  be  foreclosed,  and  the  nK)rtgaged  prembei 
were  to  be  sold ;  and  if  the  money  arising  from  the  sak  w 
insufficient  for  payment  of  principal,  interest  and  costs,  de> 
fendant  was  to  pay  the  deficiency. 

From  this  decree  the  defendant  appealed. 

Mr.  Browne  for  the  plaintiffs. 

Defendant  being  a  joint  devisee,  plaintiffs  could  not  bof 
an  ejectment  against  him;  neither  could  they  bring  iQ 
action  on  the  bond  for  the  payment  of  the  money. 

Mr.  Attorney- General  for  the  defendant^  insisted,  tUtAi 
plaintiffs  ought  not  to  have  the  money  out  of  the  defcoteA 
hands^  who  was  a  co-trustee.  The  Court  never  does  M 
unless  there  is  proof  of  his  being  insolvent,  and  thattk? 
8l)ould  have  brought  a  bill  to  have  the  'money  secured!,  ui 
applied  according  to  the  will. 
Dec.  12, 1738.       LoRB  Chancbllor  said,  this  decree  has  gone  too  it] 

when  a  person  is  co-executor  and  debtor,  the  money  is  M^ 

(l)This  case  is  taken  from  a  Manuscript  Report  of  Mr.  Forrester^  wkkk 
agrees  with  the  same  case  in  Lord  Hardwicke*s  Note-book. 
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his  hftbds ;  and  therefore  unless  tibeit^  is  something  special       Lttcas  - 

the  case,  they  cannot  bring  a  bill  to  compel  him  to  pay  ^* 

i  money  to  them ;  but  the  proper  bill  had  been  to  hare  an       Seale.* 

:ount,  and  it  should  have  been  brought  by  those  entitled 

der  the  will. 

But  there  is  no  ground  to  compel  him  to  pay  the  assets 

?r  to  another  executor,  because  he  has  an  equal  right; 

1  if  there  is  likely  to  be  a  loss,  the  Court  itself  would  take 

"e  of  the  assets. 

[n  this  case  he  is  mortgagor  and  devisee  under  the  idll  of 

I  estate  itself,  therefore  this  estate  at  law  can  never  be  re*- 

^•ered  from  him  wholly. 

[t  may  therefore  be  reasonable  that  he  should  assign  Ids 

fat  as  devisee  to  the  other  executors. 

But  I  will  not  direct  that,  before  it  has  been  enquired  into 

ether  this  mortgage  be  a  good  security,  and  therefore  re- 

"sed  the  decree,  and  directed  that  inquiry,  and  reserved  all 

ther  directions.  (2) 


(2)  Reg.  Lib.  B.  17ST,  fd.  90. 


HALHED  V.  MASON.  (1) 


{This  cause  came  en  bg  Afpeai/hm  ike  Rolls.) 

December  iMty  17S8. 

By  marriage  settlement  of  the  24th  of  January  171 89  pre-  EUzaheth  Ma- 
us  to  the  marriage  between  Nathaniel  Hoiked  and  Eliza-  ^^^^f^  *^ 

Tuge  in  treaW  for  aa  estate,  it  was  agreed  by  marriage  settlcmeaty  that  if  the  purchase 
Id  be  obtained,  that  the  purchase  money  shoidd  be  paid  out  of  her  fortune,  and  the  estate 
ttt  purchased  should  be  settled  upon  the  husband  and  wife,  and  tfia  issue  of  the  marriage ; 
if  the  purchase  could  not  be  obtuned,  then  the  husband  covenanted  that  he  would  lay  out 
I.  part  of  Elizabeth's  fortune  in  the  purchase  of  other  lands,  to  be  settled  to  the  same  uses, 
m  tiw  marriage  settlement  whieh  was  executed  in  the  usual  manner,  an  indorsement  was 
le  before  the  sealing  and  delivery  of  the  deed,  by  which  it  was  declared  by  all  parties,  that 
he  particular  purchase  could  not  be  effected,  that  then  the  husband  should  not  be  oblif^ed 
ay  out  the  sum  of  5001.,  or  any  other  sum  in  the  purchase  of  any  other  estate.  The  in- 
sement  was  not  signed  by  the  parties,  but  the  attestation  of  the  witnesses  was  annexed  to  it. 
iM  that  the  indorsement,  though  neither  signed  nor  sealed  by  the  parties,  but  only  attested 
part  of  the  deed  having  been  n^de  before  the  sealing  and  delivery  of  the  deed. 


;i)  The  statement  of  this  case,  the    wickers  Note-book,  the  judgment  from 
uments  of  counsel,  aod  the  enquiry    a  Manuscript  Report, 
ected^  are  taken  from  Lord    Hard^ 
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Taihaniel  Halhed  by  his  will,  bearing  date  February  Sth, 
3,  gave  2,000/.  to  his  son  William  Halhed,  to  be  paid  at 
Qty-one,  and  1,000/.  a-piece  to  his  two  daughters,  to  be 
1  upon  the  attaining  twenty-one  or  marriage  3  but  if  they 
[  before  either  of  those  events,  their  legacies  were  to 
le  for  the  benefit  of  his  executors ;  and  he  charged  cer- 
messuages  with  the  payment  of  the  2,000/.^  and  all  the 
lue  of  his  estate,  real  and  personal,  he  gave  to  Nathaniel 
hed,  his  eldest  son  by  a  former  wife,  and  made  him  sole 
mtor. 

he  purchase  of  the  lands  called  Broome  was  not  com- 
edy and  no  other  lands  having  been  purchased  with  the 
of  600/.,  this  bill  was  filed  for  the  purpose  of  having 
500/.  laid  out  in  the  purchase  of  lands  according  to  the 
riage  articles. 

or  the  pluntiffs  it  was  contended,  by  Mr.  Attorney- 
eraly  that  the  indorsement  upon  the  marriage  articles 
void,  being  in  contradiction  to  the  deed  itself,  and  not 
ig  signed  by  the  parties  i  and  that  it  did  not  appear  that 
estate  called  Broome  could  not  have  been  obtained ;  that 
legacies  given  by  the  will  of  the  husband  could  not  be 
^n  in  satisfaction  of  the  agreement  to  lay  out  the  600/., 
that  there  was  no  instance  of  a  money  legacy  being  held 
le  a  satisfaction  for  land,  and  that  the  children  were  to 
e  different  interests  in  the  lands  to  be  purchased,  and  the 
icies. 

Ir.  Fazakerley  for  the  defendants  insisted,  that  the  in- 
lement  having  been  made  previous  to  the  execution  of 
deed,  was  to  be  taken  as  part  of  it,  as  much  as  the  con^ 
on  of  a  bond  was  part  of  the  deed,  and  that  it  was  per- 
ly  immaterial  where  the  seal  was  placed ;  that  from  the 
\  of  the  parties  it  was  to  be  presumed  that  the  lands 
ed  Broome  could  not  be  purchased,  or  at  least  that  some 
liry  ought  to  be  directed  upon  that  head ;  that  the  father 
by  his  will  made  a  disposition  of  his  whole  estate;  and 
b  the  legacies  must  either  be  taken  in  satis&ction  of  the 
cement,  or  if  not,  that  ihe  plaintiffs  ought  not  to  be  per- 
ted  to  take  under  the  will,  and  at  the  same  time  to  insist 
n  the  execution  of  the  articles,  and  thereby  defeat  the  will, 
lie  Lord  Chancellor  expressed  his  opinion,  that  the  in-  p^c. 
Bement,  though  neither  signed  nor  sealed  by  the  parties, 
only  attested,  was  nevertheless  part  of  the  deed,  having 
n  made  before  the  delivery,  and  that  the  sealing  and  deli- 
Y  of  the  deed  went  to  the  indorsement  likewise. 


Halhed 

Mason. 


12, 1738. 
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Upon  the  other  point  his  LordaUp  cSted  tbe  caie  of 
Satdlle  Y.  SmnUe,  SeL  Cms.  in  Clu  32.  and  3  Atk.  458,  &  C 
and  directed  an  inquiry,  iidietlier  any,  and  what  tsdeavcm 
had  been  used  by  the  testator,  or  by  EKwabeth  hit  wife,  or 
either  of  them,  to  complete  die  purdiase  of  the  said  eataftecf 
the  said  Broome,  and  wlietlier  the  same  could  hacwe  ba 
obtahted,  and  what  was  the  reason  that  the  purcfamaehadBSt 
been  completed ;  and  wliether  the  same  could  Itien  be  ob- 
tained, and  npon  what  terms ;  and  directed  the  Master  Is 
state  the  same,  and  all  the  circumstances  to  the  Covt,  oi 
his  Lordship  reserved  the  consideration,  whether  any,  ml 
what  sum  of  money  ought  to  be  laid  out  in  the  porchase  rf 
lands,  according  to  the  marriage  agreement,  aad  toodmg 
the  interest  thereof,  until  afiberthe  Master  should  have 
lus  report.(l) 


(1)  His  Lordship  reversed  the  de- 
cree of  the  Master  of  the  Rolb^  so  hr 
as  it  directed  that  the  said  5001.  riioold 
be  laid  out  in  the  purchase  of  land|  to 
be  settled  to  the  uses  of  the  marriage 


settlement  of  the  Mth  of  January,  1718; 
and  so  &r  as  it  directed  interest  t»  h 
given  on  the  add  sum  of  600t  siootfli 
testator's  death.  Reg,  Lib.  i.  IM 
fol.  155. 


feir  ' 
5ctec 

•bt*  is 

Th 
By 

4ee: 


^  O 
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GREEN  V.  SMITH. 

tfOORE  GREEN,  an  Infant Plaintiff;  (1) 

and 
ELIZABETH,  HANNAH,  and  BRIDGET)  n  *    ^    ♦ 
SMITH,  and  Others J  Defendants; 

AND 

ELIZABETH,  HANNAH,  and  BRIDGET?  „,  .  ..- 
SMITH     ..........     jPl^^t'ff^J 

and 

mORE  GREEN  and  Others    ....    Defendants. 


December  ISthy  1738. 

OHN  Smith  by  his  will^  bearing  date  the  19th  of  December,     ^  Atk.  572. 
722,  devised  his  real  estates  to  trustees,  upon  certain  trusts  Y^^^.  ^^" 

I         .  .         1  "I      A  o  tor  by  hu  will 

tierein  mentioned,  and  after  performance  thereof,  and  sub-  direcu  his  per- 
5ct  to  certain  charges,  upon  trust  that  they  should,  when  b^laidont^in* 
is  kinsman,  the  plaintiff,  Moore  Greeny  should  attain  twenty-  i*°d>  ^  ^  »«^- 
>ur  years  of  age,  convey  to  him  the  said  estates  for  his  life,  tain  trusts,  and 
'ith  remainder  to  his  first  and  other  sons  successively  in  tail  Jhc^ate*°f  his 
lale,  with  provision  in   the  mean  time  for  maintenance,  will  coDtracts 
-nainder  over  in  default  of  issue  of  the  plaintiff;  and  di-  chase  of  an'es- 
-cted  that  the  residue  of  his  personal  estate  should  be  laid  ^^f»  ^V^  !^'^' 
itt  in  the  purchase  of  lands,  to  be  settled  to  the  same  uses  completed,  the 
i  his  real  estate.  5*'°?'^^°''' 

decide  where 
ere  is  a  doubtful  title,  between  the  heir  at  law  of  the  testator  and  the  devisees,  whether  the 
^Utract  ought  to  be  carried  into  effect,  without  having  the  vendor  a  party  to  the  suits. 

The  original  bill  prayed  the  execution  of  the  trusts  of  the 
^stator's  will. 

Sy  the  cross  bill,  the  heirs  at  law  of  the  testator  claimed 
1  such  lands  as  had  been  purchased  or  contracted  for  since 
^c  execution  of  the  will,  and  all  such  copyhold  premises  as 
^  not  been  surrendered  to  the  use  of  the  will,  and  prayed 
L^  the  trustees  might  complete  the  unfinished  purchases 
^t  of  the  personal  estate,  for  the  benefit  of  the  heirs  at  law. 


<1)  The  statement  of  this  case  is  Lord  Hardwkke^  from  Alkyruy  and 
l^ea  from  the  proceedings  in  the  the  memoranda  from  Lord  Hardvcicke'i 
^ue;  the  role  said  to  be  laid  down  by    notes. 
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Green  By  the  decree  made  by  the  then  Lord  Chancellory  on  tlie 

'^•_  26th  of  February,  1730,  it  waa,  amongst  other  things,  de- 
clared, that  as  to  the  copyhold  lands  and  hereditaments  not 
surrendered  to  the  use  of  the  will,  and  as  to  the  freehold 
lands  purchased  or  contracted  for,  after  the  making  of  the 
will,  that  the  same  belonged  to  the  heirs  at  law ;  and  that  if 
any  part  of  the  purchase  money  remained  unsatisfied,  the 
same  was  to  be  paid  out  of  the  testator's  assets^  and  that  the 
conveyances  of  such  of.  the  said  lands  and  hereditaments  as 
were  not  then  made,  were  to  be  made  to  the  heirs  at  law. 

The  Master,  by  his  report,  bearing  date  the  24th  of  Jnly, 
1738,  made  in  pursuance  of  an  order  of  the  21stof  Joljv 
1735,  to  state  the  circumstances  particularly  to  the  Court, 
certified  that  the  testator  John  Smithy  in  the  year  172^ 
agreed  with  John  Havard  for  the  purchase  of  certain  fipee> 
hold  and  copyhold  premises  at  the  sum  of  368/.  and  died 
soon  afterwards :  that  John  Havard,  after  the  testator^t 
death,  offered  to  the  executors  either  to  abandon  the  agree- 
ment, or  to  complete  the  purchase  before  a  certain  day.  That 
the  executors  in  answer,  stated  to  him  the  necessity  of  1^ 
plying  to  the  Court  for  directions. 

The  Master  also  certified,  that  upon  the  marriage  of  Jixh 
Havard,  it  was  agreed  that  the  freehold  part  of  the  premieei 
in  question,  should  be  settled  upon  the  husband  for  life,  T^ 
mainder  to  the  wife  for  life,  remainder  subject  to  a  term  of 
five  hundred  years  to  their  first  and  other  sons  in  tail,  it- 
mainder  to  the  heirs  of  their  bodies  generally,  remainder  te 
the  right  heirs  of  the  husband,  and  that  it  was  agreed  that  the 
copyhold  premises  should  be  settled  to  the  same  uses,  except 
as  to  the  term  of  five  hundred  years,  and  that  it  was  further 
agreed  that  a  power  should  be  reserved  to  the  husband  sal 
wife  jointly,  with  the  consent  of  the  trustees,  or  the  persooil. 
representative  of  the  survivor,  in  case  a  good  price  should  be 
offered  for  the  said  premises  to  the  good  liking  and  satisfac- 
tion of  the  said  trustees,  or  the  survivor  of  them,  or  the  ex^ 
cutors  or  administrators  of  such  survivor,  to  revoke  the  naei 
before  limited,  as  to  all  or  any  part  of  the  premises,  and  to 
sell  the  same,  so  as  the  purchase  money  was  invested  in  the 
purchase  of  other  lands,  to  be  settled  upon  the  same  oseii 
The  report  further  stated,  that  at  the  time  of  making  the 
above  articles,  the  premises  in  question  were  subject  to  » 
mortgage  of  240/.,  which  it  was  agreed  should  be  paid  ol 
out  of  the  wife's  portion ;  but  it  was  not  in  fact  paid  ol 
until  after  the  death  of  the  testator,  John  Smiih;  maiAff 


CASES  IN  CHANCERY.  563 


Smith. 


until  the  month  of  Septemher  1729.  That  at  the  time  of  Green 
making  the  contract  of  sale^  all  the  trustees  of  the  settlement  _  v- 
were  dead^  and  that  the  wife  of  John  Havard^  the  vendor, 
was  the  personal  representative  of  the  survivor,  and  con- 
sented to  the  sale,  and  would  have  joined  her  husband  in 
carrying  it  into  effect,  and  that  she  died  after  the  testator ; 
namely,  on  the  30th  of  January,  1733,  leaving  two  infant 
cSiildren. 

These  causes  came  on  to  be  heard  on  the  special  matter 
in  the  first  report. 

•  John  Havardy  the  vendor,  was  not  made  a  party  to  these 
suits. 

The  Lord  Chancellor  in  this  cause,  is  stated  by  Mr. 
AtkynSy  to  have  laid  down  the  following  rules ; 

"  That  agreements  to  be  performed,  are  often  considered  as 
performed ;  for  if  a  man  covenants  to  lay  out  a  sum  of  money 
in  the  purchase  of  lands,  generally,  and  devises  his  real  es- 
tate before  he  has  made  such  purchase,  the  money  agreed  to 
be  laid  out  will  pass  to  the  devisee."  (1) 

**  That  where  a  man  having  made  his  will,  afterwards  enters  Where  a  per- 
into  a  contract  for  the  purchase  of  land,  the   lands  con-  for  a  purchase 
bracted  for  will  not  pass  by  the  will,  but  descend  to  the  heir  ^^^^^^^^^ 

at  law,**  (2)  they  will  not 

pass  thereby, 
but  descend  to  the  heir  at  lai«r. 

*^  That  if  a  man  gives  a  portion  to  his  daughter  by  a  will, 
and  afterwards  advances  her  with  the  like  sum,  it  shall  go  in 
ademption  of  the  legacy."  (3) 

**  That  where  an  ancestor,  after  the  making  of  a  will,  agrees  Where  after 

for  the  purchase  of  particular  lands,  the  heir  at  law  would  a  person  agrees 

have  a  right  to  them,  provided  a  good  title  can  be  made,  chase  of  "arti- 

otherwise  if  it  cannot ;  but  it  is  going  too  far  to  say  that  cular  lands,  if 

though  the  heir  at  law  cannot  have  the  land,  yet  he  shall  canmft  be* 

have  the  money  so  intended  to  be  laid  out."  ™ade,  as  the 

"  heir  at  law 

cannot  have  the  land,  he  shall  not  have  the  money  intended  to  be  laid  out. 

**That  the  vendor  of  the  estate  is,  from  the  time  of  his  con- 

(1)   So  Milner  v.  Mills,  Mos.  123.  y.  Cunningham^  11  Ves.  554. 
Greenhill  v.  Greenhill,  Pre.  in  Ch.  320.         (2)  So  Langford  v.  Pitty  2  P.  Wms 

Lingen  v.  Sovoray^  1  P.  Wms.  172.  S.  C.  629.    Allen  v.  Allen,  Mos.  262.  Cape  I 

died  3  P.  Wms.  221.    Potter  v.  Pot-  v.  Girdler,  9  Ves.  509.,  and  see  Broome 

ler,  1  Ves.  438.    Beauderk  v.  Mead,  2  v.  Monck,  10  Ves.  597.     Gaskarth  v. 

Atk.  168.    Oldham  v.  Hughes,  ib.452.  Lord  Lowther,  12  Ves.  107. 
WhiUaker  v.  Whittaker,  4  Bro.  C.  C.        (3)  See  Beliasis  v.  Uthwatty  ante, 

Bl*     Guidot  v.   Guidot,   3  Atk.   254.  p.  273. 
Broome  v.  Monck^  10  Ves.  611.   Rose 
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GnEEif      tract,  considered  as  a  trustee  for  the  purchaser,  and  the 
V*  vendee,  as  to  the  money,  a  trustee  for  the  vendor.*'  (4). 

'^That  in  bills  for  specific  performance,  this  Court  never 
gives  relief  where  the. act  is  impossible  to  be  done^  but  leavei 
the  party  to  his  remedy  at  law." 

*'  That  where  an  ancestor  has  agreed  for  the  purchase  of 
particular  lands,  but  dies  before  it  is  quite  completed,  if  the 
heir  at  law  brings  his  bill  against  the  devisees,  who  claim 
the  real  estate  of  the  ancestor  by  a  will  made  before  the  pur- 
chase of  those  particular  lands,  the  vendor  of  these  lands, 
where  he  has  a  doubtfid  title,  must  be  made  a  defendant  to 
the  suit,  otherwise,  if  his  title  be  clear.'' 

In  the  Lord  Chancellor's  notes  are  the  following  fneam- 
randa : — 

The  questions  are, 

1st,  Whether  a  good  title  can  be  made  since  the  death  4)f 
the  wife. 

2nd.  If  not  whether  the  heir  at  law  is  not  entitled  to  tlie 
money,  agreed  to  be  laid  out,  in  lieu  of  the  land,  as  being 
money  covenanted  by  the  testator  to  be  laid  out  in  lands. 

3rd.  Whether  this  question  can  in  strictness  be  detenmned 
in  this  cause. 

Upon  consideration  of  the  Master's  Report  I  am  of  opi- 
nion that  there  is  no  ground  for  the  Court  to  give  any  di« 
rections  in  this  cause  touching  the  performance  of  the  agree- 
ment with  John  Havardf  or  the  payment  of  the  purchaae- 
money  therein  mentioned.  (5) 

(4)  ^0  Chapman  v.  Tanner^  1  Vem.     Walker  v.  Preswkk,  D.  2Ves.  S» 
^67.    Pollexfen  v.  Moorey  3  Atk.  273.        (5)  Reg.  Lib.  A.  1738.  fo.  «65. 
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DANIEL  ROBERDEAU,  a»  Infant  by  his /  „,  .  ,.^   ,,, 

.  - .     J  ^       t  Plaintiff:  (1\ 

next  fnend >  '  ^-^ 

and 

JOHN  ROUS  and  his  Wife Defendants. 


December  16M,  1738. 

The  bill  was  brought  for  the  delivery  of  the  possession  of  a  1  Atk.544. 
moiety  of  lands  in  St.  Christopher's,  and  likewise  for  an  ac-  S^*  noTori*- 
count  of  the  rents  and  profits.  diction  to 

put  a  penoD 
into  possession  of  lands  at  St.  Christopher**,  and  a  demurrer  will  lie  to  a  bill  brought  heWy 
Ibr  delivery  of  possession  of  lands  there. 

The  defendants  demurred  to  the  first  part,  for  that  this 
Court  has  no  jurisdiction  over  lands  at  Si.  Christopher's, 
and  likewise  to  the  account  prayed  of  the  rents  and  profits, 
for  that  the  plaintiff  hath  not  set  forth  a  clear  title  to 
them. 

LoKD  Chancellor  :  As  to  the  first  part  of  the  demur- 
rer, I  apprehend  it  is  very  right,  because  this  Court  has  do 
jurisdiction  so  as  to  put  persons  into  possession,  in  a  place, 
where  they  have  their  own  methods  on  such  occasions,  to 
which  the  party  may  have  recourse ;  the  present  bill,  there- 
fore, is  carrying  the  jurisdiction  of  this  Court  further  than 
ever  Was  before.  Vide  the  case  of  Angus  v.  Angus,  1736.  (2) 

Lands  in  tlie  plantations  are  no  more  under  the  jurisdiction  Lands  in  the 
of  this  court,  than  lands  in  Scotland,  for  it  only  agit  in  per-  jJe^n^^more 

sonam.  «nder  the  ju- 

risdiction of 
this  Court  than  lands  in  Scotland. 

The  next  question  is,  whether  an  account  of  rents  and 
profits  ought  to  be  demanded  before  the  plaintiff  has  esta^ 
blished  his  right  at  law  ? 

No  impediment  is  shewn  to  prevent  the  plaintiff  from 
bringing  his  ejectment,  for  he  claims  a  moiety  as  tenant  in 
common. 

As  to  the  general  equity,  an  infant  here  in  England  may  An  infant  may 
bring  a  bill  for  an  account  of  rents  and  profits  against  a  per-  fJJa^  account 

of  rents  and  profits  against  a  person  who  keeps  possession,  after  the  death  of  the  infant's 
ancestor. 

■  ■        ■      ■  ■  ■     ■  .  ■  I  ,       ■     I  I  ■  I  ■  ■■ 

(1)  This  case  is  taken  from  Aikyns;     Note-book. 
it  does  not  appear  in  Lord  Hardwicke^s        (2)  See  tmtey  page  23. 
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V. 

Rous. 

Demurring 
for  want  of 
jurisdiction  is 
informal  and 
improper;  a 
defendant 
should  plead  to 
the  jurisdic- 
tion. (2) 


Plantations 
originally 
members  of 
England^  and 
subject  to  the 
laws  thereof, 
unless  in  some 
customs, 
which  they 
have  a  power 
of  making. 


son  who  keeps  possession  after  the  death  of  the  infant's  an- 
cestor ;  and  as  the  demurrer  is  only  to  the  bill,  I  must  take 
it  for  granted,  he  is  resiant  here  in  England. 

The  defendant  should  not  have  demurred  for  want  of  ju- 
risdiction, for  a  demurrer  is  always  in  bar,,  and  goes  to  the 
merits  of  the  case ;  and  therefore,  it  is  informal  and  impro- 
per in  that  respect,  for  he  should  have  pleaded  to  the  juna- 
diction. 

The  delivery  of  possession  may  be  enforced  in  person, 
which  was  the  old  way ;  but  the  writ  of  assistance  to  put 
persons  in  possession,  as  by  way  of  injunction,  is  of  wae^ 
modern  date.  (3) 

Plantations  were  originally  members  of  England^  and  go* 
verned  by  the  laws  of  England  ;  and  persons  went  out  on- 
ginally  subject  to  the  laws  of  England^  unless  in  some  Tefgjh 
lations  and  customs,  which  they  have  a  power  of  maldiig. 

There  have  been  instances  of  plantat^n  estates  being  soU 
in  this  Court,  and  consequently  this  Court  musthave  aJMiwer 
of  enforcing  a  decree  for  a  sale  upon  the  person  ordered  to 
convey. 

His  Lordship  mentioned  the  case  of  the  widow  in  Pem- 
sylvania  and  Hamilton^  where  there  was  an  order  upon  A- 
milton  to  deliver  possesion.  / 

His  Lordship  held  the  demurrer  to  bertnsufficient ;  vA 
therefore  ordered  the  same  to  be  over-ruled.  (4) 


(2)  This,  however,  can  only  be  con- 
sidered as  referring  to  cases  where  cir- 
camstances  may  give  the  Court  of  Chan- 
cery jurisdiction,  and  not  to  cases  where 
no  circumstances  can  have  that  effect, 
per  Lord  Redesdale^  Mitford's  Plead- 


ings, p.  123.  and  see  Hill  v.  ReardoHf 
2  S.  &  S.  439. 

(3)  See  Sttibley  v.  HawkiCy  3  Atk. 
275. 

(4)  Reg.  Lib.  B.  1738.  fo.  51. 
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AMBROSE  V.  BROOKS.  (I) 


December  1 6f A,  1738. 

Bt  a  rule  of  the  Court  of  King's  Bench  it  was  referred  to  An  award  un- 
three  of  the  jury  to  ascertain  what  was  due  to  the  plaintiff  foriTab^Sf* 
They  accordingly  hy  an  award  under  their  hands  and  seals^  arbitratort 
awarded  that  a  sum  of  money  was  due  to  the  plaintiff^  and  the  statute  of 
should  be  paid  to  him  by  the  defendant.  linutatioM. 

The  defendant  having  died  the  plaintiff  filed  a  bill  against 
his  personal  representative  for  satisfaction  out  of  his  ef- 
fects. 

To  this  bill  the  personal  representatives  of  the  defendant 
pleaded  the  statute  of  limitations^  2  James  I. 

Mr.  Fa&akerley,  in  support  of  the  plea^  contended  that 
as  there  was  no  submission  by  deed  there  was  no  specialty ; 
but  only  a  simple  contract  debt  3  the  rule  of  Court  not 
amounting  to  a  specialty. 

For  the  plaintiff  the  case  of  Hodsden  v.  Harridge,  2  Saund. 
65,  was  cited  to  shew  that  the  statute  of  Limitations  was 
not  pleadable  to  an  action  of  debt  on  an  award  made  under 
the  hands  and  seals  of  arbitrators. 

ZfOrd  Chancellor's  note. — I  overruled  the  plea  on  the  au- 
thority of  the  case  above  cited ;  and  thought  this  stronger 
than  Uie  former  by  reason  of  the  reference  being  by  rule  of 
court. 

(1)  This  case  is  taken  from  Lord  Jlardwicke^s  Note-book. 
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CRESWICK  V.  CRESWICK.  (I) 


t 


January  12/A,  1738. 

It  was  in  this  case  liud  down  by  the  Lard  Chancellor  as  i 
general  rule^  that  where  the  dlefendant  in  a  cross-bill,  irio 
is  plaintiff  in  the  original  bill,  is  in  contempt  for  notpol^ 
ting  in  an  answer  to  the  cross-bill,  it  is  irrqpilar  to  mow 
to  stay  proceedings  in  the  original  cause,  till  such  aoiflcr 
comes  in ;  but  the  plaintiff  in  the  cross-bill  may  have  piik- 
lication  in  the  original  enlarged  to  a  fortnight  after  the  » 
swer  to  his  bill  is  come  in,  (2) 

enlarge  publication  in  the  original  to  a  fortnight  after  the  answer  la  come  In  to  the  cvoH-UL 


lAtk.29I. 

Where  a  de- 
fendant in 
a  cross- billy 
but  plaintiff 
in. the  ori- 
g^nal)  is  in 
contempt  for 
not  putting 
in  an  answer, 
the  proper 
motion  is  to 


(1)  This  case  is  taken  ivoxxiAikyns; 
it  does  not  appear  in  Lord  Hard' 
moke's  Note-book. 

(2)  Ramkistenseai  v.  Barker^  aniey 


page  181.  Jylet  t.  Easyj  %  Y^tH 
Dalton  v.  Carr,  16  Ves.  OS.  Cd 
T*  Broomheady  lb*  133. 


WOODCOCK  V.  KING.  (1) 


1  Atk.  286. 

Where  a  biU 
is  for  a  dis- 
covery merely, 
you  cannot 
move  to  dis- 
miss it  for 
want  of  pro- 
secution, but 
pray  an  order 
only  on  the 
plaintiff  to  pay 


January  ^3rd,  1738. 

It  was  in  this  case  laid  down  by  the  Lord  ChanceUar  tf  i 
general  rule^  that  where  a  bill  is  brought  for  a  discovoj 
merely,  and  prays  no  relief,  you  cannot  move  to  dismisiit 
for  want  of  prosecution,  but  can  only  pray  an  order  i^ 
the  plaintiff  to  pay  to  the  defendant  the  costs  of  suit  to  k 
taxed  by  a  master. 

defendant  the  costs  of  the  suit  to  he  taxed. 


(I)  This  case  is  taken  from  Atkyns  ;  it  does  not  appear  in  Lord  Hardmck^9 
Note-book. 
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MCHARDS,  Ex  parte,  (l) 


December  I9th,  and  January  Uihy  1738. 

IIS  was  a  petition  that  an  infant  feme  covert  might  assiga  An  infant  feme 
nortgage  in  fee,  pursuant  to  the  act  of  7th  Anne.  «blS\o  oon- 

The  Master  by  his  Report  made  upon  a  reference  by  the  y^  by  fine 
'aster  of  the  Rolls  Qtx\A&e6,  that  she  was  an  infant  matt-'  meaning  of  the 
gee  within  the  true  intent  and  meaning  of  the  act.  i??2^  ""^  ^* 

Mr.  Fazakerley  in  support  of  the  petition  contended 
at  this  was  a  case  equally  within  the  mischief  and  incon- 
nience  which  the  act  was  intended  to  remedy  as  any  other; 
d  that  the  construction  of  the  act  ought  therefore  to  be 
tended  to  include  it.  That  though  in  this  case  it  was  ne- 
Bsary  that  a  fine  should  be  levied  yet  that  the  act  enabled 
.  infant  to  levy  a  fine  if  necessary;  that  if  the  legal  estate 
a  mortgagee  in  fee  had  become  entailed  some  method 
)uld  be  found  to  bar  the  entail. 

The  Lord  Chancellor,  observed  that  the  disability  to 
i^  a  fine  did  not  arise  from  the  coverture ;  but  from  the 
Fancy  which  the  act  had  supplied,  and  delivered  his  opinion 
at  an  infant  feme  covert  was  enabled  to  convey  by  fine 
Lthin  the  meaning  of  the  act,  and  ordered  her  to  convey 
id  assure  accordingly. 

The  decree  is,  "  His  Lordship  doth  on  payment  of  prin- 
pal  and  interest,  due  on  the  mortgage  to  the  mortgagees, 
der  that  Elizabeth  Pricey  the  infant,  do  pursuant  to  the 
id  Act  of  Parliament  convey  and  assure  the  said  mortgaged 
"demises  according  to  the  said  Report  and  by  consent  of  Mr. 
%cholas  Price  the  said  husband  of  the  said  infant  he  is  to 
In  with  his  said  wife  in  such  conveyance  and  assurance.  (3) 

^1)  This  case  is  taken  from  Lord  been  repealed;  bat  its  provisions  have 

ttrdwickeU  Note-book.  been  re-enacted  and  extended  by  the 

(i)  See  likewise  Ex  parte  Maire^  3  6th  Geo.  4.  c.  74. 
tk.  ilS.    The  7tb  of  Ann.  c.  19.  has        (3)  Reg.  Lib.  B.  1738.  fo.  151. 
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PROCTOR  V.  HARRIS.  (1) 


January  i^th  and  20IA,  1738. 

George  Proc    Oborgb  Proctor,  the  plaintiff's  fiither,  on  the  28lii  tf 
^le^        March,  1735,  makes  the  following  will  :— 

to  hit  mh  and  bis  lawful  iMue  all  hU  personal  property,  and  appoints  ynardiani  of  Ui  fl^ 
who  are  to  dispose  of  his  education,  pocket-mooey,  and  allowancet,  nntH  his  ace  of  tlM^ 
fire ;  and  who  during  that  time  are  to  receire  the  property,  and  are  empowcmlo  fate 
land  or  stock  as  they  shall  Judge  prop|er,  with  the  money  he  leaves  behind  for  the  Sif , 
his  son ;  but  in  case  his  son  should  die  without  lawful  issue  then  all  the  right  ImM 
in  his  son  he  bec|ueatbs  to  his  nephew 'and  his  issue,  with  power  for  his  son  to  kisCMlb 
wife  with  one  third  of  his  fortune;  by  a  codicil  he  confines  him  to  lire  on  &w  isiil 
only  of  the  moncT,  or  stock,  or  land,  which  he  leaTes  Um,  and  directs  thrthsM 
not  meddle  with  or  lessen  the  principal  during  the  whole  of  hb  life,  unless  for  puckiriv 
place  as  far  as  300/;  and  he  allows  him  to  jointure  his  wife  with  tiie  wliole  or  aayjfelli 
the  interest  of  the  money;  and  if  he  has  children,  if  boys  he  may  adTunce  them  SMilAi 
at  the  age  of  twelve  years ;  and  if  gifls  what  portions  he  pleases  at  the  age  of  fiflMB;iri 
if  he  dies  and  leares  any  lawful  issue  he  empowers  him  to  leave  the  remidnder  el  UiM4: 
amongst  them,  in  what  manner  he  pleases ;  but  if  he  has  no  Issue  then  be  leaves  llsiv^j 
his  nephew  and  his  issue ;  by  a  second  codicil  he  leaves  his  son  under  perpetoal  nW  j 
during  the  life  of  any  of  his  jgnardiaas ; 

Held  that  the  son  was  entitled  only  to  the  benefit  of  the  testator's  personal  estsls  ktm 
life,  with  limitations  over  to  such  issue  as  he  shall  leave  at  tlie  Ume  of  his  dcsth,  idu] 
failure  thereof  to  the  testator's  nephews  in  such  manner  as  is  directed  by  the  win  «ii^ 
dicil. 

'*  I  leave  to  my  son  Thomas  Proctor  whatever  befeie  i 
my  property,  all  my  money,  goods,  wages,  prize-mo^ 
land,  or  whatsoever  else,  under  what  denomination  Boeic^I 
leave  entirely  to  my  son,  Thomas  Proctor,  and  his  hM 
issue  ;  and  in  case  it  shall  please  God  to  tsike  me  heno^fe 
fore  my  son  Thomas  arrives  to  the  age  of  twenty-fire  yo^ 
then  I  depute  my  nephew,  Mr.  James  Upton,  and  myln^: 
ther  in  law  Mr.  fFalter  Harris,  his  guardians,  and  in  v| 
lire  of  either  of  them,  then  my  nephew  Mr.  Charles  Qit 
to  succeed  in  guardianship,  and  appoint  them  dispoiefllfl 
his  education,  allowances,  and  pocket-money,  imtil  k  tf* 
rives  at  the  age  of  twenty-five,  and  during  that  tioe  k 
transact  for  him,  demand  and  sue  in  his  name,  aodnc^ 
the  property  and  empower  the  guardians  to  purchase  liil' 
stock  as  they  shall  judge  proper  with  the  money  I  ktftt^ 
hind  for  the  use  of  my  son  \  and  in  case  my  son  shodi  * 
without  lawful  issue,  then  all  the  right  invested  in  my  A 
I  bequeath  to  my  nephew  and  his  issue,  except  oolyiAi' 


t! 


B 


(1)  This  case  is  taken  from  Lord  Hardwicke's  Note-book. 
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iture  my  son^  if  married  niay  settle  upon  his  iHfe,  which 

>nfine  to  one  third  of  his  fortune ;  and  I  give  100/.  legacy 

Mr.  Walter  Harris,  and  100/.  more  to  his  nephew  .|fr. 

arUs  Harris" 

])n  the  2nd  April,  173^^  the  testator  made  the  following 

licU: — 

^  Upon  further  consideration  that  my  son  has  not  heen 

»ught  up  to  any  trade,  which  would  require  ready  money 

setting  up  and  carrying  on  of  trade ;-  and  therefore  tfaiidc 
lecessary  to  confine  Mm  to  lire  on  the  interest  only  of 

money,  or  stock,  or  land,  that  I  leave  him ;  and  this  I 
1  and  direct  for  the  preventing  of  extravagancies  of  any 
(d,  and  their  evil  consequences  which  may  leave  him  to 
Dt,  and  without  a  refuge  to  fly  to ;  and  therefore  I  direct 
%  be  shall  not  meddle  with  or  lessen  the  principal  sum 
■ing  his  whole  life,  unless  for  reasons  hereafter  mentioned  3 
purchasing  a  place  as  far  as  300/.  will  go  and  no  further ; 
l]ow  him  to  settle  the  whole  or  any  part  of  the  interest  he 
ises  of  the  money  I  leave  him  to  jointure  his  wife  during 

life,  and  if  he  has  children,  when  they  come  to  the  age 
fcwdve  years  if  boys,  200/,  each,  to  put  them  out  appren- 
ts,  or  any  other  way  he  thinks  proper ;  if  girls  and  ar- 
t  to  the  age  of  fifteen  years,  what  portion  he  pleases  if 
**  are  inclined,  at  that  age,  to  marry;  and  when  he  dies  if 
leaves  any  lawful  issue  behind  him,  he  has  full  power  to 
re  the  remainder  of  his  fortune  to  his  lawful  issue  in  what 
tmer  he  pleases  as  much  as  if  the  money  or  fortune  had 
n  got  by  his  own  industry ;  but  if  he  has  no  lawful  issue 
a  the  remainder  of  the  money  I  left  him  to  go  to  my 
ihew  Mr.  James  Upton,  and  his  issue,  and  in  failure 
Uiem  to  my  nephew  Mr.  Charles  Upton,  and  let  every 
%g  else  be  complied  with  as  mentioned  in  my  wiU.'^ 
Xe  afterwards  made  a  second  codicil  in  the  following 
rds: 

^  I  leave  my  son,  Thomas  Proctor,  under  perpetual  pu- 
Hge,  and  his  guardians  mentioned  as  aforesaid,  as  perpe- 
I  guardians,  and  for  seeing  the  matters  above  exe- 
^  of  the  2^cl  of  April,  1735 ;  what  I  mean  by  per- 
Hal  pupillage  is  during  the  Ufe  of  any  of  the  guardians  as 
t«8aid.'' 

t%nnas  Proctor  brought  his  bill  agwist  fFdlter  Harris, 
ko  had  taken  out  administration  to  the  testator's  estate) 

an  account  of  his  father's  personal  estate,  and  against 


PjROCTQS. 

Haiuub* 
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Proctor 

V. 

Harris* 


Jamei  and  Charles  Uptoriy  insisting  that  when  he  shosU 
arrive  at  the  age  of  twenty-one  or  twenty-five,  that  he  M 
&  right  to  have  the  whole  of  his  father's  personal  estate  pal 
over  to  him. 

The  Attomey-General^  and  Mr«  Chute j  for  the  pluntiC 

There  is  a  power  in  the  will  for  the  trustees  to  porehi 
land  or  stock  as  they  shall  think  fit.  The  tmstees  oi^ 
to  do  what  is  most  for  the  plaintiff 'a  benefit;  and  if  I 
was  laid  out  in  land,  he  would  be  tenant  in  tail,  and  tla 
the  money  ought  tO'  be  paid  to  him.  There  is  likevae  i 
power  for  the  plaintiff  to  distribute  amongst  his  own  ifli 
the  money  as  if  it  had  been  of  his  own  getting,  and  that 
is  a  power  to  give  such  portions  amongst  his  daughters  iik 
pleases. 

Mr.  Faxakerley  and  Mr.  Floyer,  for  the  defendants  dt 
Uptons. 

The  testator's  intention  is  clear  that  this  limitation  M 
should  take  effect,  and  any  reasonable  construction  w^ 
be  made,  whereby  that  may  be  effected.  As  to  the  pff- 
petual  pupillage,  guardianship  includes  two  powers;  stf 
over  the  person,  the  other  over  the  estate ;  over  Ui  fV* 
son  it  cannot  have  effect  beyond  twenty-one.  Bnllb 
testator  had  an  absolute  power  over  his  estate.  He  o^ 
powers  his  son  to  make  a  jointure,  and  confines  bin  ^ 
live  upon  the  interest  only  of  the  money,  stock,  or  M 
he  leaves  him,  but  not  to  meddle  with  or  lessen  the  fis- 
cipal  sum  during  his  whole  life  unless  for  the  reasons  ixr 
tioned  in  his  will;  by  which  he  restrains  him  to  ibci- 
tate  for  life  with  a  power  to  dispose  if  he  has  chikbft 
By  the  word  issue  he  means  children.  But  if  he  has  i* 
children  then  he  leaves  it  over  to  his  nephew. 

The  Attorney- General,  in  reply. 

1st.  Consider  this  as  mere  personal  estate. 

2nd.  As  intended  to  be  laid  out  in  lands. 

Ist.  Upon  the  will  the  word  issue  is  a  word  of  HniMiB 
only. 

2nd.  How  is  this  altered  by  the  codicil.  -< 

There  is  no  alteration  of  the  estate  given  ;  there  is  ''If  (^ 
an  intention  of  restraining  him  from  aliening  it :  Hki^ 
void  condition,  and  like  a  restraint  of  alienation  «  • 
estate  in  fee-simple.  The  restriction  that  he  shiD  •* 
lessen  it  during  his  life  implies  that  he  might  do  it,  to  I* 
effect  after  his  death. 


as 
It 
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nd.  As  to  the  power  to  lay  it  out  in  land :  Proctor 

'  it  is  laid  out  in  land  it  must  be  in  taiL  v. 

[is  Lordship  declared,  that  the  plamtiflF  is  entitled  only  Harris. 
lie  benefit  of  the  testator's  personal  estate  for  his  life 
1  limitations  over  to  such  issue  as  he  shall  leave  at  the 
I  of  his  death,  and  in  failure  thereof  to  defendants, 
tes  and  Charles  UptoUj  according  to  the  will  and  codi- 
subject  to  such  powers  as  are  given  to  the  plaintiff  by 
said  will  and  codicils ;  and  decreed  an  account  with  di- 
ions  agreeable  to  this  declaration.  (2) 


(2)  Reg.  Lib.  B.  1738.  fo.  186. 


GUNSTON  V.  DARE.  (I) 

[N   GUNSTON    and    other    Trus-J 

es,  for  the  Conservation  of  the  River  v  Exceptants.  (I) 

3NE,  in  the  County  of  SOMERSET) 

and 
[ES  DARE,   on  behalf  of   himself 
d  Others,    Inhabitants  of  TAUN-^-  Respondent. 
)N 


February y  6th  and  7th^  1738. 

case  came  before  the  Court  upon  exceptions  to  a  decree  By  the  lOtfi 
e  Commissioners  of  Charitable  Uses.  S^  H*^  ®I 

I  tolls  were  imposed  upon  yessels  nayig^ting  the  riyer  Tcne^  the  surplns  of  which  after 
isiDg  the  interest  in  the  nayigation  and  in  making  and  keeping  the  riyer  nayigable, 

be  applied  by  the  consenrators  for  the  benefit  of  the  children  of  certain  parishes  in 
;  mentioned ;  and  the  account  of  the  receipts  and  disbursements  of  the  conseryatora 
yery  one  to  be  brought  before  the  bishop  of  Bath  and  WeiU,  and  the  justices  for  the 

of  Somerset,  or  any  fiye  or  more  of  them  who  were  to  examine  and  allow  the  accounts, 
next  genera]  Quarter  Sessions  to  be  held  after  the  24th  day  of  June ; 
{oatices  having  examined  and  aUowed  the  accounts  the  bishop  not  haying  been  proyed 
rresent,  and  the  commissioners  of  charitable  uses  having  taken  upon  themselves  to  ex- 
the  accounts ;  it  was  held  that  the  Commissioners  of  Cnaritable  Uses  had  no  authority 
nine  the  same,  but  that  the  bishop  and  the  parties  had  a  summary  jurisdiction  to  examine 
M  the  accounts. 


(1)  This  case  is  taken  from  Lord  Jlardwicke^t  Note-book. 


57* 


CASES  IN  CHANCERir; 


GtmsTOH 

V, 

Dare. 


By  an  act  of  the  10th  and  llth  of  W.  3.  c.  8.  for  maldif 
and  keeping  the  river  Tone  navigable  from  Bridgewaier  to 
Taunton,  in  the  county  of  Somerset,  and-  appointing  eo- 
tain  persona  conservators ;  certain  tolls  are  impofied  wUck 
are  directed  to  be  applied  in  reimborsing  to  the  oonservatanr 
the  principal  and  interest  which  they  may  disborse  in  pa^ 
chasing  the  interest  of  the  heirs  of  John  Malleit  in  theos^ 
vigation,  and  in  making  and  keeping  the  river-  navigabk^  mi 
the  surplus  is  directed  to  be  applied  for  the  benefit  of  Ik 
poor  of  Taunton,  Saint  Mary  Magdalen,  and  Jbamhm  ft 
Johfi^s,  by  the   conservators^  who  are  empowered  and'iii- 
thorised  to  lay  out  and  dispose  of  the   same  in  btdldif 
one  or  more  hospital  or  hospitals^  or  otherwise  from  tine  to 
time  according  to  their  best  discretions  for  the  better  cdi^ 
eating  and  maintaining  such  poor  children  as  are  or  M 
become  chargeable  to  the  town  and  parishes  aforesaid,  mi 
it  was  provided  that  an  account  of  all  expenses,  costs,  mi 
charges,  disbursed  and  of  all  monies    received  by  te 
should  be  kept  and  entered  in  a  book  or  books^  and  tU 
every  year  such  books,  and  accounts,  and  vouchers  ibidi 
be  brought  before  the  bishop  of  Baih  and  JFdh,  and  flK 
justices  of  the  peace  for  the  county  of  Somerset,  or  if 
five  or  more  of  them  within  the  town  of  Taunton,  or  Ml 
miles  thereof,  stated,  corrected^  and  allowed,   and  wU 
accounts  were  to  be  made  up  every  24th  of  June,  lii  ^ 
be  stated,  examined,  corrected,  and  allowed,  at  the  Mit 
general  Quarter  Sessions. to,  be  held  after  the  said  M 
day  of  June ;  and  the  said  bishop  and  justices  were  » 
powered  to  examine  upon  oath  touching  the  truth  oftk 
said  accounts ;  and  after  the  said  accounts  were  allowdii 
duplicate  was  to  bej^kransmitted  to  be  kept  amongst  lb 
records  of  the  Sessions  of  the  county. 

By  an  act  of  the  6th  year  of  Queen  Anne,  c.  TO-j  ^ 
reciting  the  act  of  King  William,  and  that  the  consemM 
had  in  part  accomplished  making  the  river  navigable;  M 
had  not  completed  the  same  for  want  of  deepening  dr 
channel  in  a  particular  part  of  the  river,  and  for  wut'rf' 
a  half  lock  at  a  place  called  Knapbridge  for  pcifoiiBi** 
whereof  it  would  be  necessary  to  advance  a  conndeflH^ 
sum  of  money,  notwithstanding  the  large  sum  already  A* 
bursed  by  the  conservators  which  by  an  account  taken  vi 
allowed  by  the  justices  of  the  Quarter  Sessions  of  the  C* 
of  July  then  last,  appeared  to  have  been  3506/.  9f.M*i 
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as  enacted  that  an  additional  toll  should  be  collected     Gvmston 
paid  in  respect  of  every  vessel  that  should  pass  through  v* 

said  half  lock;  ^^^ 

adit  was  further  enacted  that  after  the  conservators 
dd  be  reimbursed  their  principal  and  interest  already 
ended  or  to  be  by  them  expended  in  making  the  river 
igable,  and  in  repairing  the  locks  and  collecting  the 
f^  together,  with  their  costs,  charges,  and  expences 
ch  the  said  justices  at  the  Quarter  Sessions  were  autho- 
d  and  required  to  allow  as  by  the  said  former  act  was 
cted,  that  then  the  tolls  were  to  be  reduced  to  certain 
IS  mentioned  in  the  act^ 

"he  accounts  were  examined  and  allowed  by  the  justices 
lie  Quarter  Sessio^is ;  but  the  bishop  was  not  present  as  a 
y.  to  such  examination  and  allowance, 
he  commissioners,  for  charitable  uses  having  afterwarda 
a  upon  themselves,  to  examine  the;  same  accounts,  by 
r  decree  disallowed  many  sums  which  had  been  allowed 
hejustices  at  the  Quarter  Sessions, 
he  trustees  for  the.  conservation  of  the  rivsr  Tone  took 
qptions  to.  this  decree,  upon  the  ground  that  the  com- 
aoners  of  charitable  uses  had  no  authority  to  examine 
state  the  accounts. 

[r.  AUomey-QeneraL  Mr.  Pauncefortj  and  Mr.  Browne  in 
xxrt  of  the  exceptions,  contended,  that  although  the  act 
not  contain  any  words  of  exclusion  of  the  commissioners 
haritable  uses,  yet  that  they  were  in  effect  excluded,  for 
every  establishment  of  a  new  jurisdiction  implies  a  ne- 
ve as  to  others,  as  in  the  establishment  of  summary  juris-^ 
ions;  and  that  otherwise  the  method  of  passing  the  ac- 
its  prescribed  by  the  act  would  be  fruitless  andiuugatory. 
hat  as  to  the  objection  that  the  bishop  was  not  a  party 
Bssing  the  accounts  it  was  a  sufficient  answer  that  he  was 
made  one  of  the '^omm  by  the  act. 
luNoel^  Mr.  Fazakerky^  and  Mr.'J^oy^r  for  the  res- 
lents^  insisted  that  many  sums  had 'bfeen  very  improperly 
Bred  by  the  justices  at  quarter  sessions,  such  as  for  enter- 
ments  for  the  sheriffs  and  juries^  and  interest  upon  interest 
n  year  to  year  on  the  sums  laid  out.  That  there  was  no- 
gin  the  act  to  exclude  the  jurisdiction  of  the  commis- 
ers  of  ch  aritable  ises^  any  mote  than  the  juHsdiction  of 
Chancellor ;"  nnd  that  in  fact  the  accounts  had  never 
L  .allowed  according  to  the  act^  for  that  the  bishop  was  a 
irial  person. in  passing  the  accounts ;  the  words  any  five 
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GuMSTON     or  more  of  them  referring  to  the  aggregate  txidy  of  the  ]» 
V.  tices. 

"^»"-  Lord  Chancbllor.- 

7th  Feb.  1738.        On  this  exception  two  questions  arise :   first,  whether  b] 

this  act  of  parliament^  the  bishop  and  justices  have  not  fk 
sole  and  exclusive  authority  of  stating  and  passing  tbea 
accounts ;  and  secondly,  whether  the  accounts  have  not  bea 
duly  passed  under  the  act  of  parliament,  and  if  so^  wbetha 
they  are  not  conclusive. 

The  first  question  is  the  principal  one,  and  the  determitt- 
tion  of  which  will  govern  my  opinion. 

It  is  necessary  to  consider  the  authority  given  by  the  ad 

The  jurisdiction  here  given  is  a  suounary  jurisdidii% 
which  is  final,  unless  appealed  from,  and  implies  a  nqilh 
of  other  jurisdictions.  If  the  bishop  and  justices  ihtril 
neglect  to  put  this  power  into  execution,  a  mandtmim  iH 
lie:  where  that  is  so,  it  would  be  to  overturn  the  acttoialtf' 
fere  in  the  manner  proposed.  It  is  objected,  that  ahbougkib 
surplus  only  is  given  to  the  charity,  yet  that  it  is  impcHJIk 
to  ascertain  what  that  surplus  is  without  taking  the  acoooato: 
but  it  is  only  the  surplus  to  which  the  charity  is  entisH' 
and  the  commissioners  have  no  authority  to  fix  andalib. 
what  that  is.  To  hold  that  they  have,  would  be  prodaeli* 
of  the  most  important  consequences,  for  many  things  «it 
which  the  commissioners  have  nothing  to  do  must  be  dek^  |^ 
mined,  in  order  to  ascertain  and  fix  the  amount  of  t^ 
plus :  before  the  surplus  of  a  personal  estate  left  to  df 
ritable  uses  can  be  ascertained,  all  the  questions  upoodeit 
and  legacies  must  be  disposed  of.  If  such  an  acceiol  tt 
taken  in  this  court,  the  commissioners  cannot  ovenvki^ 
If  a  general  account  is  wanted,  this  court  must  be  ippK* 
to,  for  otherwise  all  kinds  of  property  would  be  subjedrf^ 
the  determination  of  the  commissioners.  liii 

It  is  not  very  material  at  present  to  consider  iriicArh 
thf!se  accounts  have  been  passed  pursuant  to  the  act  K  4  li 
fraud  or  collusion  has  taken  place,  it  will  be  neoefftff  *^  ft 
come  into  this  court.  I  think  it  doubtful,  whether,  If''  « 
act,  the  bishop  is  made  one  of  the  quorum,  but  ttat>'  « 
question  proper  for  a  court  of  law.  f 

His  Lordship  declared,  that  by  the  acts  of  parliaaci'^'  m 
10th  and  11th  of  Kmg  WUUam,  and  6th  of  Queen  Aai^*  | 
summary  jurisdiction  is  given  to  the  bishop  and  jostkei^ 
examine  and  pass  the  accounts  in  question,  accordingly^ 
method  thereby  prescribed ;  and  that  therefore  the 
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oners  of  charitable  uses  had  no  authority  to  re-examine,  Gunstok 
aite,  or  pass  the  accounts,  and  therefore  allowed  the  excep-  ^' 

on,  and  reversed  the  decree.  (1)  Dare. 


(1)  Reg.  Lib.  A.  1738.  fo.  642. 


GUGELMAN  v.  DUPORT. 

3HN  GUGELMAN,  Executor  of  JANE)   ^,  . 
DUPORT .\  Plaintiff;  (1) 

and 
DHN  DUPORT,  MARY  WATSON,  Ad- 
ministratrix  of  ROBERT  WATSON  and^  Defendants. 
Others 


February  9(kj  1738. 

ftjkNCBS  DopoRT,  by  her  will,  bearing  date  the  27th  of  r.  D.  by  her 

agust,  1725,  devised  to  her  grandson  the  defendant,  John  ^"I'te to  he"" 

^iporty  and  the  heirs  of  his  body,  all  her  plantations  and  grandson, upon 

ads,  upon  condition  that  he  first  paid  1,000/.  to  her  grand-  he  first  p<^id  to 

lighter,  Jane  Duport^  at  her  age  of  twenty-one  years  or  J^J"  »j™°d- 

^rriage,  which  should  first  happen,  and  she  thereby  charged  1,000/.  at  the 

»"8aid  lands  and  plantations  with  the  said  sum  of  1,000/.  o5e,°or  ma?.*^" 

t3  interest  for  the  same.  And  she  empowered  Robert  TFat-  '•'a?^»  and 

1  .  -  ^ ,  .     r    1  ^     charged  the 

*9,  her  executor,  to  raise  and  pay  the  same  out  of  the  rents  estate  there- 
fi  profits  of  the  said  premises,  and  to  keep  the  said  planta-  ^^**'  and  cm- 

»  \         ^      '  *  *  powered  her 

^a  and  other  lands  in  his  own '  possession  till  the  said  executorto 
M)/.  should  be  so  raised  and  paid ;  and  in  the  mean  time  outof the rcnta 
pay  the  said  Jane  interest,  after  the  rate  of  bper  cent,  per  *nd  pro6u  of 
^mm  for  the  same,  towards  her  maintenance,  to  commence  to  keep  the 
fcm  the  time  that  Debeiizes  debt  (which  was  a  mortgage  »*«»«»«>  Wsoini 
^n  the  estate)  should  be  fully  paid,  which  she  earnestly  it  should  be 
^tred  might  be  first  done.  mewUme*  u?*'' 

^  ber  interest  to  commence  after  the  payment  of  a  mortgage  debt  upon  the  estate  ;  the  exe- 
•4>r  entered  into  possession  of  the  estate,  and  received  sufficieDt  rents  and  profits  to  pay  off 
'  mortgage  and  the  portion ;  but  died  insolvent  without  having  satisfied  the  portion  ;  held 
^  tbe  eaute  was  not  discharged  from  the  portion  by  the  receipt  of  the  executor,  but  that  the 
with  interest  was  to  be  raised  by  sale  or  mortgage  of  the  estate. 


^])Thi8  case  is  taken  from  Lord    Uardxticke*s    Note-book,   except  the 
igmenti  which  is  taken  from  two  manuscript  reports. 
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DUPORT* 


9ib  Feb.  1738. 


The  derisee  John  Duport,  and  the  legatee  Jane  Ihiptrtf 
were  both  infants  at  the  time  of  the  death  of  the  teatatiB. 
The  executor,  Robert  JFatson^  entered  and  recdved  loli 
and  profits  sufficient  to  pay  off  the  mortgage^  and  to  litiify 
the  portion.  The  mortgage  was  paid ;  but  the  executor  difli 
insolvent,  without  having  satisfied  any  part  of  the  portioD. 

The  bill  prayed  that  the  1,000/.  portion  might  be  railed  bf 
sale  of  the  estate. 

Mr.  Chute  and  Mr.  Serjeant  Burnet^  tot  the  plaintil^  coi- 
tended  that  although  the  trustee  had  received  sufficient  li 
have  satisfied  the  portion,  yet  that  the  plaintiff  had  itm  a 
right  to  come  upon  the  estate.  That  the  deviae  to  the  d^ 
fendant  was  conditional,  and  that  he  could  not  take  tiD  lU 
condition  was  performed.  That  the  portion  was  ejqprcdjf 
charged  upon  the  estate,  and  that  the  power  sobseqaei^ 
given  to  the  executor,  would  not  weaken  the  claim  npoaii 
estate,  and  cited  the  .cases  of  Tompkins  v.  Tbmpkmi,  te 
in  Cha.  39/.,  and  Oldfield  v.  Oldfield,  1  Vem.  336. 

Mr.  Fazakerley  and  Mr.  Clarke,  for  the  defendant  Jde 
Duportj  insisted  that  the  executor  having  received 
ent  out  of  the  estate  to  pay  the  portion,  became  a 
of  what  he  had  so  received  for  Jane  Dupori,  and  thiktti 
land  having  borne  its  burden,  ought  to  be  dischaised^  ei  g, 
cited  Corbet's  case,  4  Co.  81.,  and  Thomasin  v.  Maciwa^ 

,« 
k 

k 

« 


Carter  77  •  That  if  a  tenant  by  elegit  is  put  out  of  ^ 
by  a  stranger,  be  shall  be  accountable  for  the  profits  ddH 
that  time ;  but  othervrise,  if  put  out  of  possesaioa  bf  ^ 
owner,  Anon.  1  Salk.  153.,  and  Carter  v.  BamaMtk 
Mich.  1720,  1  P.  Wms.  505,  518.,  where  a  testator  dttdd 
that  his  executor  should  receive  the  rents  of  his  esMi* 
pa}rment  of  his  debts  and  legacies,  and  made  the  sanef' 
son  executor  and  tenant  for  life  of  the  estate ;  it  ^ 
held  by  Lord  Macclesfield^  after  the  death  of  the  teafllk 
life  and  executor,  that  the  estate  should  only  be  liibbi^ 
the  debts  and  legacies  might  have  been  paid. 

Lord  Chancbllor. — The  rule  of  this  Court  is  nt^li 
incline  to  such  a  construction  of  wills  for  raising  the  |^  Ik 
tions  of  children  and  grand  children,  as  may  tend  to  ntf^  I 
their  security.  The  question  is,  whether  the  portiaa<i|t 
1,000/.  and  interest  remains  as  a  charge  upon  the  estitt^'  I 
whether  that  sum  having  been  raised  out  of  therenti*' 
profits  by  Robert  Wat  son,  the  executor,  the  land  Li  tok 
taken  as  discharged,  either  in  the  whole  or  pro  tantSt  ^ 
cording  to  what  he  has  received?  I  admit  that 
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DUPORT. 


upe  created  for  the  benefit  of  a  cestui  que  trusty  if  the  tnistee  Guoelman 
mters  and  receives  the  rents  to  an  amount  sufficient  to  dis- 
sharge  the  trust,  the  estate  is  to  be  taken  as  having  borne 
Cs  burthen,  and  the  cestui  que  trust  must  take  his  per- 
Kmal  remedy  against  the  trustee  for  his  misapplication  of 
Jie  profits :  (1)  but  these  cases  are  all  of  this  kind  where 
liere  is  a  trust  for  raising  money,  and  the  trustee  enters  eo 
wamine  for  the  purpose  of  raising  it.  In  such  case  the  cestui 
jme  trust  must  look  to  his  trustee,  and  the  land  shall  be 
iliarged  no  longer  than  was  necessary  for  the  purpose  of 
■abing  the  money,  the  interest  of  the  trustee  amounting  to 
KO  more  than  a  tenancy  by  elegit,  and  of  this  description  are 
ill  the  cases  cited,  1  Vem.  386.  1  Salk.  153.,  and  Carter  v. 
Bamadistony  in  which  I  was  of  counsel,  and  in  which  it 
Mi  held  that  the  executor  took  only  an  estate  in  the  nature 
if  an  estate  by  elegit,  being  an  uncertain  chattel  interest  for 
lae  pajrment  of  debts  and  legacies  which  could  continue  no 
CK^er  than  until  such  time  at  which  they  might  have  been 
Mid,  and  was  then  to  determine ;  but  the  present  case  is 
lifierent,  for  here  is  a  devise  to  the  heir  at  law,  upon  con- 
litioQ  which  operates  as  a  limitation,  and  gives  a  right  of 
ontry  to  the  legatee;  the  daughter  therefore  had  a  legal 
Mate,  and  a  legal  remedy.  Under  the  second  clause,  part 
C  the  inheritance  might  have  been  sold ;  and  as  to  the  last 
Iwse,  upon  which  the  doubt  arises,  and  which  has  been  re- 
lied upon  as  making  the  whole  a  trust  for  raising  the  por- 
inns,  I  think  that  it  ought  not  to  weaken  the  security 
Before  given  for  the  portion  ;  for  that  clause  seems  to  have 
intended  for  the  ease  and  benefit  of  the  devisee  of  the 
f,  that  the  incumbrances  might  be  discharged  by  re- 
>tipt  of  the  rents  during  his  minority,. and  cannot  add  to  or 
i'^eaken  the  security  for  the  portion.  Besides,  there  was 
toother  reason  why  the  trustee  should  enter ;  namely,  to  sa- 
Wfy  the  mortgage.  It  cannot,  therefore,  be  said  that  the 
^iistee  entered  as  trustee  for  the  daughter  to  raise  the  por- 
Son,  but  as  trustee  for  the  devisee  to  pay  off  the  incum- 


His  Lordship  declared  that  the  charge  subsisted  on  the 
'Mite,  and  was  to  be  raised  by  mortgage  or  sale  of  the  es- 
in  question,  together  with  interest  for  the  same  from 


(1)  So  Jfixon  V.  Brtan,  Prec.  in  Cha.     336.    Anon.  1  Salk.  153.     Hutchinson 
[^.  Carter  v.  Bamadtston,  1  P.Wms.    v.  Massareene^  2  Ba.  &  Bea.  49. 
*5,  518.  OUfield  v.  Ol^eldy  1  Vera. 
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GuoEiMAK    the  25th  of  December,  1733,  being  the  timeivhen  the  mort- 
gage to  James  Debeuze  was  satisfied.  (I) 


DUPORT. 


(1)  Reg.  Lib.  A.  1738.  fo.  360. 


ANONYMOUS.  (1) 


lAtk.519. 


February  l^ih^  1738. 

Where  money  by  an  order  of  this  Court  is  paid  into  fle 
Accountant  General's  hands  to  be  placed  in  the  bank,  til  it 
can  be  laid  out  according  to  the  directions  of  a  decree;  if 
you  move  for  an  application  of  this  money,  you  must  not 
only  have  a  certificate  that  the  money  was  paid  into  tke 
bank,  but  that  it  is  actually  in  the  bank  at  the  time  of  As 
motion  made. 


(1)  Thii  cEBe  is  taken  from  Aikyns;  it  is  not  to  be  found  in  Lord  HardmkMt 
Note-book. 


ANONYMOUS.  (1) 


1  Atk.491. 

Where  there  is 
a  trast,  or  any 
thing  in  the 
nature  of  a 
trust,  notwith- 
standing the 
Ecclesiastical 
Court  have  an 
original  juris- 
diction in  lega- 
cies, yet  this 
Court  wUl 
grant  an  in- 
junction. 


February  12/A,  1738. 

A  BILL  brought  for  an  injunction  to  stay  a  suit  in  the  Eoek- 
siastical  Court  for  a  legacy,  because  that  Court  cannot  mab 
a  legatee  refund  in  case  of  a  deficiency  of  assets^  and  tUs 
being  the  day  for  shewing  cause  why  the  injunction  ahooH 
not  be  dissolved,  the  counsel  for  the  plaintiff  relied  on  Ae 
case  of  Knight  v.  Clarke,  cited  in  the  case  of  iVbe/  v.  JWdi- 
son,  I  Vem.  94.  where  the  Lord  Chmtcelhr  s^d,  there  w* 
a  difference  between  a  suit  for  a  legacy  in  the  Spiiitaii 
Court,  and  in  this  Court ;  if  in  the  Spiritual  Couit^  they 


(1)  This  case  is  Uken  from  Atkyns  ;   it  is  not  to  be  found  in  Lord  JSW- 
mek€*i  Note-book. 
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would  compel  an  executor  to  pay  a  legacy,  without  security  Amontmous. 
to  refund,  there  shall  go  a  prohibition. 

The  Lord  Chancellor  continued  the  injunction  till  the 
hearing,  because  the  plaintiff  is  an  executor  in  trust  only, 
for  where  there  is  a  trust,  or  any  thing  in  the  nature  o£  a 
trust,  notwithstanding  the  Ecclesiastical  Court  have  an  ori- 
ginal jurisdiction  in  legacies,  yet  this  Court  will  grant  an 
injunction,  trusts  being  only  proper  for  the  cognizance  of 
this  Court. 

The  rule  in  this  Court  now  is  varied,  since  the  case  in 
Femon's  Reports,  for  legatees  are  not  obliged  to  give  secu- 
rity to  refund  upon  a  deficiency  of  assets. 

His  Lordship  mentioned  a  case  where  a  woman,  an  infant,  Wbe>*thchus- 

*  '  '   band  of  an  in- 

was  entitled  to  a  legacy  upon  her  marriage;  the  husband  fant institutes 
instituted  a  suit  in  the  Ecclesiastical  Court  for  it,  which  he  Ecclesiastical 
might  do ;  but  upon  the  executor's  bringing  a  bill,  and  sug-  Court  for  her 
gesting  this  matter  to  the  Court,  an  injunction  was  conti-  the  executors 
nued  till  the  hearing  of  the  cause ;  (1)  and  the  same  order  ^^^l^^^^^^* 
was  made  in  the  present  case.  this  matter  to 

the  Court,  an 
injunction  will  be  continued  to  the  hearing. 


(1)  See  Jlili  V,  Turner^  ante  p.  195.    Jczoson  v.  Moulson^  3  Atk.  420.  cited 
in  Pre.  iu  Ch.  548.     Wind  v.  Jckyl^  1  P.  Wnis.  575. 


DEGGS  V.  COLEBROOK.  (1) 


February  19//*,  1738. 

The  Lord  Chancellor  said  in  this  caase,  that  he  would  not,  ^  Atk.  396. 
in  any  one  particular  case,  oblige  a  plaintiff  to  pay  more  than  of  20*.^co8t^ 
•205.  costs  to  a  defendant  (after  answer  put  in)  on  the  amend-  ^*"*  *"*?  **? 

^  *  ,     amended  after 

ment  of  the  bill,  because  it  had  been  the  constant  rule  of  this  answer  put  in, 

but  the  Lord 
Chancellor  said  he  would  consider  how  to  make  a  more  adequate  compensation  to  a  defendant 
§OT  the  future,  after  a  long  answer,  and  other  necessary  proceedings  on  the  part  of  the  defend- 
ant. (2j 


(1)  This  case  is  taken  from  Atkyns  ;  taxed  costs,  but  only  40;.  unless  it  be 

it  is  not  to  be  found  in  Lord  Hardwicke's  a  case  of  particular  oppression,  Masse* 

Note-book.  rene  v.  Lyndon^  2  Bro.  Ch.  Rep.  291. 

.(2)  Though  a  plaintiff  amends  his  or  unless  the  amendments  be  frivolous, 

l)ill  several  times^  yet  he  shall  not  pay  Bennct  v.  Greeny  1  Cox.  253. 
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Courts  and  established  at  first,  to  prerentthe  inoonveiuenee 
of  entering  too  largely  into  the  merits  of  the  cause,  befoie 
CoLEBRooK.  ijjg  proper  tune  for  hearing  the  merits. 

In  Lord  Chancellor  King's  time,  there  was  an  attempt  to 
vary  from  this  rule,  but  it  did  not  answer  5  but  Ixwd  SM' 
wicke  said,  he  would  notwithstanding  consider  how  to  make 
a  defendant  some  amends  for  being  put  to  a  great  eaqpens^  bf 
allowing  him  a  more  adequate  compensatiim,  than  oolf 
twenty  shillings  costs,  on  the  plaintiff's  amending  his  Idl, 
after  a  long  answer,  and  other  necessary  proceedings  on  tk 
part  of  the  defendant. 


HOBBS  V.  TAITE. 

JOHN  HOBBS  and  Another,  Executors  ^   ^  .    .^  ^. 
of  ANN  HOBBS  deceased  .    .    .    .    ^  Flamtiffli;{I) 

and 
WILLIAM     TAITE     and     THOMAS 
SMALL,  Executors  of  NATHANIEL  S*  Defendants. 
HARDY   


February  ^Uty  1738. 

Nathaniel  Hat'  NATHANIEL  Hardy,  by  his  will,  dated  the  4th  of  Sep- 
d?bted"to  his     Member,  1736,  bequeathed  as  follows  :— 


servant  for  wares,  by  his  will  i(ives  to  her,  in  consideration  of  her  great  care  and  trouble 
him,  during  his  long  illness,  the  sum  of  250/.,  and  al«o  all  his  household  goods^  foraitvc,  flii 
linen ;  the  servant  is  entitled  both  to  her  wages  and  legacy.  (2) 


(1)  This  case  is  taken  from  Lord 
Hardwicke*8  Note-book. 

(2)  Where  a  legacy  either  exceeds  or 
is  equal  to  the  debt  and  nothing  but  a 
plain  general  legacy  is  given  to  the  cre- 
ditor, it  is  a  general  rule  that  the  le- 
gacy is  a  satisfaction  of  the  debt, 
per  Lord  Hardwicke.  Richardson  v. 
Greese^  3  Atk.  68.  Talbott  v.  Shrews- 
buri/j  Pre.  in  Ch.  394.  Fowler  v.  Fow- 
/er,  3  P.  Wms.  253.,  but  the  Court 
has  been  fond  of  distinguishing  cases 
out  of  the  general  rule,  per  Lord  Hard" 
wicke,  3  Atk.  69.    Mathews  v.  Ma- 


thewsy^Ve8.e35.  HmchcUffey.BhA' 
cUffcj  3  Ves.  529  and  504.,  and  thcit- 
fore,  where  there  has  been  a  directe 
for  the  payment  of  debts  and  leg»CM% 
ChanceyU  case,  1  P.  Wms.  410.  K^ 
chardson  v.  Greese,  3  Atk.  68.,  or  wbat 
the  legacy  is  not  equally  beneficial  u 
to  the  time  of  payment,  Aikmstm^* 
Webby  Prec.  in  Ch.  236.  Clark  t. 
Jewelly  3  Atk.  96.  Maihews  v.  M^ 
thewsy  2  Yes.  635.  or  if  the  legtg 
be  given  on  a  contingency,  Nickolb 
v.  JudsoHy  2  Atk.  300.  or  be  not  <^- 
dem  generis  as  the  debt,  Eastuood  ^ 
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^^  I  give  to  Ann  Hobbsy  now  living  with  me^  in  conaidera- 
^'  tion  of  her  great  care  and  trouble  about  me^  during  my  long 
*^  illness^  the  sum  of  250/.,  and  also  all  my' household  goods, 
**  furniture,  and  linen,"  ^. 

Ann  Hobbs  had  lived  as  a  servant  with  the  testator  for  a 
considerable  time  previous  to  his  death,  and  at  that  time  he 
was  indebted  to  her  for  wages,  which  he  had  kept  in  his 
hands,  and  paid  her  interest  for  the  amount. 

Ann  Hobbs  being  dead,  having  in  her  lifetime  been  paid 
her  wages,  amounting  to  the  sum  of  iXJL  lbs.  by  one  of  the 
ececutors  of  the  testator;  the  executors  of  Ann  Hobbs 
brought  a  bill  for  the  satisfaction  of  250/.,  and  interest ;  the 
executors  insisted  that  the  monies  paid  to  her  for  wages 
should  be  allowed  in  part  payment  of  the  legacy. 

Mr.  Attorney-  General  and  Mr.  Browne  for  the  plaintiffs, 

insisted  that  both  the  sum  due  for  wages,  and  also  the 

l^^y,  were  due,  the  latter  being  intended  as  a  bounty,  and 

not  as  a  satisfaction  of  a  debt,  and  cited  Chancey  v.  ff^ootten, 

1  P.  Wms.  408,  and  10  Mod.  399. 

Mr.  Otoen  and  Mr.  CaVy  for  the  defendants,  contended 
that  from  the  expressions  used,  it  was  clear  that  the  testator 
did  not  intend  to  give  a  bounty  beyond  what  was  due  for 
wages,  the  consideration  expressed  being  only  that  which 
was  a  duty  to  do. 

The  Lord  Chancellor  decreed  that  the  legacy  should  be 
piud,  and  interest  at  A  per  cent.,  and  costs.  (3) 


Hobbs 

V. 

Taite. 


rinkcy  2  P.  Wms.  614.  Tolson  v. 
ColUnSy  4  Yes.  483 ;  legacies  are  not 
presamed  to  be  given  in  satisfaction  of 
debts.  Nor  is  a  legacy  a  satisfaction 
fer  an  uncertain  debt  depending  upon  a 
running  and  open  account,  RazoUns  v. 
Powei,  I  P.  Wms.  298.,  or  for  a  debt 
CODtracted  after  the  making  of  the  will, 
ib.  Thomas  v.  Bennett^  2  P.  Wms. 
343.  Mascal  v.  Mascaij  1  Yes.  324. 
And  it  seems  that  a  debt  due  upon  a 
Megotiable  bill  of  exchange  will  not  be 
adeemed  by  a  legacy,  Carr  v.  EastO" 
brookcj  3  Yes.  564.  and  between  pa- 
nents  and  children^  and  strangers,  there 


is  no  difference  in  the  application  of  this 
general  rule,  Tolson  v.  ColUtiSj  4  Yes. 
483.,  -but  see  Wood  v.  Briant,  2  Atk. 
521.  Seed  v.  Bradford^  I  Yes.  501. 
Chave  V.  Farrant^  18  Yes.  8.  And 
parol  evidence  may  be  admitted  to  repel 
the  presumption  that  a  debt  is  satisfied 
by  a  legacy,  see  UinchcUffe  t.  Hinch" 
cliffe^  3  Yes.  516.  Druce  v.  Denisonj 
6  Yes.  385,  and  though  the  will  affords 
an  inference  in  fafour  of  the  presump- 
tion, Wallace  v.  Pom/ret,  1 1  Yes.  542. 

As  to  satisfaction  of  portions,  see 
Bellasis  v.  Uthwait,  ante,  page  273. 

(3)  Reg.  Lib.  A.  1738.  fo.  260. 
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WILLIS  V.  SHORRAL. 

JOHN  WILLIS  and  Others  .... 

and 

HUGH   SHORRAL,    Son   and  Heir  of 
JOHN    SHORRAL,    MARY    BULK-l 
LEY,  and  Others,  Daughters  and  Heirs 
of  THOMAS  BULKLEY    .... 


Plaiiitifi;(I) 


Defendanti. 


February  24£A,  1738. 


1  Atk.  475. 

Uader'a  set- 
tlement it  was 
provided,  in 
the  events 
which  hap- 
pened, that 
J.  B,  and  his 
heirs  should. 


By  the  settlement  made  upon  the  marriage  of  JohnBuOtk/ 
and  Anne   Moreion,  dated  22d  November,   1686,  it  ws 
amongst  other  things  provided,  that  if  Anne  should  diewiA- 
out  issue  by  John  Bulkley,  that  he  or  bis  heirs  sbocH 
within  one  year  after  her  death,  pay  100/.  to  such  person  m 
she  should  by  will,  or  other  writing,  appoint,  and  that  b 
Tft^T  h?s°Ufe*'^  default  of  payment,  it  should  be  lawful  for  John  Moretcn  td 
death,  pay  100/.  his  heirs  to  raise  the  same,  with  interest,  by  making  bus 
as  she  shouw"    °^.  certain  lands  called  Sayers  Farm^  so  that  upon  pajrma^ 
by  will  appoint,  of  the  Same,  with  interest,  such  leases  should  be  void. 

and  in  default 

of  payment,  that  it  should  be  lawful  for  J.  M.  and  his  heirs  to  raise  the  same,  with  inteRit,lf 
making:  leases  of  certain  lands  ;  the  wife  by  lier  will  appoints  the  100/.  to  be  paid  in  tneli' 
the  plaintiffs  ;  tl)e  heir  of  the  husband  levies  a  fine  of  the  estate,  mortgages  and  releaieiAi 
equity  of  redemption  to  the  mortgagee  :  held,  though  five  years  had  passed  subsequent  to  ^ 
levying  the  fine,  without  any  demand  having  been  made,  that  the  plaintiffs  were  entitled  tolte 
100/.  with  interest,  and  not  barred  by  the  fine,  the  power  of  leasing  being  a  naked  ponriii 
stranger,  not  party  or  privy  to  the  fine. 

John  Bulkley  died  in  the  year  1697^  without  bsoe,  a>' 
Anne  in  the  year  1723 ;  having  by  her  will,  dated  thcSth* 
September,  1/21,  in  pursuance  of  the  power  reserved  intb 
settlement,  directed  the  100/.  to  be  paid  in  trust  for  tk 
plaintiffs,  in  different  proportions. 

Application  being  made  to  Thomas  Bulkley ^  the  hdr  rf 
John  Bulkley^  in  respect  of  this  sum  of  100/.,  he  answeirf 
that  the  power  was  of  no  effect. 

In  1729,  Thomas  Bulkley  levied  a  fine  of  the  premises  i» 
question,  and  mortgaged  them  to  John  Shorral,  and  in  1/38 
released  the  equity  of  redemption  to  him. 


(I)  The  statement  of  this  case,  the 
arguments  of  coansel,  and  the  conclad- 
ing  memorandMn  are  taken  from  Lord 


JIardwicke's  Note-book ;  the  jud|B«'^ 
from  a  manuscript  report. 
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At  the  time  of  the  mortgage,  John  Shorral  had  not  any      Willis 
notice  of  the  claim  to  the  100/.;  but  it  was  admitted  that  he     ^• 
had  such  notice  previous  to  the  release  of  the  equity  of         ^^^^al. 
redemption. 

Five  years  elapsed  after  the  fine  had  been  levied,  beforie 
any  demand  was  made  by  the  appointees  of  the  100/.,  and 
the  question  was  whether  that  claim  was  barred. 

The  bill  prayed  that  the  100/.  might  be  raised,  and  paid 
to  the  plaintiffs. 

Mr.  Fazakerley  and  Mr.  Fenwich  for  the  plaintiffs  con- 
tended, that  the  fine  in  this  case  was  no  bar,  the  power  to 
make  leases  being  only  collateral  to  the  land ;  and  the  rule 
being,  that  nothing  can  be  barred  by  a  fine  but  what  is  first 
divested,  and  that  if  this  be  considered  as  a  trust,  it  cannot 
be  barred,  and  cited  Bovey  v.  Smith,  1  Vern.  60.  TFelden 
T,  Duke  of  York  J  1  Vern.  132.  Drapers'  Company  v.  Yard-- 
"  r,  2  Vern.  662  &  194.  Cro.  Eliz.  226.  1  Mod.  217.  5  Co. 
\affytCs  case.  Bro.  Fine  123.  and  Zouch  v.  Stotvell,  Plow. 
Com.  (2) 

Mr.  TFilbraham  and  Mr.  Ford  for  the  defendants,  insisted, 
^at  with  regard  to  the  effect  of  fines,  courts  of  equity  go- 
verned themselves  by  the  same  rules  as  courts  of  law ;  that 
llie  present  was  more  than  an  equitable  charge  on  land,  for 
t;hat  it  was  a  power  to  create  a  legal  interest,  and  that  a  fine 
'wll  bar  all  powers  in  the  party  levying  it,  and  cited  Sir 
iZVicAo/a*  StourtorCs  case,  cited  in  Lhigard  v.  Griffin,  2 
Vern.  189.  that  an  equity  of  redemption  may  be  barred  by 
•  fine. 

IjORD  Chancellor.  The  power  vested  in  Moreton,  the  Feb.  24th  or 
***^nistee,  is  a  naked  power,  and  conveys  no  interest  in  the  ' 
*laiid,  but  is  merely  collateral  to  it.  All  the  cases  in  which  a 
"lie  bars  by  nonclaim,  are  where  the  party  concluded  by  it, 
•^*s  some  claim,  right,  or  interest,  to  or  in  the  land.  (3)  This 
Appears  plainly  by  the  saving  in  the  4  Hen.  7*  c.  11.,  which 
^^oepts  only  such  right,  claim,  or  interest,  as  the  party  had; 
^iicJer  this  power  the  trustee  could  not  enter  or  do  any 
^ii3g,  but  simply  execute  a  lease ;  if  he  had  done  so,  the 
*^^see,  after  five  years,  would  have  been  barred.  This  is 
J^Haething  like  an  viteresse  termini  before  it  commences,  or  a 
Judgment  before  an  extent,  in  which  cases  the  party  is  not 


(2)  Plowd.  355.     Jenks  Cent.  266. 

(3)  See    Margaret  Podger*s  Case, 
*  Co.  106  a.    1  Cruise,  243.    Co.  Litt. 


237  a.  Albany's  Case,  1  Co.  110  a. 
Digges's  case,  1  Co.  174  a.  Edwardt 
v.  Slater^  Hard.  415. 


586 


CASES  IN  CHANCERY. 


WiLUi 

V. 

Shobball. 


barredi  whstever  number  of  yean  d^rae  betore  the  com- 
mencement of  the  term  or  the  interest  executed.  The  cut 
of  a  devise  of  lands  to  executors  for  the  payment  of  debts  » 
a  chattel  interest^  and  so  within  the  statute.  Powers  vs- 
served  to  the  party  levying  the  fine  are  extinguished^becsnae 
having  parted  with  all  his  interest  in  the  land^  he  neoesmflf 
destroys  his  right  to  all  powers  annexed  or  adhering  to  i^ 
but  that  is  not  the  case  of  a  fine  levied  by  a  terte-tensiil^ 
to  bar  a  naked  power  vested  in  another. 

I  do  not  enter  into  the  question  of  how  £w  eqdtdfe 
charges  may  be  barred  by  a  fine.  I  bdieve  that  irflim  i 
party  has  such  an  equitable  interest  in  lands  as  might  h 
barred  by  a  fine  if  it  were  a  legal  estate,  a  fine  levied  If 
one  not  a  trustee^  might  bar  it ;  and  so  possibly  it  might  k 
of  bare  equitable  charges,  but  this  I  do  not  determine. 

In  the  present  case  there  is  a  legal  power  of  rusing  4t 
money  which  is  not  barred  by  the  fine,  and  this  witM 
touching  upon  the  other  question  is,  ifi  my  judgment  foi- 
cient  to  support  the  right  to  the  money.  Indeed  istUi 
case,  if  the  demand  might  have  been  baned  as  an  eqiutift 
charge,  it  would  have  been  hard  in  a  court  of  Equity  to  hue 
said  that  it  was  so,  as  so  many  demands  appear  to  havebea 
made,  and  as  the  purchaser  appears  to  have  had  notice  of  lb 
charge. 

'^  I  was  of  opinion  that  the  power  of  leasing  being  amhi 
power  in  a  stranger  not  party  or  privy  to  the  fine  wn  wt 
barred  thereby,  and  consequently  that  the  plaintifib  woe  •* 
titled  to  satisfaction  for  this  100/.  and  interest  at  4/.  percoi 
and  costs,  whereupon  the  defendants,  the  heirs  albtif 
Thomas  Bulkley  submitted  in  Court  to  pay  the  asot* 
three  months  which  was  decreed  accordingly,  with  )Sae^^ 
the  plaintiffs  to  apply  for  further  directions,  in  csseAf 
made  default  in  payment.'' 
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PHE  ATTORNEY-GENERAL,  at  the  Re 
lation  of  the  MASTER  and  WARDENS.       . 
of  the  COMPANY  of  COOPERS  of  LON-^^*^*™  5(1) 
DON 

and 
ITEPHEN  MONTAGUE  and  OTHERS/ 
Executors  of  JOSEPH  BOSWORTH, 
FRANCIS  PYLE,  and  OTHERS,  Trastees 
and  Guardians  of  the  CHARITY  SCHOOL 
6[  ROMFORD,  and  the  Churchwardens 
and  Overseers  of  that  Parish,  BENJAMIN 
LEWIS  and  SUSAN,  his  Wife,  the  Heir 
aft  Law  of  JOSEPH  BOSWORTH     .    .> 


>  Defendants. 


February  ^6th  and  iTih^  1738. 

r^SBPH  BoswoRTH  by  his  will  dated  the  6th  of  July  1730,     l  Atk.  435. 
^ve  to  M.  S.  his  freehold  messuage  at  Romjbrd  for  Ufe,  and  J-B.bfYoB 
Aer  her  death  he  gave  the  same  to  the  Charity  School  at  freehoidrhotise 
9Mirford  so  long  as  it  should  continue  to  be  endowed  with  ^u^^^J5!2- 
3iarity  5  but  in  case  the  sum  of  1,000/.  after  mentioned  should  ford  to  lone 
i«  paid  to  the  Cooper's  Company  for  the  uses  after  mentioned  ^ntinueto  be 
hen  he  gave  the  said  house  to  the  said  company,  the  rents  endowed  with 
oad  profits  thereof  to  be  distributed  among  the  alms-people  case  a  debt  of 
fei^nging  to  the  alms-houses  of  Ratcliffcj  over  and  above  \^^'  ^\^a 
viiat  is  now  allowed  them  by  the  donlbr  of  the  said  almshouses,  be  paid  to  tbe 
i«id  then  proceeded  as  follows : — ^^  Whereas  there  is  owing  ^^1^4^^^ 
*  to  me  from  John  Stevenson  and  Company  now  resident  at  p^  ^^^  "^ 

^  bouse  to  tbe 


ty ,  tbe  rents  and  profits  tbereof  to  be  distributed  amongst  tbe  alms-people  belonging  to 
alms-bouses  at  Ratctife,  and  be  directed  tbat  tbe  interest  and  profits  of  tbe  said  l,(J00il 
^Vich  be  gare  to  tbe  said  Company  sbould  be  applied  for  tbe  building  four  alms-bouses  near 


The  debt  of  1,0001.  devised  by  tbe  will  turned  out  to  be  only  365/.;  Held  tbat  tbe^  1,000/ 

-      -    -      to  tb<  ' 

Bgacy, 
out,   and  tbe  interest  sbould  not  be  applied  to  tbe  building  tbe  alms-bousei  at 


**^  being  received  by  tbe  Cooper'9  Ccmpmmy,  tbe  devise 
^(■t  absolute,  and  tbat  tbe  sum  of  365/.  was  not  a  lapsed  h 
J^ecd  out,   and  tbe  interest  sbould  not  be  applied  to 
^"iTor^  but  amongst  tbe  alms-people  bdonging  to  tbe  aln 


e  Cbarity  Scbool  at  JRomford 
sed  legacy,  but  tbat  tbe  same  sbould  be 


'ord,  but  amongst  tbe  alms-people  belonging  to  tbe  alms-bouses  at  RttteUffe. 


(1)  This  case  is  copied  from  a  Re-  The  case  is  reported  in  1  Atk*  435^ 

^>t  foand  amongst  the  papers  of  Lord  under  the  name  of  the  Attomey^Ge^ 

^^^dmcke,  the  reasons  for  the  deci-  neral  v.  Pyle* 
"'^  are  in  his  Lordship's  handwriting. 
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Attorney-    "  Oporto  in  Portugal^  1,000/.  and  upwards,  which  sum  I  pr 

General,     u  ^^  ^jj^  Company    aforesaid,  and  the  interest  and  profit 

Montague.  "  thereof  to  be  applied  for  the  building  four  alms-houses  net 

'^  Romfordj*  and  he  gave  the  residue  of  his  estate  to  \k 

sister 'in  tail,  with  remainders  over,  and  made  her  andtw 

others  executors* 

M.  S.  being  dead,  the  devise  of  the  house  came  into  poi" 
session. 

The  debt  of  1,000/.  turned  out  to  be  only  365/. 

This  occasioned  a  doubt  what  was  to  be  done  with  Ae 
house  and  the  365/. 

The  information  was  brought  to  have  the  directions  of  Ae 
Court. 

Two  questions  were  made, 

1  St.  Whether  the  Charity  School  was  entitled  to  the  IkmI 

2ndly.  How  the  365/.  should  be  applied  ? 

The  first  depended  upon  the  question  whether  the  coii- 
tion  upon  which  the  devise  of  it  was  made  was  perfonaf^ 
inasmuch  as  the  1,000/.  could  not  be  received  by  the  Cbejw'i 
Company. 

But  the  Court  was  of  opinion  that  it  was  not,  and  ti»^ 
fore  the  devise  to  the  Charity  school  was  absolute. 

As  to  the  2nd  it  was  insisted  for  the  residuary  legatee^ 
since  the  end  for  which  the  1,000/.  was  given  could  biI 
be  answered,  which  was  to  purchase  the  house  fromtk 
Charity  Schools  at  Romford  for  the  benefit  of  the  ata»- 
houses  at  Ratcliffey  that  the  365/.  part  of  the  1,000/.  nn* 
be  lapsed,  but  that  was  overruled. 

It  was  then  insisted  for  the  town  of  Romford^  tW*  |j 
365/.  ought  to  go  as  the  1,000/.  would  have  gone,  toWl  li 
the  almshouses  at  Romford j  and  not  to  the  almshoiKi'  |i( 
Ratdiffey  which  were  not  intended  to  have  any  benefit  h* 
the  1,000/.  ¥; 

But  since  the  town  of  Romford y  were  to  have  theb**  Vtt 
of  the  house,  by  its  being  applied  to  the  use  of  tbedtf^  I,. 
school  there,  it  was  held  that  this  365/.  ought  to  goto!*  |l: 
same  charity  as  the  house  would  have  gone,  in  cisf""^ 
whole  1,000/.  had  been  paid,  that  is  to  the  almshooitf  -. 
Ratcliffis ;  because  the  house  was  the  thing  directed  ^  I  fc, 
purchased  for  their  benefit;  they  could  not  possibly*^  |i!k 
that,  and  therefore  equitywould  that  they  should  havcth*^  |[» 
sideration  which  was  to  have  been  given  for  it,  t.  e.  asnfl* 
that  consideration  as  existed,  the  rule  being  that  till  the^  1^ 
chase  takes  effect,  the  benefit  of  the  consideration  dtfS  f  1 1 
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same  way  as  the  thing  to  be  purchased  was  intended  to   Attornet- 

General 


V. 


[is  Lordship  declared  that  the  rents  and  profits  of  the  Montvgue. 
lold  messuage  at  Romford  ought  to  be  applied  to  the 
ifit  of  the  charity  school  at  Romford  so  long  as  the  said 
ity  school  should  continue  to  be  endowed  with  charity ; 
decreed  the  defendant  LeiviSy  and  his  wife^  the  heir  at 
of  the  testator,  to  convey  the  said  messuage  to  the  de- 
ants,  the  trustees  of  the  charity. 

nd  his  Lordship  directed  the  sum  of  363/.  should  be 
ed  out  at  interest,  and  that  the  interest  arising  therefrom 
lid  be  from  time  to  time  distributed  amongst  the  alms- 
)le  belonging  to  the  almshouses  at  Ratcliffcy  for  the  in- 
se  of  their  allowances,  over  and  above  what  was  allowed 

a  by  the  donor  of  the  said  almshouses.  (1) 

■i  I  ■■■■■■■■■■ 

(1)  Reg.  Lib.  A.  1738.  fo.  647. 


RY  ATKINS,  Mother  and  Administra->   ^,  .  ,.^    ,,, 

>  Plamtiff;  (1) 
•     •     •    •     ^ 


ix  of  MARY  ATKINS 


and 


INELIUS  FAR Defendant. 


February  27  and  28,  1738-9. 

s  bill  prayed  payment  of  the  sum  o^  500/.  due  from  the     l  Atk.  287. 
ndant,  upon  a  bond  executed  by  him  to  Mary  Atkins  \^'^%2^' 

^ased.  The  defendant 

gave  a  bond 
e  plaintiff  conditioned  to  pay  her  500/.  if  he  did  not  marry  her  within  twelve  months  ; 
defendant  by  bis  answer  denied  that  he  had  ever  promised  to  marry  her,  and  that  she  gave 
le  bond  to  him  volantarily,  in  contradiction  to  the  biU  wherein  it  was  stated  that  he  had 
iulently  taken  it  away  from  her  and  destroyed  it ;  upon  evidence  by  one  witness  that  the 
idant  had  taken  away  the  bond  forcibly,  and  of  another  that  he  had  promised  to  execute 
w  bond ;  it  was  held,  that  the  plaintiff  was  entitled  to  the  500/.  with  interest  from  the 
:  of  the  bill.  (2) 


I)  The  statement  of  this  case  and 
arguments  of  counsel  are  taken 
i  Lord  Hardwicke*8  Note-book; 
judgment  from  a  manuscript  re- 
,  which  has  also  been  printed  in 
I.  Ca.  Ab.  247. 

0  But  it  seems,  if  a  bond  be  en- 
i  into  by  a  child  in  the  lifetime  of 
parent,  or  of  a  person  standing  in 


loco  parentis^  to  marry  a  particular 
person  after  the  decease  of  the  parent, 
such  a  bond  would  be  set  aside  in 
equity  as  a  fraud  upon  the  parent  who 
disapproved  of  the  match,  and  as  tend- 
ing to  encourage  the  disobedience  of 
children  towards  their  parents.  Wood^ 
house  ▼.  Shepleyj  2  Atk.  535.  Cock  v« 
Riehardij  10  Ves.  439. 


590  CASES  IN  CHANCERY. 

Atkins  1*be  case  made  by  the  plaintiff's  bill  wn,  that  the  defiend- 

V.  ant  having  promised  to  many  Mary  Atkins^  executed  t 

^^^-  bond  to  her  dated  the  9th  of  February,  1732,  in  the  peoahj 
of  1^000/.,  whereby  after  reciting  that  an  agreement  hid 
been  made  between  the  defendant  and  Mary  ^likbu,  thit 
a  marriage  should  be  concluded  between  them  witlua 
twelve  months  from  the  date  of  the  bond  |  the  conditioi 
of  the  bond  was,  that  if  the  defendant  did  and  shoald  not 
according  to  the  rites  and  ceremonies  of  the  chnrch  mnj 
the  said  Mary  jit  kins  within  twelve  months  aftor  the  drte 
of  the  said  bond,  he  would  pay  her  500/.  | 

That  in  the  month  of  March  following  the  defendMl 
having  obtained  possession  of  the  bond  under  the  prslcM 
of  wishing  to  look  at  it,  took  it  away,  and  dentioyedii 
that  the  defendant  soon  afterwards,  upon  the  appIicMiaBrf 
Mary  Atkins,  promised  to  execute  another  bond  of  Ae 
same  purport  as  that  which  he  had  destroyed,  and  desiiri 
the  said  Mary  Atkins  to  get  the  same  drawn  and  pr^aid^ 
and  that  the  time  and  place  was  appointed  by  the  defendant  to 
meet  her,  in  order  to  execute  the  said  new  bond;  tiufcift 
the  defendant's  request,  she  having  applied  (to  have  tk( 
said  new  bond  drawn)  to  the  person,  who  drew  the  ibiBtf 
bond,  he  found  by  him  the  very  draft  or  copy  of  the  ibiBcr 
bond,  and  by  her  directions  caused  a  bond  to  be  drnmh 
the  same  words  as  the  former  bond  was  drawn ;  thst  tbe 
defendant  had  refused  to  execute  it,  though  he  had  fie- 
quently  promised  to  do  so. 

To  this  bill  the  usual  affidavit  was  annexed,  that  the  d^ 
fendant  had  obtained  the  possession  of  the  original  borii 
The  contents  of  the  bond  were  proved  by  the  subscifliiBg 
witnesses  to  it.  It  was  proved  by  one  witness,  that  the  d^ 
fendant  had  often  expressed  his  intentions  of  manyiflg 
Mary  Atkins,  and  that  he  had  admitted  having  taken  awif 
and  destroyed  the  original  bond ;  and  by  Another  witoeii^ 
that  he  had  promised  to  execute  a  n^w  bond/  and  gpivedb 
rections  to  have  it  prepared. 

The  defendant  by  his  answer  stated,  that  Mary  Altifif 
was  a  woman  of  bad  character,  and  denied  that  he  had  efer 
promised  to  marry  her,  and  stated  that  he  had  executed  At 
original  bond  under  an  idea  that  it  would  not  be  of  anyve* 
lidity  against  him,  and  that  Mary  Atkins  afterwarcb  vohi- 
tarily  gave  up  the  bond,  saying  that  she  would  have  notUif 
more  to  do  with  him,  and  did  not  within  the  12  mofldi 
make  any  application  to  him  upon  the  subject^  and  dcnirf 
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that  he  had  ever  promised  to  execute  another  bond.   No  wit^      Atkik» 
ness  was  examined  for  the  defendant.  v. 

The  bill  was  filed  by  Mary  Jtkins^  and  upon  her  death        *^^** 
the  suit  was  revived  by  the  present  plaintiff. 

Mr.  JBrou^tie  and  Mr.  Fazakerley  for  the  plaintiff. 

Mr.  Attomey^Generai^  Mr.  Chute j  and  Mr.  Noely  for  the 
defendant,  contended,  that  the  evidence  of  the  defendant's 
having  obtained  possession  of  the  bond  would  not  be  received 
heing  supported  by  the  testimony  of  only  one  witness  against 
the  oath  of  the  defendant  in  his  answer.  That  the  plamtiff 
ought  to  have  shewn  a  demand  and  refusal  of  marriage, 
irhereas  it  was  not  even  alleged  that  she  was  ready  and 
willing  to  have  married  the  defendant^  and  that  there  was  no 
mutuality  in  the  contract,  there  being  no  promise  to  bind 
Mary  Atkins^  and  they  cited  Key  v.  BradshaWy  2  Vem. 
102. 

Lord   Chancslloe.-— In  this  case  there  are  two  ques-  Marcli  1«  1738. 
tions ;  first,  whether  the  plaintiff,  from  the  nature  of  this 
case,  has  any  ori^al  equity  to  come  into  this  Court  for  re« 
fief;  secondly,  whether  there  is  anything,  under  the  cir- 
cumstances of  the  case,  to  bar  the  plaintiff  of  that  relief. 

As  to  the  first,  I  think  the  plaintiff  has  such  equity,  which 
ia  founded  on  this  bond  having  been  once  executed,  by  which 
Ae  plaintiff  might  have  had  a  remedy  at  law ;  and  afterwards 
coming  into  the  hands  of  the  defendant,  and  being  cancelled 
by  him,  where  such  case  is  of  a  bond,  it  gives  the  plaintiff 
not  only  ground  for  a  discovery,  but  also  relief,  because  the 
admission  of  the  bond  by  the  defendant's  answer,  or  proving 
that  there  was  such  a  one,  would  not  be  sufficient  to  enable 
die  phuntiff  to  bring  an  action,  because  there  must  be  a  pro^ 
fnt  m  curiA^  and  oyer  may  be  prayed  thereof. 

As  to  the  second  point,  it  is  objected,  that  it  is  only  proved 
\fy  one  witness  that  the  defenduit  took  this  bond  forcibly 
JSmn  the  plaintiff's  daughter,  which  the  defendant  hath  de- 
nied by  his  answer  upon  oath ;  and  it  is  generally  true,  that 
where  the  eqmiy  of  the  bill  was  onfy  proved  by  one  wiineu 
mkl  is  denied  by  the  defindanfs  answer j  thai  there  is  noi 
smglciefU  ground  to  make  a  decree,  because  there  is  oath 
Ugainst  oath ;  but  the  rule  is  misapplied  here,  for  in  this 
Caae  the  plaintiff's  daughter  was  entitled  to  make  the  first 
octh,  which  she  has  done,  and  has  also  proved  the  same 
matter  by  one  witness,  so  that  this  is  only  the  oath  of  the 
defendant  in  his  answer  against  two  oaths ;  but  there  is  no 
Moasion  to  rely  upon  this,  because  the  answer  b  not  a  com- 
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Atkini       plete  denial  of  the  plaintiff's  equity^  but  only  a  confeflsiioiL 
^*  and  avoidance ;  and  then  it  is  not  sufficient  to  say  it  is  only 

proved  by  one  witness,  for  the  defendant  ought  to  make  oat 
his  avoidance;  then   again  here  is  only   one   witness  tint 
swears  to  the  taking  of  the  bond  by  force^  and  cancelling  it; 
yet  there  is  another  who  swears  that  after  the  bond  was  got 
into  the  defendant's   custody  and  cancelled^  the  defendant 
promised  the  plaintiff's  daughter  to  execute  a  new  boad^ 
which  could  be  only  because  he  had  got  the  former  wraif- 
fiilly,  and  cancelled,  it ;  and  strongly  corroborates  what  wm 
sworn  by  the  other  witness,  so  as  to  take  it  tmt  of  the  fih 
of  the  Court f  that  there  can  be  no  decree  where  there  is  m 
oath  against  another.     It  was  further  objected^   that  tk 
plaintiff's  daughter,  by  her  bill,  had  not  averred  to  prove  ii 
the  cause  that  she  was  ready  to  perform  her  part,  and  ti 
marry  the  defendant ;  but  it  lies  upon  the  defendant  to  ebev 
that  he  requested,  and  she  refused  to  comply ;  for  the  confr 
tion  of  the  bond  does  not  oblige  her  to  request  the  defend* 
ant,  but  puts  the  performance  upon  him. 

Another  objection  has  been  taken,  that  it  does  not  appeir 
the  defendant  had  any  remedy  to  compel  the  plaiatilTi 
daughter  to  marry  him,  there  being  only  a  recital  in  the  con- 
dition of  the  bond,  that  such  an  agreement  to  marry  eadi 
other  had  been  made  between  them,  but  that  no  such  agre^ 
ment  had  been  signed  on  her  part  in  favour  of  the  defendiB^ 
or  any  evidence  of  it. 

The  answer  is,  I  cannot  take  it  the  defendant  had  no  en- 
dence  of  such  promise,  and  as  he  has  recited  there  was  mck  |if 
29  Car.  3.  c.  3   a  One,  I  must  take   it  to  be  true,  besides  the  Statute  rf 

Frauds  and  Perjuries  does  not  require  promises  of  marrkgt 
to  be  in  writings  but  only  money  to  be  given  in  considerati^ 
of  marriage. 

It  has  been  said,  it  is  very  pernicious  to  give  relief  in  iQck 
cases  as  this,  because  let  the  woman  behave  ever  so  ill  ate  Ijj; 
the  bond  given,  yet  that  would  be  an  obligation  on  tfaeds*  |^ 
fendant  to  marry  her,  or  pay  the  money.  But  this  Co«t 
would  relieve  against  such  bond,  if  she  became  abandooc'  litic 
and  profligate,  so  as  to  put  herself  under  different  drcfD^  |^ 
stances  than  she  was  at  the  time  of  making  the  same;  M 
here  is  no  proof  either  that  it  was  an  improper  match,  <V 
that  the  daughter  ever  misbehaved  herself,  1^ 

Then  the  case  is  no  more  than  this ;  here  is  a  bondpvcs  1. 
to  a  woman  of  very  good  character  to  marry  her  within*  |^ 
year,  or  to  pay  her  a  sum  of  money.   As  to  the  case  of  fif 
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^Bradshawy  2  Vera.  102.  that  is  a  very  general  reason, 
od  would  hold  good  in  all  contracts  of  marriage  to  be  exe- 
utedy  either  in  the  Ecclesiastical  Court,  or  by  damages  at 
m ;  but  in  that  case  it  was  clearly  an  improper  agreement^ 
id  such  as  from  the  nature  of  it  was  not  right,  that  the 
istress  should  marry  her  servant,  which  might  be  evidence 
r  the  Court  to  believe  she  was  drawn  into  it. 
It  has  been  objected,  that  this  bill  is  brought  for  recovcruig 
penalty ;  but  that  is  taking  it  wrong,  for  it  is  only  the 
images  that  have  been  adjusted  and  agreed  on  between  the 
urties  themselves;  and  if  in  an  action  at  law  upon  a  promise 
f  marriage  the  plaintiff  had  recovered  so  much  damage,  the 
port  would  not  have  relieved  against  it. 
In  this  case  the  Court  made  a  decree  that  the  plaintiff 
xndd  have  the  500/.  and  interest  from  the  time  of  filing  the 
oginal  bill,  with  costs.  (1) 


Atkins 
Far. 


(1)  Reg.  Lib.  A.  1738.  fo.  310. 


'  ARTHUR  OWEN  and  Others,  next  of 
Kin  of  ELIZABETH  BRERETON,  de-J 
ceased 

and 

tlJLIAM  OWEN,  ANN,  his  Wife,  and 
iWZABETH,  his  Daughter,  an  Infant 


Plaintiffs;  (I) 


Defendants. 


March  3rdy  1738. 

r^ABETii  Brerbton  by  her  will  dated  the  19th  October,  l  Atk.  494. 
ta_<<  as  to  all  the  wordly  estate  with  which  it  had  ^-^^ftcrgiT. 

'  *  ing  vanous  le- 

^,  M  to  the  residue  of  ber  estate,  gives  the  same  to  her  two  nieces,  and  desires  their  father 
'>H>ther  to  be  their  trustees,  and  declares  her  will  to  be,  that  her  estate  should  be  equally 
^^  between  them,  and  appointed  them  her  executrixes ;  one  of  the  nieces  having  died  in  the 
^tue  of  the  testatrix ;  held  that  the  two  nieces  took  tke  residue  as  tenants  in  common, 
^^t  the  moiety  of  the  residue  being  undisposed  of  was  a  Hkpsed  legacy,  and  must  go  to 
of  kin.  (2) 


^  3  The  statement  of  this  case  and 
^I'guments  of  counsel  arc  taken  from 
^  Hardwicke^s  Note-book ;  the 
Anient  from  his  Lordship's  Note- 
^9  and  2  MSS.  Reports. 
*J  So  Bagwell  V.  Dry^  1  P.  Wjns. 


2a 


700.  Page  v.  Page,  2  P.  Wms.  489. 
Peat  V.  Chapmartj  1  Ves.  542. ;  and 
see  Man  v.  3/aw,  2  Str.  905.  Ckeslyn 
V.  Creszsellyd  Bro.  P.  C.  1.  Bennet  v. 
Bachelor^  1  Ves.  jun.  63.  But  if  there 
be  a  joint  devise,  and  in  such  case,  bjr 
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OwEIf. 


Oweif       pleased  God  to  bless  her/'  &c.  after  giring  certun  soaD 
V-  pecuniary  legacies  to  each  of  the   plaintiflb   (except  the 

plaintiff  Erasmus  Owen)^  and  other  legacies  to  other  penom^ 
disposes  of  the  residue  in  the  following  manner : — ^  as  ta 
all  the  rest  and  residue  of  my  estate,  of  what  natoie  wai 
kind  soever  the  same  be,  I  give  and  bequeath  the  same  U 
my  two  nieces,  Catherine  Owen  and  EHzabetk  Owen^  wtf 
god-daughters,  the  daughters  of  my  nephew  William  0mm 
and  Ann  his  wife,  both  which  I  desire  to  be  timteci  hi 
their  children;   and  my  will  is,  that  my  estate  mqrlt 
eqdally  divided  between  my  two  nieces,  Catherine  Omenmk 
jBlizabeth  Owen^  whom  I  nominate  and  iqipoint  to  be  if 
executrixes  of  this  my  last  will  and  testament  accordn^* 
Catherine  Owen  died  in  the  lifetime  of  the  testatrix. 
The  plaintiff,  as  next  of  kin  to  the  testatrix,  daimedttl' 
moiety  of  the  residue  bequeathed  to  Catherine  Owen* 

Mr.  Attorney  General  and  Mr.  Chute  for  the  pUntill 
contended,  that  the  two  nieces  were,  by  the  will,  mk 
tenants  in  common  of  the  residue,  and  that  the  one,  Gili^ 
riney  having  died  in  the  lifetime  of  the  testatrix^  hermoiBlf  ftai 
was  undisposed  of,  and  therefore  distributable  anun^  Ai  L  \ 
next  of  kin,  and  cited  Page  v.  Page  before  Lord  Chamodk  |  Lc 
King,  2  P.  Wms.  480. ;  and  Holdemess  v.  Rayner^  befa 
Lford  Chancellor  Hardwicke. 

Mr.  Browne,  Mr.  Fazakerley,  Mr.  fFUbraham^  and  Ik 
Hopkins  for  the  defendants,  contended,  that  the  in&nt,  Hbt  ft  e< 
beth  Owen,  was  entitled  to  the  whole  residue,  either  u  0t'  Ikth 
viving  residuary  legatee  or  as  surviving  executrix.  |  \s 

Ist.  That  the  nieces  were  made  joint-tenants,  tai  irt 
tenants  in  common  of  the  residue,  the  words  ^^  eqaaDf  ^ 
be  divided "  applying  not  to  the  bequest  of  the  beneficU 
interest  in  the  residue  which  had  been  before  g^ven,  W  §ia^ 
to  the  office  and  authority  of  executrixes  ;   and  tkl  ^  1^ 
cording  to  the  ecclesiastical  law,  the  words  ^^eqiia%tsk  llba.. 
divided  "  would  not  prevent  a  joint-tenancy.  liride 

2ndly.  That  supposing  the  nieces  to  have  been  Illadlt^  mt^ 
nants  in  common  of  the  residue,  the  survivor  would  beS"  lifexi 
titled  as  executrix,  it  being  clear  that  the  testatrix  iaHiedi  Ijii^t 
to  make  a  complete  disposition  of  her  estate,  and  did  lOt  |  Th 

whatever  cause  it  happens,  one  of  the  175.  Humphry  y.  TWilev r,  Aab.  13^ 

joint-tenants   cannot  take;   the  other  Frewen  v.  Rolfe,  2  Bro.  Ch.  Ci.*  . 

shall  have  the  whole.     D.   per   Lord  Balwyn  v.  Johnson^   3  Bro.  Ch.fr  I  (1 

Hardwicke^  Dowset  v.  Siceet,  Amb.  455.    B^jffarY.  Brwi(ford^9Aik.tl^  %^^ 
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1  any  benefit  to  her  next  of  kin.    That  at  law  no  part       Owsir 
ndisposed  of,  the  whole  being  vested  in  the  executrix,  v. 

be  testatrix  has  desired  the  &ther  and  mother  to  be  O-wm. 
;es  of  the  whole  for  their  children.  That  by  the  civil 
i  person  could  not  die  both  testate  and  intestate.  Just. 
L  8.  tit.  5.,  and  they  cited  2Roll.  Abr.  301.  pi.  13.,  and 
ltd  V.  Stukeley,  2  Jones.  Rep.  130.  Hutchinson  v.  Fm- 
lEq.  Ca.  Abr.  441.  pl.42.  and  JSunt  v.  Berkley,  (I)  be- 
Sir  Joseph  Jekyll,  24th  of  June,  1731,  in  which  case 
r  Berkley,  amongst  other  legacies,  gave  legacies  to  her 
er  and  her  two  sons-in-law,  and  gave  all  the  rest  and  re- 
of  her  personal  estate  to  her  said  brother  and  sons-in- 
»  be  equally  divided  between  them,  and  appointed  them 
tors.  The  brother  died  three  years  before  the  testatrix, 
tie  question  being,  whether  the  third  part  of  the  residue 
td  to  him  should  go  to  the  next  of  kin,  or  to  the  sur- 
^  executors ;  the  Master  of  the  Rolls  held  that  the  civil 
Lving  it  to  the  survivors,  and  the  testatrix  intending  to 
se  of  the  whole  of  her  estate ;  there  did  not  appear  to 
jr  intention  that  the  next  of  kin  should  take  any  thing, 
lerefore  decreed  for  the  executors. 

ID  Chancbllor. — ^The  first  question  is,  whether  if  the  Mar  h  3, 1738. 
ieces  had  survived  the  testatrix,  they  would  have  taken 
^sidue  as  tenants  in  common,  and  I  think  it  is  clear 
hey  would,  for  it  is  clearly  settled  that  the  words  ^'  to 
ually  divided''  in  wills  create  a  tenancy  in  common, 
)f  real  and  personal  estate.  (2) 

to  wills,  it  has  been  so  often  determined  that  a  bequest 
legacy  to  two,  equally  to  be  divided  between  them, 
8  a  tenancy  in  common,  and  that  the  legacy  upon  the 
of  one  lapses,  that  the  authorities  cannot  now  be 
D,  and  if  the  ecclesiastical  courts  were  to  determine 
vise,  some  method  would  be  found  to  controul  them. 
t  indeed  been  contended^  that  the  words  to  be  equally 
d,  are  not  applicable  to  the  bequest  of  the  beneficial 
st  in  the  residue,  but  to  the  appointment  to  the  office 
^cutrixes ;  but  that  cannot  be,  for  the  office  is  in  law  a 
iuthority,  and  cannot  be  so  divided. 
5  will,  therefore,  having  created  a  tenancy  in  common, 
Bxt  question  is,  what  will  be  the  consequence  of  the 
of  one  of  the  residuary  legatees  in  the  lifetime  of  the 


1  Eq.  Ca.  Ab.  201,  pi.  IS.  243.,        (2)  See  Prince  v.  HeyUn,  ante,  p. 
and  Mos.  47.  271,  and  th«  cases  cited  in  the  not«* 
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cir  at  law  upon  whom  the  law  casts  all  the  real  estate  which 
I  undisposed  of,  Farrington  v.  Knightly ,  1  P.  Wms.  654. 

William  Otven,  and  Ann  his  wife,  the  father  and  mother 
f  the  two  neices,  are  no  more  than  natural  guardians  to 
ike  care  of  the  legacy,  for  they  cannot  in  law,  be  trustees, 
nlesft  some  interest  in-  the  thing  given  was  actually  vested 
ithem. 

His  Lordship  declared,  that  by  reason  of  the  death  of 
Toiherine  Owen^  one  of  the  residuary  legatees,  in  the  lifetime 
f  the  testatrix^  one  moiety  of  the  residue  of  the  personal 
state  was  to  be  considered  as  lapsed  and  undisposed  of  by 
te  will,  and  that  it  ought  to  be  divided  among  the  next 
F  kin,  according  to  the  rule  of  the  statute  for  settling  in- 
estates'  estates,  and  decreed  accordingly.  (1) 


(1)  Reg.  Lib.  B.  1738.  fol.  228. 


MORGAN  V.  MORGAN.  (1) 


OWEW 

V. 

Owen. 


March  3rdy  1738. 

Was  in  this  case  laid  down  by  the  Lord  Chancellor  as  a 
1^3  that  where  a  defendant  pleads  a  decree  of  dismission  of 
brmer  cause  for  the  same  matter  in  bar  of  the  plaintiff's 
KUand,  or  his  new  bill,  if  the  plaintiff  does  not  apply  to  the 
iirt,  that  it  may  be  referred  to  a  Master  to  state  whether 
sre  is  such  a  decree,  but  sets  down  the  cause  upon  the 
•^  bill  for  hearing,  it  is  a  waiver  of  his  right  of  application 
'  8uch  reference,  and  the  Court  will  determine  it. 


1  Atk.  53. 


Cl)  This  case  is  taken  from  Atkyns. 
the  Lord  Chancellor's  note-book  it 
?^mr8  that  the  suit  was  by  a  legatee, 
^^iiam  Morgan^  under  the  will  of  his 
ther  against  Thomas  Morgan^  her 
^^Utor  for  payment  of  the  legacy ; 
■  that  there  was  a  cross  bill  by  TAo- 
•  Morgan^  which  amongst  other 
"^8  sought  to  establish  an  account 
^^d  between  William  Morgan  and 


his  mother  with  respect  to  the  father*)! 
estate  ;  it  also  appears  that  a  decree  of 
the  Great  Sessions  of  the  l^h  of  Sep- 
tember, 1732,  affirmed  in  the  House  of 
Lords,  on  tfie  21st  of  April,  J 736,  was 
insisted  upon  by  the  counsel  for  Tho^ 
mas  Morgan.  By  the  decree  the  usual 
accounts  were  directed  and  payment 
decreed  of  the  legacy.  (2) 


(2)  Rcg.Lib.B.  1738.  fo.  240. 
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BOSANQUET  and  Others  v.  Earl  of  WESTMORBLAlffl 

and  Others. 


Thii  conn 
will  decree 
the  money 
paid  upon  a 
usurious  con- 
tract to  be 
refundefl, 
where  all 
the  money 
in  respect 
of  the  usu- 
rious con- 
tract has 
not  been  paid. 


JOHN  BOSANQUET  and  SAMUEL' 
LONQUET)  surviving  Assignees  of^ 
the  Estates  of  SAMUEL  COTTON^ 
and  JOHN  COTTON 

and 

Lady  ELIZABETH  DASHWOOD,  The 
Honourable  JOHN  FANE,  The  Ho- 
nourable  DIXIE  WINDSOR,  and  Dr. 
JOHN  KING,  Executors  of  Sir  F. 
DASHWOOD,  THOMAS  MARTIN 
and  JAMES  MARTIN     .... 


-Plaintifi;  (1) 


» Defendants 


Appeal  and  Rehearing. 


February  Srd^  and  March  lOM,  1738. 

Thb  plaintiffs  being  the  surviving  assignees  under  i 
commission  of  bankruptcy  issued  against  the  two  CU* 
tons  bring  their  bill  for  the  purpose  of  compeUing  At 
defendants,  the  executors  of  Sir  F.  Dashwood,  to  dcSff 
up  to  the  plaintiffs,  certain  bonds  entered  into  by  the  CU* 
tons  to  Sir  F.  Dashwood,  to  come  to  an  account  vtt 
them,  for  what  money  had  been  received  thereon,  to  ffl 
the  balance  to  them  and  to  stay  proceedings  at  law  upon  4t 
bonds. 

The  plaintiffs  alleged  by  their  bill  that  Sir  FranoM  Ikir 
woody  in  the  year  1702,  lent  several  suras  of  money  to  the  CW- 
tons,  and  for  securing  the  re-payment  thereof  with  interest  it 


(1)  This  case,  except  the  judgment 
upon  the  merits,  is  taken  from  Lord 
Hardwicke's   Note-book  s    the   judg- 


ment which  corresponds  with  the  dtft 
heads  of  it  in  Lord  Hardwkkf^t  Nol^ 
book,  from  a  manuscript  report 
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6/.  per  cent.,  which  was  at  that  time  the  legal  interest^  gave  Boiaw^uet 
him  several  bonds ;  that  in  the  month  of  December,  1710,  f  • 

accounts  being  settled  between  them  and  all  interests  in  the  Westmore- 
bonds  being  paid,  10,000/.  being  secured  by  several  bonds, 
remained  due  to  Sir  JF.  Ikuhwood ;  that  Sir  F.  Dashwaod 
«oon  after  demanding  payment  of  the  money  due  on  the 
bonds,  and  the  Cottons  being  unable  to  pay  tiie  same.  Sir 
F.  Dashwood  insisted  that  for  the  future  they  should  pay 
lum  interest  at  the  rate  of  10/.  per  cent,  per  annum  for 
the  10,000/.  and  sign  an  agreement  for  that  purpose ;  and 
that  if  they  would  not  pay  such  interest  he  threatened  to 
put  the  bonds  in  suit;   whereupon  the    plaintiffs  signed 
an  agreement  in  writing   to  pay  such  interest;  that  the 
bankrupts  in  pursuance  of  such  agreement  paid  to  Sir  JP. 
JDashwood,    from  1710   to  1714  inclusive  1,000/.  per  on* 
mum,  as  the  interest  for  the  10,000/.,  besides  the  same  in- 
terest for  1,500/.  borrowed  of  him  on  the  11th  of  April, 
171 19  on  their  promissory  note,  and  which  was  discharged 
in  November,  1712,  and  for  the  sum  of  1,000/.  borrowed 
of  him  on  the  11th  of  December,  I7I6,  on  their  promissory 
note,  which  was  re-paid  in  the  March  following;  that  in 
the  year  1715,  .the  bankrupts  paid  the  testator  500/.  in  part 
payment  of  a  bond  debt  and  soon  afterwards*  borrowed  500/. 
upon  a  bond  and  promissory  note,  dated  11th  May,  171^^ 
whereby  they  became  indebted  to  him  in  10,000/.  for  which 
they  paid  interest  to  him,  at  10/.  per  cetit.  from  that  time 
to  1724 ;  that  the  bankrupts  in  July,  1724,  paid  the  testatcnr 
3,000/.  in  discharge  of  one  of  their  bonds,  and  since  his 
death  paid  the  defendants,  his  executors,  the  further  sum  of 
3,000/. ;  and  the  plaintiffs  insisted  that  the  defendants,  the 
executors,  were  overpaid  by  several  thousand  pounds . 

The  defendants,  the  executors,  by  their  answer  admitted, 
that  they  had  found  a  note  or  memorandum,  dated  the  10th 
of  January,  1709,  whereby  the  bankrupts  agreed  that 
what  sums  of  money  should  remain  due  from  them  on 
bonds  from  Lady-day,  1710,  should  be  paid  as  soon  as 
might  be,  and  that  interest  should  be  allowed  after  the 
rate  of  10/.  a-year  for  every  100/.  till  the  whole  should  be 
paid;  and  that  the  bankrupts,  about  July,  1724,  paid  the 
testator  2,000/.  in  part  of  the  10,000/.  which  they  then 
owed  him;  and  since  his  death  that  they  had  paid  the 
defendants,  his  executors,  the  further  sum  of  3,000/.  in 
finrtber  part  of  the  principal  money  owing  to  his  estate ; 
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BosANQtrc   and  they  said,  that  since  Sir  F.  DashwoodTs  death  thM 
^»  was  found  amongst  his  effects,  besides  a   bond  from  the 

Westmore-  bankrupts  to   Sir   F.  Dashwood  (which   bad   been  deU- 
vered  up)  five  bonds,  all  executed  by  the  said  bankmpti 
to   Sir  F.  Dashwoody  and  they  believed  that   the  bank* 
Tupts  were  indebted  to  Sir  i^.  Dashwood^  at  his  death  ia 
8,000/.  principal  and  interest  for  the  same,  at  the  rate  of 
6/.  for  every  100/.  from  Lady-day,  1724 ;    and  after  Ui 
death,  and  before  their  bankruptcy  at  several  times,  tli^ 
had  paid  the  defendants  the   said  3,000/.  part  of  the  oil 
principal,  and  1,350/.  on  account  of  interest  at  €/•  per  cMd 
for  every  100/.  3  And  that  in  June,  1728,  the  said  defemt 
ants  made  up  an  account  of  what  was  rec^ved  on  acoooil 
of  the  said  8,000/.  and  interest  after  the  sud  testato^i 
death,  computing  the  interest  only  to  Lady-day,  1709)  aal 
on  the  balance  of  such  account  5,000/.  appeared  due  Jar 
principal  and  705/.  for  interest,  and  that  such  account  be* 
ing  then   delivered  to  the  bankrupts,  they   acknowkd^ 
such  balance  was  justly   due,   and  promised  to  pay  tk 
same ;  and  the  said  defendants,  the  executors^  insisted  ilol 
if  the  said  bankrupts  paid  their  testator  any  greater  vt 
terest  for  the  money  they  owed  him  than  after  the  lato 
of  6/.  per  cent.,  the  same  being  actually  paid  by  the  bank- 
rupts themselves,  the  plaintiffs  could  not  revoke  such  {Nqf- 
nients   which  were  voluntarily  made,   and   they    admitted 
assets  of  their  testator  sufficient  to  answer   the  plaintift' 
demands. 

It  was  proved  in  the  cause  that,  two  of  the  bonds  hi 
been  paid  off  and  delivered  up ;  and  that  a  person  was  es- 
ploycd  by  the  executors  and  the  Cottons  to  draw  oil 
and  state  an  account  between  the  executors  and  the  Cd' 
tons ;  whereby  a  balance  was  found  due  to  the  execoton; 
and  it  was  proved  that  the  Cottons  declared  themsdnt 
satisfied  with  the  account  and  promised  to  pay  to  tk 
executors  the  balance.  It  was  likewise  proved  that  oa 
the  9th  of  April,  1/11,  and  on  the  10th  of  December  11 
the  same  year,  general  receipts  for  interest  on  the  10,OOK 
had  been  given. 

It  was  decreed  at  the  Rolls  that  it  should  be  referred 
to  the  Master  to  enquire  what  was  really  and  bond  JUf 
advanced  and  paid  by  the  said  Sir  F.  Dashwood,  to  the 
said  Samuel  and  J^ohn  Cotton  the  bankrupts,  and  to  com- 
pute interest  for  the  same  after  the  rate  of  61.  per  cent. 
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?r  annum  being  legal  interest^  at  the  time  of  entering  into  Bosanquft 
le  said  bonds^  and  the  Master  was  to  enquire  and  see  ^« 

hat  was  paid  by  the  said  bankrupts  to  the  said  testator  Westmore* 
k  his  lifetime,  or  to  the  defendants,  the  executors,  since 
is  death  on  account  thereof,  and  so  much  as  should  ap- 
^ar  to  have  been  paid  to  the  testator,  and  to  his  exe- 
itors  for  interest  over  and  above  legal  interest  was  from 
DQe  to  time,  as  the  same  was  so  paid^  to  be  applied  to 
ok  the  principal ;  and  the  ssud  Master  was  to  compute 
terest  only  for  the  residue  of  such  principal  money,  and 
the  Master  should  find  any  thing  due  for  principal 
id  interest  on  the  said  bonds,  then  upon  the  plaintiffs' 
lying  the  same,  the  bonds  were  to  be  delivered  up  to 
e  plaintiffs ;  but  if  the  said  Master  should  find  that  the 
id  bankrupts  had  paid  more  than  was  due  upon  the  said 
mds,  then  it  was  ordered  that  the  defendants,  the  execu- 
rs,  should  repay  what  should  appear  to  have  been  so  over- 
id,  and  deliver  up  the  bonds  to  the  plaintiffs. 

Xiord  Talbot  J  upon  appeal,  varied  the  decree  as  follows;  -^^^  jj  ,^3^ 
K.  that  these  words  [inquire  what  was  really  and  bond  fide 
vanced  and  paid  by  the  said  Sir  F.  Dashwood,  to  the  said 
tmuel  and  John  Cotton,  the  bankrupts]  should  be  struck 
t  of  the  decree,  and  these  words  [see  what  the  principal 
ms  mentioned  in  the  several  bonds  entered  into  by  the 
id  Samuel  and  John  Cotton,  the  bankrupts,  to  the  said 
r  F.  Dashwoody  amounted  to]  should  be  inserted  instead 
ereof. 

Prom  this  decree,  made  by  Lord  Talbot,  the  defendants 
ssented  a  petition  of  rehearing,  but  by  their  petition  they 

1  not  complain  of  that  part  of  the  decree  whereby  it  was 
rected,  that  if  the  Master  should  find  that  the  bankrupts 
d  piud  more  than  was  due  on  the  bonds  in  the  pleadings 
^ntioned,  that  then  the  defendants,  who  had  admitted 
Sets  to  pay  the  plaintiff's  demands,  should  repay  the  said 
lintiffs  what  should  appear  to  be  overpaid,  and  deliver  up 

2  bonds  to  the  plaintiffs. 

Lord   Chancellor. — ^The  direction  for  refunding  not   Feb.  3,  173S, 
ing  particularly  objected  to  by  the  petition  of  re-hearing,  Direction  for 
ordered  the  cause  to  stand  over  on  defendant's  pa3rment  of  being  objected 
5  costs  of  the  day;  the  defendants  being  at  liberty  to  Jfno^oV^ 
^end  their  petition  of  re-hearing  in  that  particular.  (1)  bearing,  cause 

ordered  to 
stand  over^  defendant  pa;png  tbe  costs  of  the  day* 


(1)  Reg,  Lib.  A.  1738.  fol.  169. 
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T.  Hall  (2)  it  18  Baid^  that  an  action  would  not  lie  to  recover   Bosamquet 
money  upon  an  usurious  contract.     Tomkins  v.  Bamety  v. 

1  Salk.  22.  opinion  of  Trebtf^  C.  J.;  a  material  difference  Webtmobi- 
between  that  case  and  this ;  it  did  not  f^pear  that  there  was 
an  over  payment ;  it  is  said  part  of  the  money  had  been 
paid^  which  might  not  be  so  much  as  was  reaUy  lent ;  and  it 
was  only  a  nisi  prius  opinion ;  but  the  answer  is^  the  ver- 
dict in  an  action  on  the  statute  could  not  be  given  in  evi- 
dence^ in  a  suit  to  recover  the  surplus. 

But  the  case  here  is  different  firom  what  it  is  at  law ;  this 
Court  lays  hold  of  it  by  way  of  relief  against  the  penalty  of 
the  bonds ;  and  in  order  to  that  relief  an  account  mnst  be 
directed,  and  on  the  account  the  Court  cannot  allow  more 
than  is  due  in  conscience.  The  rule  of  equity,  {jequitas  sequi- 
tur  legem,  does  not  follow  in  all  cases ;  in  cases  of  young 
lieirs,  and  marriage  brokage  bonds.  Suppose  upon  a  mort- 
gage there  had  b^n  an  agreement  to  accumulate  interest, 
which  had  been  paid  on  an  account,  it  would  be  decreed  to 
be  refunded.  Where  there  was  an  oppressive  accumulation 
of  interest,  the  Court  decreed  a  refunding,  Broadway  v. 
JHorecra/L  (3) 

Second  Objection.  That  the  two  bonds  which  have  been 
delivered  up  are  to  be  considered  as  a  separate  independent 
transaction. 

Answer.  It  will  appear  that  the  10,000/.  has  always  been 
considered  as  one  gross  sum^  and  the  interest  paid  on  it  en- 
tire ;  the  securities  being  different  will  not  vary  the  case. 
The  2,000/.  was  p£ud  on  those  bonds  in  July,  172^  the  note 
was  given  in  1710;  as  to  the  account  insisted  upon,  it  was 
not  stated ;  there  was  nothing  conclusive. 

Besides,  the  Cottons  were  at  the  time  in  such  circum- 
stances that  they  could  not  dispute  the  account. 

Lord  Chancbixor. — It  comes  out  upon  the  account,    March  loth, 

•  1738 

that  a  sum  of  money  will  be  to  be  refunded  to  the  plaintiffs, 
and  therefore  the  defendants  have  reheard  this  cause  as  to 
that  part  of  the  decree.  I  am  not  satisfied  that  this  decree 
is  wrong,  either  in  point  of  law  or  equity. 

It  is  said  that  the  bonds  discharged  are  a  distinct  security, 
and  therefore  that  the  matter  is  at  an  end. 

If  this  were  a  separate  independent  transaction  from  the 
other  bonds,  then  that  would  be  true ;  but  the  note  or  agree- 


(«)  1  Vin.  Ab.  269.  pi.  9.  (8)  Moseley's  Reps.  247. 
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BosANQuer  ment  in  1710,  makes  all  the  bonds  one  entire  transactio% 

V*  and  one  usurious  contract  in  equity. 

.\Vestmore-       Yot  he  was  not  content  with  the  interest  reserved  on  the 

LAM>.        |)Q|^^g  themselves,  but  afterwards  when  he  found  the  Catiam 

in  distress  for  money,  obtained  this  note  from  them,  wherebf 

he  was  to  be  allowed  101.  per  cent,  on  the  whole  sum,  seemed 

by  all  the  bonds  till  it  was  paid. 

Therefore  I  most  consider  it  as  one  entire  loan  at  lOK. 
per  cent.y  and  the  agreement  extended  to  the  subsequent 
bonds,  and  accordingly  10/.  per  ceit^.  interest  has  been  paid 
on  a  subsequent  bond.- 

The  receipts  given  are  likewise  for  money  due  on  all  tbe 
bonds* 

The  ai^ument  therefore  of  its  being  an  independent  tiani* 
action  falls  to  the  ground. 

There  is  nothing  in  this  decree  which  contradicts  d» 
cases  cited  at  law,  nor  is  it  necessary  for  me  to  detemune 
how  the  Court  would  decree  if  the  whole  sum^  with  all  the 
interest  after  the  rate  of  10/.  per  cent,  had  been  paid,  andaD 
the  cases  cited  go  to  that  point  only. 

So  was  the  case  of  Tomkins  and  Bamet  by  TVely,  the 
case  upon  which  Lord  Treby  foimds  his  judgment,  becaase 
there  he  who  paid  the  money  was  pariiceps  criminis,  and  tbe 
law  would  punish  both  equally.  But  that  is  not  the  case  of 
one  who  borrows  money  at  usury,  the  penalty  by  statute  is 
only  on  the  lender. 

But  I  have  no  occasion  to  determine  that  point,  and  as  to 
the  objection  that  the  law  by  permitting  the  party  who 
borrows  to  be  evidence  after  money  paid  in  an  information 
on  the  statute  has  consequently  determined  that  there  shaU 
be  no  refundment;  that  holds  only  where  all  the  money 
and  usurious  interest  has  been  paid  as  contracted  for ;  and 
there  is  no  case  where  it  has  been  determined  that  he  nught 
be  evidence  where  only  the  principal  sum  and  legal  interest 
has  been  paid. 

Besides  the  verdict  in  the  criminal  proceeding  could  not 
be  given  in  evidence  on  an  action  to  recover  the  money  paid, 
and  that  because  the  party  himself  may  be  evidence  in  the 
criminal  proceeding. 

In  this  case  it  is  not  pretended  that  all  the  money,  with 
the  usurious  interest  too  has  been  paid,  and  here  is  a  ground 
to  found  the  jurisdiction  of  the  Court ;  the  account  and  relief 
against  the  penalties,  which  would  not  hold,  in  case  the 
whole  was  discharged. 


CASES  IN  CHANCERY.  605 

The  jurisdiction  of  this  Court  being  therefore  founded^  the   Bosanquet 
Court  must  do  complete  justice^  and  let  the  party  have  no  v. 

more  than  is  his  due  in  conscience,  and  therefore  it  is  like  Westmore- 
the  case  of  bargains  with  yoimg  heirs,  and  in  many  of  those 
cases,  there  has  been  expriess  usury,  and  yet  the  Court  has 
decreed  accounts  and  refundments. 

But  this  case  differs  likewise  from  the  usurious  cases  cited 
at  law. 

For  here  the  bonds  were  not  originally  usurious  but  good, 
and  made  usurious  by  the  subsequent  agreement,  and  there- 
fore if  an  action  had  been  brought  on  them,  the  statute  could 
not  have  been  pleaded  to  them,  or  to  the  subsequent  bonds. 

Oppression  therefore  arises  singly  upon  the  note,  and 
therefore  the  case  comes  out  that  there  has  been  money  paid 
as  interest  on  bonds,  which  is  not  due  on  the  bonds,  but 
paid  in  pursuance  of  a  void  agreement  only. 

The  nature  of  this  case  shews  distress  on  one  hand,  and 
oppression  on  the  other,  and  therefore  comes  directly  to  the 
ease  of  young  heirs. 

Decree  affirmed. 
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JOHN  HOPKINS  late  DARE Plaintiff}  (I) 

and 
JOHN  HOPKINS,   SARAH   and   his  four> 
other  Daughters  and  Others J  Defieodanto. 


March  5ih  and  l^hy  173g— 9. 

J,  H,,  by  hu     John  Hopkins,  the  testator,  makes  his  will,  dated  lOth  of 
his  real  estate    November,  1729,  in  the  following  words  :— 

to  trustees  and 

their  heirs,  to  the  nse  of  fhera  and  their  hein,  vpon  trust  for  SamM0l  ffgpUtu,  obIt  1011  of  JUb 
HopUfu,  for  life,  and  after  his  decease,  in  trust  for  the  first  and  other  sons  of  his  body  tmtmh 
aiyely  in  tail  male,  and  in  default  of  such  issue,  in  case  JohnHopkuu  should  have  any  other  us 
or  sons  of  his  body,  then  in  trust  for  all  and  every  such  other  son  and  sons  mpectifidy  wd, 
successively,  for  life,  with  like  remainders  to  their  several  sons,  as  are  limited  to  the  km 
male  of  Samuel  Hopkhu,  and  for  default  of  such  issue,  then  in  trust  for  the  first  and  eiAf 
other  son  of  Sarah,  the  eldest  daughter  of  John  Hophina,  successively  for  life,  with  rem*  ' 
to  the  heirs  male  of  their  respective  bodies,  with  similar  limitations  to  the  sons  of  three 
daughters  of  John  Hopkins,  or  to  the  sons  of  any  other  daughters  which  be  might 
have  bom,  and  for  default  of  such  issue,  in  trust  for  the  first  and  every  other  son  of  A 


Z>are,  successively  and  respectively  for  life,  with  like  remainders  to  the  heirs  male  of  efcrf 
such  son,  and  after  other  remainders,  with  the  ultimate  remainders  in  trust  for  his  own  iM 
heirs ;  and  the  testator  declared  that  none  of  the  persons  to  whom  his  estates  were  limited  Mr 
life,  should  be  in  the  actual  possession  thereof,  and  in  the  enjoyment  of  the  rents  sod  praiii 
of  any  other  part  thereof,  than  is  provided  by  his  will,  unUl  they  should  have  respectively  S^ 
tained  their  ages  of  twenty-one  years,  and  in  the  mean  time  his  trustees  and  their  hdis  ssi 
executors,  were  to  make  allowances  for  their  maintenance  and  education,  and  the  overplostf 
the  rents  and  profits  above  such  allowances,  and  after  payment  of  his  debts  and  lesado^ 
should  go  to  such  person  as  should  be  entitled  to  or  come  into  the  actual  possession  of  us  ml 
estate ;  and  the  testator  gave  to  James  Hopkins,  one  of  the  trustees,  an  annmty  of  300/.  atl 
some  person  under  his  wul  should  come  into  the  actual  possession  of  his  real  estate  by  attiia- 
ing  his  age  of  twenty-one  years,  and  the  rest  and  residue  of  his  personal  estate,  after  pajwest 
of  his  debts  and  legacies,  he  gave  to  his  executors  in  trust,  to  be  laid  out  in  the  pnrchast  d 
lands,  to  be  conveyed  to  his  executors  upon  the  same  trusts  as  he  had  declared  concemiag  \k 
real  estate ;  Samuel  Hopkins  having  died  in  the  lifetime  of  the  testator,  and  John  Hopkins  asce 
the  death  of  the  testator  having  had  WtUiam,  another  son  bom,  who  had  died,  and  theie  beiif 
no  issue  male  of  John  Hopkins,  or  of  any  of  his  daughters,  the  plaintiff  Jokn  Hopkimsp  late  Dtn, 
brought  bis  bill  claiming  to  be  entitled  to  the  estates  devised,  and  to  be  purchased  with  the  isr* 
plus  of  the  personalty  as  tenant  in  tail  male;  held  that  there  was  a  sufficient  estate  in  the  trulHi 
to  support  the  contingent  remainders  to  the  male  issue  of  John  Hopkins,  and  of  his  danghteisfii^ 
ing  at  the  testator's  death,  and  that  the  plaintiff  was  not  entitled  to  the  relief  songfat  by  kit  UL 

^^  As  to  such  temporal  estate  as  it  hath  pleased  God  to  in- 
trust me  with,  I  give  and  dispose  thereof  as  follows.  I  will 
that  all  the  just  debts  which  I  may  happen  to  owe  at  the 
time  of  my  decease,  and  my  funeral  charges  be  thereout  in 
the  first  place  paid  and  discharged. 

Hem.  All  that  my  farms  and  lands  called  Neto  Place  Farm, 
now  in  the  occupation  of  (the  defendant)   John  Hopkins, 

(1)  The  will  is  taken  from  the  papers  IJardiotcke^s  Note-book,  and  the  jiid|^ 
in^the  cause.  The  statement  of  the  case,  ment  verbatim  from  a  manuscript  is 
and  the  argaments  of  counsel  from  Lord    Lord  Hardtoicke^s  handwriting. 
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the  son  of  my  late  uacle  Samuel  Hopkins,  deceased,  and  let 
to  him  at  the  yearly  rent  of  100/.  I  give  and  devise  to  my 
said  cousin  John  Hopkins,  for  his  life,  and  from  and  after 
his  decease,  I  give  and  devise  the  same  to  Elizabeth,  his 
wife,  for  her  life,  and  from  and  after  the  decease  of  the  sur* 
vivor  of  them,  I  give  and  devise  the  same  to  my  trustees 
and  executors  hereinafter  named,  and  to  their  heirs  and  as- 
signs, upon  the  trusts  and  for  the  purposes  hereinafter  limited 
and  declared,  touching  the  residue  of  my  real  estate,  and  as 
to  all  other  my  real  estate  whereof  or  whereunto  I  or  any 
person  or  persons  in  trust  for  me  or  to  my  use,  am  is  or 
are  seised  or  intitled  in  possession,  reversion  or  remainder, 
or  otherwise  howsoever,  situate  Ijdng  and  heing  in  the  se- 
veral counties  in  the  will  mentioned,  I  give  and  devise  the 
same  to  my  trustees  and  their  heirs,  to  the  use  of  them  and 
tfieir  heirs  upon  the  several  trusts,  and  to  the  several  purposes 
liereinafter  mentioned  and  declared,  (that  is  to  say)  upon  trust 
for  Samuel  Hopkins,  only  son  of  my  said  cousin  (the  defend- 
ant) John  Hopkins,  for  his  life,  and  from  and  after  his  decease 
in  trust  for  the  first  and  every  other  son  of  the  body  of  the  said 
Samuel,  lawfuUy  to  be  begotten  successively,  and  according 
to  priority  of  birth,  and  the  heirs  male  of  the  body  of  every 
sach  son  respectively  and  successively,  the  elder  and  the 
heirs  male  of  his  body  to  take  before  the  younger  and  the 
hms  male  of  his  body  issuing,  and  for  want  of  such  issue,  in 
case  my  said  cousin  John  Hopkins,  shall  have  any  other  son 
or  sons  of  his  body  lawfully  begotten,  then  in  trust  for  all  and 
every  such  other  son  and  sons  respectively  and  successively, 
fo  their  respective  lives,  with  the  like  remainders  to  their  se- 
Teral  sons  successively  and  respectively,  as  are  therein  before 
limited  to  the  issue  male  of  the  said  Samuel  Hopkins,  the 
Km  of  the  said  John  Hopkins,  and  for  default  of  such  issue, 
then  in  trust  for  the  first  and  every  other  son  of  the  body  of 
Searah,  the  eldest  daughter  of  my  said  cousin  John  Hopkins, 
lawfully  to  be  begotten  successively  and  respectively,  and 
according  to  priority  of  birth,  for  their  respective  lives,  with 
remainders  to  the  heirs  male  of  the  body  of  every  such  son 
respectively  and  successively  the  elder  and  the  heirs  male  of 
his  body,  to  take  before  the  younger,  and  the  heirs  male  of 
his  body  issuing. 

The  will  then  contained  similar  fimitations  to  the  sons  of 
Mary,  Elizabeth  and  Hannah,  the  three  other  daughters  of 
Jbhn  Hopkins,  and  to  the  sons  of  any  other  daughter  which 
he  might  afterwards  have  bom,  and  for  default  of  such  issue. 


Hopkins 
HopKiirs. 
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then  in  trust  for  the  first  and  every  other  son  of  his  cousin 
Hannah  Dare,  daughter  of  his  said  uncle  Samuel  Hopkm^ 
deceased,  successively  and  respectively,  according  topn- 
ority  of  birth,  for  their  respective   lives,  with  the  like  re- 
mainders to  the  heirs  male  of  the  body  of  every  such  son 
respectively  and  successively  the  elder  and  the  heirs  mak 
of  his  body  to  take  before  the  younger  and  the  hdrs  mak 
of  his  body  issuing,  and  for  want  of  such  issue,  then  in  tnut 
for  James  Bennett^  the  only  son  of  another  daughter  of 
said  uncle  Samuel  Hopkins  deceased,  for  his  the  said  Ji 
Bennett's  Hfe,  with  remainder  to  his  first  and  every  other 
son  lawfully  to  be  begotten  successively,  according  to  pii- 
ority  of  birth,  and  the  heirs  male  of  every  such  son  re- 
spectively and  successively,  the  elder,  and  the  heirs  mak  d 
his  body  to  take  before  the  younger  and  the  heirs  mak  d 
his  body  issuing,  and  in  default  of  such  issue,  then  in  tmt 
for  his  own  right  heirs  for  ever.    And  the  testator  theiekf 
provided,  that  in  case  the  said  estates  should  atanytuae 
thereafter  by  virtue  of  the  limitations  thereinbefore  containri 
descend  or  come  to  any  person  or  persons  who  should  not 
bear  the  name  of  Hopkins j  then  all  and  every  such  penoa 
or  persons  as  soon  as  they  should  respectively  come  inlo^ 
and  be  in  possession  of  the  premises  by  virtue  of  the  limita- 
tions aforesaid,  should  assume  and  take  his  simame,  aoi 
coat  of  arms,  and  in  case  any  such  person  or  persons  neg- 
lect or  refuse  to  assume  his  simame  and  arms,  then  it  vii 
his  will  that  the  said  estates  should  not  go  or  descend  to 
any  such  person  or  persons  so  neglecting  or  refusing ;  W 
every  such  person  should  be  considered  as  if  naturally  dead, 
and  in  every  such  case  the  szdd  estates  should  go  and  desoenl 
to  the  next  person  in  succession,  according  to  the  limitatinai 
aforesaid,   and  the  will  contained  the  following  proviso: 
^^  provided  also,  that  none  of  the  persons  to  whom  the  nil 
estates  are  hereby  limited  for  life,  shall  be  in  the  actnd 
possession  thereof,  and  in  the  enjoyment  of  the  rents  ani 
profits,  or  of  any  greater  or  other  part  thereof  than  as  he«- 
inafter  is  mentioned,  until  he  or  they  shall  have  respectiTdj 
attained  his  or  their  age  or  ages  of  twenty-one  years,  and  id 
the  mean  time  until  his  or  their  severally  attaining  to  sadi 
age,  my  said  trustees,  and  their  heirs   or  executors  shall 
make  such  allowances  thereout  for  the  handsome  and  liberal 
maintenance  and  education  of  such  person  or  persons  I^ 
spectively,  as  they  shall  think  suitable  and  agreeable  to  Itts 
estate  and  fortune,  and  it  is  my  will  that  the  overplus  of  the 
said  rents  and  profits  over  and  above  the  said  annual  allow- 
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es,  or  of  such  part  thereof  as  shall  remain  aifter  all  my 
ts,  legacies,  and  funeral  expences  shall  be  first  paid^  with 
payment  whereof  I  have  charged  my  real  estate,  in  case 
personal  estate  shall  not  be  fully  sufficient  for  those  pur- 
es,  do  go  to  such  person  as  shall  first  be  entitled  unto  or 
ne  into  the  actual  possession  of  my  said  real  estate,  ac« 
ding  to  this  my  will." 

rbe  testator  then  gave  several  pecuniary  legacies,  and  ap- 
nted  Sir  Richard  Hopkins^  John  JRudge,  and  James 
^kinsy  joint  executors  of  his  will,  and  gave  to  the  said 
mes  Hopkins  500/.  in  money,  and  20/.  for  mourning,  and 
0  an  annuity  of  300/.  to  commence  from  his  death,  and  to 
continued  and  paid  to  him  half  yearly,  until  some  person 
ler  his  will  should  come  into  the  actual  possession  of  his 
il  estate  by  attaining  his  age  of  twenty-one  years,  if  the 
d  James  Hopkins  should  so  long  live,  and  continue  to  act 
the  said  trust,  and  in  case  the  said  estate  should  so  come 
o  possession  in  a  less  number  of  years  than  ten  years 
er  his  decease,  then  he  willed  that  the  annuity  of  300/. 
)uld  be  continued  and  paid  to  the  said  James  Hopkins, 
so  long  after  the  said  estate  should  so  come  into  posses- 
n,  as  with  the  time  he  should  before  have  received  the 
d  annuity,  would  make  up  the  whole  time  of  his  receiving 
ireof  ten  years,  if  the  said  James  Hopkins  should  so  long 
e;  and  he  declared  his  will  to  be,  that  if  his  personal 
ate  should  prove  deficient  fully  to  answer  and  pay  all  his 
)ts,  funeral  charges,  and  the  legacies  and  annuities  thereby 
him  given,  that  then  such  deficiency  should  be  made  good 
b  of  his  real  estate,  or  the  rents  and  profits  thereof ;  and 
the  rest  and  residue  of  his  personal  estate,  in  case  there 
>uld  be  any  such  after  the  payment  of  his  debts,  funerals, 
;acie8,  and  annuities,  he  gave  to  his  executors  in  trust  for 
3  same,  to  be  by  them  or  the  survivors  or  survivor  of  them 
th  all  convenient  speed,  laid  out  in  the  purchase  of  mes- 
ages,  lands,  and  tenements  of  inheritance  in  the  kingdom 
England,  to  be  conveyed  to  his  said  executors  and  their 
irs  upon  the  same  trusts,  and  for  the  same  purposes  as 
ire  thereby  declared,  touching  the  estates  he  was  then 
Lsed  of,  and  which  he  had  thereby  devised. 
Samtielf  the  son  of  the  defendant  John  Hopkins,  died  in 
e  testator's  lifetime,  on  the  25th  of  April,  1732.  The  tes- 
kor  died,  leaving  the  defendant  John  Hopkins,  his  heir 

law. 

Upon  the  testator's  death,  two  bills  were  filed,  the  one 

2r 
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by  the  defendant  John  Hopkins  and  his  daughters,  in  iriudi 
he  cldmed  as  heir  at  law  to  be  entitled  to  the  profits  of  the 
estates  until  some  person  should  come  in  esse  capable  rf 
taking  by  the  will ;  and  the  other  by  the  tmatees,  pnyiog 
that  the  profits  might  be  laid  out  and  accumulated  to  in- 
crease the  estate. 

In  both  these  causes  the  present  plaintiff  waa  a  puty  de- 
fendant. 

Both  causes  came  on  to  be  heard  together  before  the  tiba 
Master  of  the  Rolls,  on  the  25th  of  October^  1733 ;  wha 
his  Honour  declared  that  the  plaintiff,  John  Hopkins^  hia% 
the  testator's  heir  at  law,  was  entitled  to  the  profits  of  \m 
real  estate,  devised  to  the  trustees,  upon  the  trusts  of  the  ni 
testator's  will  accrued  due  since  the  said  testator's  deiti^ 
until  some  person  should  come  in  being  who  should  be  eB>' 
titled  to  an  estate  for  life  according  to  the  limitations  ia  the 
will,  and  that  he  was  in  like  manner  entitled  to  the  sorphi 
produce  of  the  testator's  personal  estate  after  payment  of  Ike 
annual  sums  charged  thereon,  and  decreed  accordingly. 

This  decree  was  affirmed  upon  appeal  by  the  Lord  ChiB- 
cellor  Talbot  on  the  18th  of  November,  1734,  with  this  ad- 
dition, that  the  words  ^'  in  possession"  should  be  inseitrf 
next  after  the  clause  ^^  until  some  person  should  come  k 
being  who  should  be  entitled  to  an  estate  for  life." 

On  the  18th  of  June,  1736,  the  defendant,  John  HofMu, 
had  another  son  born  named  William^  who  died  on  the  944 
of  December  in  the  same  year. 

Upon  his  deathy  there  being  no  issue  male  of  John  JSf- 
kins,  or  of  any  of  his  daughters,  the  plaintiff,  the  eldest  fes 
of  the  testator's  cousin,  Hannah  Dare,  being  of  the  ageef 
twenty-one  years,  assumed  the  name  of  Bopkhis,  in  punt* 
ance  of  a  direction  in  the  testator's  will,  that  every  penws 
not  of  that  name  who  should  come  into  possession  of  the  pre- 
mises thereby  devised,  should  take  the  name  of  Hepims, 
and  brought  the  present  suit  claiming  to  be  entitled  to  tk 
estates  devised,  and  to  be  purchased  with  the  surplus  of  tk 
personalty,  as  tenant  in  tail  male,  and  therefore  praying  tU 
the  real  estates  devised  might  be  conveyed  to  him  in  tii 
male,  and  that  the  surplus  of  the  personal  estate  might  ki 
paid  to  him,  or  laid  out  in  the  purchase  of  lands  in  peisB- 
ance  of  the  directions  in  the  will, 

Mr.  Chute,  Mr.  Noel,  Mr.  Green,  and  Mr.  Murrety,  fa 
the  plaintiff. 

The  Master  of  the  Rolls  was  of  opinion,  that  1^  the  deetb 
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of  Samuel  in  the  lifetime  of  the  testator^  all  the  subsequent 
estates  became  executory,  in  support  of  which  Pag's  case, 
Cro.  EL  828.(1)  was  relied  upon;  but  upon  the  birth  of 
fFilliamy  admitting  that  the  devise  to  an  unborn  son  of  John 
Hopkins  was  good  as  an  executory  devise,  an  estate  of  free- 
hold vested  in  him^  and  tliereupon  all  the  subsequent  limita- 
tions became  remainders,  and  the  remainder  to  the  eldest 
son  of  Hannah  Dare  is  the  first  vested  remainder.  If 
Samuel  had  lived,  he  would  have  taken  an  estate  for  life, 
and  fFilliam  took  the  same  estate  which  Samuel  would  have 
taken.  A  devise  cannot  be  vested  as  to  the  particular  es* 
fcate  and  remain  executory  as  to  the  limitations,  expectant 
apon  it ;  therefore,  there  can  be  no  executory  devise  where 
the  freehold  does  not  descend  in  the  mean  time ;  but  in  this 
ease  the  freehold  has  once  been  vested ;  the  moment  a  son  of 
John  Hopkins  was  born,  there  was  an  end  of  the  right  of 
the  heir  at  law  to  the  rents  and  profits. 

It  is  objected,  that  by  force  of  the  proviso  as  to  the  actual 
possession,  no  estate  vested  in  fFilliam,  the  infant,  before 
he  attained  the  age  of  twenty- one  years,  but  the  devise  to 
^im  operated  as  a  disposition  of  the  estate,  and  the  proviso 
only  imposed  a  restraint  as  to  the  enjoyment  of  the  profits, 
the  object  being  to  appoint  a  kind  of  guardian.  Tat/lor  v. 
JBiddally  2  Mod.  289.  and  the  direction  is  that  the  surplus 
rents  and  profits  shall  be  laid  up  for  such  person  as  shall 
fsame.  into  actual  possession ;  nothing  therefore  was  left  un- 
disposed of  for  the  heir  at  law. 

It  is  said  that  this  is  a  trust  executory,  and  to  be  moulded 
by  a  Court  of  Equity  ;  but  this  Court  always  governs  itself 
1^  the  rules  of  law  as  to  the  vesting  of  estates  in  the  first 
taker,  although  it  has  gone  further  in  construing  the  extent 
of  interest  which  he  is  to  take.  In  Papillon  v.  Fbice,  2 
p.  Wms.  471-  the  only  question  was  as  to  the  nature  of  the 
estate  and  interest.  In  Bale  v.  Coleman,  1  P.  Wms.  142. 
Jjord  Harcourt  held  that  in  wills  the  devise  of  a  trust  must 
be  taken  according  to  the  legal  effect  of  .the  words,  and  in 
the  case  of  Howard  v.  the  Duke  of  Norfolk,  3  Ca.  in  Ch.  1. 
the  Court  disclaimed  any  authority  to  set  up  a  different  rule 
of  property  from  that  which  prevails  at  law. 
.  It  is  objected,  that  the  plaintiff  having  been  a  party  to  the 
former  suit,  is  bound  by  that  decree  in  that  cause,  and  that 
hf  the  words  introduced  therein  by  Lord  Talboi,  the  defend-* 
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(1)  See  this  case  differently  reported,  Nay.  43. 

2r2 


maioders,  becauee  they  are  not  to  come  m  esse,  i 
compass  of  time  which  the  law  allowB  ;  and  there 
to  support  them,  the  legal  estate  in  the  trustee 
not  sufficient  for  that  purpose,  being  of  a  total 
nature.  This  Court  applies  the  same  rules  to  et 
tates  which  Courts  of  law  Ao  to  legal  estates,  an 
gent  remainder  of  a  trust  estate  requires  a  parUi 
to  support  it  as  much  as  a  legal  estate. 

Mr.  Attorney- General,  Mr.  Browne,  Mr.  Faza 
■  Mr.  Clarke,  for  the  defendant  ./o An  Hopkins  and  hu 

There  are  two  things  to  be  considered  difitincti; 

let.  As  to  the  legal  estate  devised  by  the  will. 

2d)y.  As  to  the  personal  estate  given  to  be  laid  ( 

As  to  the  first  there  ue  two  points : 

1st.  What  was  the  testator's  intention. 

2dly.  What  objections  there  are  to  that  inteii 
carried  into  eifect. 

As  to  tiie  intention  nothing  can  be  more  plaii 
the  testator  intended  that  the  issue  of  John  Hoph 
take  before  the  plaintiff,  or  any  who  may  claim 
subsequent  limitations ;  but, 

2dly.  It  is  said  that  this  limitation  cannot  take  < 
cause 

Ist,  That  the  limitations  after  that  to  fFiUiofi 
are  to  be  considered  as  contingent  reminders,  and 
are  no  trustees  to  preserve  them,  and, 

Sdly,  That  these  contingent  remainders  are  n 
law,  beinff  lemundera  after  limitations  to  oersoos  i 
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where  necessity  requires  it,  it  may  be  otherwise ;  but  this 
erase  turns  upon  the  estate  being  a  trust  estate,  and  it  may  be 
GOBsidered  upon  the  ground  of  the  trust  having  been  exe- 
cuted by  the  birth  o£  fFilliamy  and  of  all  the  subsequent 
limitations  having  been  thereby  turned  into  remainders.  The 
question  is  the  same  as  if  Samuel  had  survived  the  testator. 
We  admit  that  an  estate  of  freehold  vested  in  WilKam 
notwithstanding  the  proviso  postponing  the  actual  posses- 
liion  till  the  age  of  twenty-one. 

Two  points  were  made  before  Lord  Talbot. 
1st,  That  the  limitations  were  executory  devises. 
2dly,   That  if  contingent  reaiainders,  the  legal  estate 
Tested  in  the  trustees  was  sufficient  to  support  them.     Hb 
rdship  having  decided  in  favour  of  the  first  proposition, 
ijpive  no  opinion  upon  the  2d  point ;  but  in  a  subsequent  case 
lie  held  that  a  general  legal  estate  in  trustees,  without  any 
'^^jparticular  limitations  was  sufficient  to  support  contingent 
'  -ijemainders ;    Chapman  v.  Blissett,  Ca.  Temp.  Talb.   145. 
which  has  since  been  affirmed  by  your  Lordship.     In  the 
general  case  a  trust  might  have  been  declared  to  preserve 
the  contingent  remainders,  but  the  trust  actually  vested  in 
the   trustees   amounts  to  the   same  thing.      The   testator 
clearly  intended  that  the  estate  given  to  them  should  sup- 
port all  the  limitations. 

The  testator  knew  that  he  had  created  contingent  re- 

SGoaindcrs,  and  gave  the  estate  to  the  executors  for  all  the 

^mirposes  of  the  will ;  any  estate  of  freehold,  though  no  parti- 

^pillar  trust  be  declared,  will  be  sufficient  to  support  con- 

"tMMXgent  remainders.     In  Salter's  case,  Yelv.  9.  10.  though 

rent  ceased  by  the  death  of  the  tenant  for  life,  yet  the 

tate  being  held  by  the  terretenant,  though  discharged  of 

rent,  was  decided  to  be  sufficient  to  support  the  re- 

-^niainder.    The  system  of  introducing  trustees  to  preserve 

•contingent  remainders  was  adopted  because  the  law  required 

*fcat  the  freehold  should  be  in  some  person  who  might  be 

*cnant  to  the  prcecipCy  but  in  the  present  case,  the  trustees 

^Ve  the  freehold,  and  can  answer  both  in  law  and  equity. 

■    It;  is  said  that  this  Court  will  never  support  the  limitations 

^  a.  trust,  which  if  it  had  been  of  a  legal  estate  would  have 

^*^^xi  void ;  but  the  trusts  of  a  term  may  be  limited  by  deed, 

**?tt^^rwi8e  than  the  term  itself,  Chalfont  r.  Okey,  I  Ch.  Cas. 

^^^fcto^    The  rule  of  conveying  trust  estates  has  never  followed 

rule  of  conveying  legal  estates.    If  fFilliam  had  attained 

'^^  age  of  twenty-one,  and  had  brought  a  bill  to  have  a  con- 

ance,  the  Court  would  have  directed  the  estate  to  be 
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conveyed  so  as  to  preserve  the  contingent  remainders,  Mas- 
senburg  v.  ^shy  1  Vem.  234.;  but  now  the  Court  is  not  asked 
to  give  to  trustees  a  legal  estate  which  they  have  not,  but  to 
use  a  legal  estate  which  they  have.  The  Court  is  desired  to 
do  no  more  than  the  testator  might  have  done  by  strict  I^ 
rules.  In  Carrick  v.  Errington,  2  P.  Wms.  361.  3  Bia 
P.  C.  412.,  there  happened  to  be  a  chasm  in  the  trust,  ud 
the  Court  gave  the  profits  in  the  interim  to  the  heir  at  kf 
as  undisposed  of. 

We  admit  that  the  subsequent  limitations  to  the  som  of 
sons  unborn  are  bad,  but  that  will  not  afFect  the  presnt 
question.  They  may  be  altogether  struck  out,  or  may  nme 
properly  be  considered  as  creating  estates  tail,  HumberM 
V.  Humberstonj  1  P.  Wms.  332.  As  to  the  limitations  bebf 
void  as  executory  devises,  if  they  are  so  with  regard  tosi^ 
they  must  be  eqiially  so  with  regard  to  the  plaintiff. 

The  remaining  point,  as  to  the  personal  estate^  is  free  tarn 
most  of  the  difficulties  to  which  the  other  parts  of  the  ok 
are  subject.  It  is  a  mere  executory  trust  which  the  Coot 
will  execute,  as  near  to  the  intention  of  the  testator  as  jn- 
sible,  and  if  necessary  will  direct  trustees  to  be  interpcwed^ 
Hobart  v.  Stamford^  I  Bro.  P.  C,  288.  Humbersttm  v.  ita- 
berston,  and  Sandys  v.  Dixwell,  lately  decided.  (I) 
Reply. 

It  was  not  decided  in  Chapman  v.  Blissety  that  trustees  of 
the  whole  legal  estate  were  sufficient  to  support  contingent 
remainders,  for  in  that  case  the  limitation  was  good  as  ii 
executory  devise,  there  being  no  immediate  estate  for  H& 
given  to  any  person  in  esse.  We  contend  that  a  geneiJ 
legal  estate  is  not  sufficient  to  support  contingent  lenuus- 
ders  limited  of  the  trust  of  such  estate  ;  but,  independesdj 
of  that,  it  would  not  have  been  possible  bi  the  present  cttc 
to  have  interposed  trustees  in  a  conveyance,  so  as  to  hsie 
preserved  these  contingent  remainders.  That  fFiUiam  Hep- 
kins  would  have  been  tenant  for  life,  and  not  tenant  m  td, 
cannot  be  disputed  ;  it  is  so  expressed  in  the  will,  assumed 
in  the  proviso,  and  understood  in  the  decree.  How  then 
could  these  remainders  have  been  preserved  during  all  the 
lives  of  all  the  unborn  sons  and  daughters  of  John  Hopkinsf 
The  plans  suggested  would  tie  up  the  estate  for  one  genen- 
tion  longer  than  the  rules  of  law  admit. 

Lord  Chancellor,  after  stating  the  case,  gave  the  fol- 
lowing judgment : — 


(1)  See  ante  page  53(5. 
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Two  bills  brought  in  this  Court,  one  by  defendant  John 
Hopkins  and  his  daughters,  for  an  account  of  the  testator's 
estate,  and  an  execution  of  the  trusts  of  the  will. 

By  this  bill  Mr.  J.  Hopkins  prayed,  that  he  might  have 
the  profits,  till  some  person  came  in  esse  capable  of  taking  by 
the  will,  as  part  of  the  trust  undisposed. 

The  other  bill,  by  the  trustees,  to  have  the  profits  laid  up 
and  accumulated  to  increase  the  estate. 

These  causes  came  on  to  be  heard,  before  the  late  Master 
of  the  Rolls  J  25th  of  October,  1733  j  on  that  hearing  a  very 
ixmsiderable  question  arose. 

It  was  admitted  on  all  hands,  that  if  Samuel  Hopkins  had 
survived  the  testator,  he  would  have  taken  an  estate  for  life 
in  the  trust  iu  possession,  and  that  all  the  subsequent  limita- 
Itions,  intermediate  between  the  devise  to  him  and  the  devise 
to  the  now  plaintiff,  the  first  son  of  Hannah  Dare^  would 
ibave  been  contingent  remainders ;  but  it  was  insisted  for  the 
plaintiffs,  in  the  original  cause,  that  by  the  death  of  Samuel 
Hopkins  in  the  testator's  lifetime,  the  devise  was  become 
void,  and  consequently  should  be  considered  as  not  written 
in  the  will;  that  if  the  subsequent  limitations  could  not 
take  effect  as  contingent  remainders,  that  they  might  not- 
withstanding as  an  executory  devise,  and  that  they  should 
take  effect  as  they  could,  ut  res  magis  valeat^  and  that  the 
intentipn  of  the  testator  might  be  fulfilled. 

On  the  side  of  the  now  plaintiff,  who  was  then  a  defendant, 
it  was  insisted,  that  by  the  death  of  Samuel  Hopkins,  the 
estate  of  freehold  devised  to  him  in  the  trust  becoming  void, 
and  never  taking  effect,  the  contingent  remainders  dependent 
upon  it  were  become  void,  and  that  the  law  would  not  admit 
•that  a  limitation,  which  in  its  original  creation  was  a  contin- 
gent remainder,  should  by  an  accident  happening,  one  way 
or  the  other,  be  turned  into  an  executory  devise. 

The  opinion  of  the  Master  of  the  Rolls  upon  that  point, 
affirmed  by  Lord  Talbot j  is  not  now  to  be  disputed,  and  in- 
deed the  plaintiff  founds  his  present  bill  upon  it,  but  since 
the  making  of  that  decree,  two  events  have  happened  which 
have  given  occasion  to  the  present  suit.  On  the  18th  of 
June,  1736,  John  Hopkins  had  a  second  son  born  named 
fFUliamj  and  on  the  24th  of  December,  1736,  that  son  died 
aged  about  six  months  and  one  week. 

Upon  his  death,  the  plaintiff,  who  has  attained  his  age  of 
twenty-one  years,  has  brought  the  present  bill  to  have  a 
settlement  of  the  trust  estate  made  by  the  trustees^  and  to 
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have  the  first  estate  made  therein  limited  to  himself  m  pos- 
session, and  to  have  an  account  of  the  profits  daring  the  fife 
of  fFillianij  the  infant,  and  the  surplus  profits  paid  to  him* 
self.  Whether  he  is  entitled  to  such  an  immediate  convey- 
ance or  not,  will  depend  upon  the  determinatioii  d.  the 
points  insisted  upon  on  both  sides  ? 

On  the  part  of  the  plaintiff  it  has  been  contended  that  bjr 
the  birth  of  fFiUiam,  the  infant,  the  estate  became  vested  a 
him,  and  was  no  longer  executory,  and  that  consequently  aS 
the  limitations  subsequent  thereto  became  remainders,  ditkr 
contingent  or  vested,  according  to  the  nature  of  the  respec- 
tive limitations,  and  as  the  persons  to  take  were  tit  essr  er 
not.  That  such  of  them  as  were  contingent,  not  having  te- 
come  vested,  either  during  the  continuance  <ir  at  the  in- 
stant of  the  determination  of  the  particular  estate  were  felki 
and  void,  and  can  now  never  take  e£kct,  and  that  fioa 
thence  it  foUovrs,  that  the  plaintiff  is  entitled  to  the  esftsle 
in  possession,  as  having  the  first  remidnder  vested. 

On  the  part  of  the  defendant,  this  has  been  endeavoaicd 
to  be  answered  three  ways : 

1st,  That  there  is  no  necessity  for  considering  the  linutir 
tions  subsequent  to  the  second  son  of  John  Hopkins^  ss 
contingent  remainders,  but  that  they  may  subsist  as  so  nmiy 
distinct  executory  devises,  and  that  in  default  of  one  taking 
effect  the  other  shall. 

2dly,  Another  answer,  and  that  which  was  relied  upon, 
was  that,  admitting  that  by  the  vesting  of  the  estate  m  tke 
infant,  JFilUam  Hopkins^  the  subsequent  limitations  were 
now  to  be  looked  upon  as  contingent  remainders^  yet  tbat 
they  are  not  now  destroyed  by  not  vesting  during  his  fif^ 
but  that  the  legal  estate  in  the  trustees  is  sufficient  to  si^ 
port  them. 

3dly,  That  a  determinable  freehold  in  the  trust  is  it- 
scended  to  the  heir  at  law,  and  that  is  sufficient  to  S19- 
port  the  contingent  remainders  of  a  trust  estate. 

These  points  have  been  well  argued  at  the  bar,  and  some 
things,  I  think,  are  clear. 

1st,  That  if  these  had  been  contingent  remainders  d^ 
legal  estate,  or  a  use  executed  by  the  statute  27  Hen.  8.  and 
no  trustees  inserted  to  preserve  contingent  remainders,  they 
would  have  been  void. 

2dly,  I  think  it  is  clear  that  these  subsequent  contingent 
linutations  cannot  be  supported  as  so  many  distinct  execu- 
tory devises. 
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Even  the  case  of  Higgins  v.  Derby y  (1)   before  Lord     HoPKiirt 
Cotvper,  Mich.  Vac.  6  Anne^  hinted  at  by  Mr.  Attorney-  ^' 

Oeneraly  did  not  go  so  far  as  that  upon  the  limitation  of  the  Hoprihs. 
trust  of  a  term ;  the  utmost  that  was  said  was,  that  where 
the  limitation  to  the  son  and  the  heirs  male  of  his  body  never 
took  effect  by  there  never  being  a  son,  the  limitation  over  to 
the  daughters  might  possibly  be  good;  but  here  the  trust  es- 
tates vested  in  fFilliam,  the  infant,  at  least  for  life ;  that  was 
capable  of  supporting  a  remainder,  and  consequently  accord- 
ing to  the  doctrine  in  the  case  of  Purefoy  v.  Rogers,  2 
Saund.  380.  all  the  subsequent  limitations  must  be  consi- 
dered as  remainders ;  (2)  and  in  truth  they  were  so  many 
parts  of  the  same  executory  devise,  and  when  that  once  be- 
came vested  in  the  first  taker,  it  could  be  no  longer  executory. 
'  The  case  then  is  brought  to  this  question,  and  I  think  was 
in  effect  admitted  to  be  so  by  the  counsel  for  the  defendants, 
whether  the  legal  estate  vesting  in  the  trustees  will  support 
these  remainders. 

Before  I  proceed  to  consider  this,  I  would  observe,  that 
it  is  not  necessary  to  bar  the  plaintiff  from  having  an  imme- 
diate conveyance,  that  all  the  contingent  limitations  inter-  to°bar\hc^^ 
vening  between  the  estate  limited  to  Samuel  Hopkins,  and  pjaintiffihatan 

°  ^        1    .     •  '"®  contingent 

that  to  the  plaintiff,  should  be  good  subsisting  contingent  limitations  in- 
remainders ;  it  is  sufficient  if  some  of  them  are  good,  for  {^*^n  Wmand 
then  so  long  as  they  continue,  the  plaintiff  cannot  be  let  in,  *^«  ^^^  ^i- 

°  J  ^  r^  initedto5a- 

muei  Hopkins,  should  be  good  subsisting  contingent  remfdnders.  It  is  sufficientif  some  are  good. 

Upon  considering  this  question,  I  am  of  opinion  that  the  LcsrKl  cs^**  in 

-,  .,  •--..  trust  is  suffici- 

legal  estate  m  the  trustees  is  sumcient  to  support  some  at  ent  to  support 
least  of  these  contingent  remainders.  For  this  I  go  upon  "^^^'^f^^^T 
two  grounds  : — 

First.   The  plain  intention  of  the  testator,  as  declared  by 

his  wiU. 

Secondly.  That  this  intention  is  consistent  with  the  rules 

of  law,  and  the  common  principles  of  equity. 

First.    As  to  the  intention  of  the  testator,  the  plaintiff 

comes  before  the  Court  in  a  very  unfavourable  light,  clsdm- 

ing  under  the  will  and  bounty  of  the  testator,  and  at  the 

same  time  endeavouring  to  defeat  it.    This  indeed  has  been 


^   (1)  1  Salk.  156.  763.  Ives  v.  Legge,  in  note,  3  T.  R 

(2)    Reeve    v.    Longj    Skin.  431.  488. 
Carth.    310.      4    Mod.    282.     S.  C.        (3)  So  Chapman  v.  BUssetj  ante  p. 

Jfealtby    v.    BosviUe,    Reps.    temp.  328.    Robinson  v.  Robinson^  2  Yes. 

Hardwicke  258.      Walter  v.  Brew,  230. 
Com.  372.  Doe  ▼.  Morgan^  3  T.  R* 
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.Court  that  trust  estates^  which  are  the  creatures  of  equity,      Hopkiits 
shall  be  governed  by  the  same  rules  as  legal  estates,  in  order  ^* 

to  preserve  the  uiriform  rule  of  property;   and  that  the     Hopkins. 
owner  of  the  trust  shall  have   the  same  power  over  the 
trust  as  he  would  have  had  if  he  had  the  legal  estate  for  the 
like  interest  or  extent. 

This  is  undoubtedly  true  in  general,  but  it  affords  no  just 
conclusion  to  the  present  case,  and  that  for  three  reasons : 

First,  Because  the  ground  and  foundation  which  the  com- 
mon law  goes  upon,  in  making  a  contingent  remainder  void 
in  such  a  case,  does  not  hold  in  the  case  of  a  trust. 

Secondly,  Because  to  allow  of  this,  will  not  affect  or 
restrain  any  rightful  power  of  alienation  in  the  cestui  que 
trust,  which  the  law  allows  to  the  owner  of  a  legal  estate, 
and  consequently  does  not  tend  to  a  perpetuity. 

Thirdly,  Because  to  require  a  more  distinct  limitation  to 
support  the  contingent  remainders  in  such  a  case  of  a  mere 
trust  would  be  wholly  vain  and  nugatory. 

1.  As  to  the  first  of  these  reasons ;  the  ground  upon  which  The  ground 
the  common  law  requires  a  contingent  remainder  to  vest  t£^commoa 
either  during  the  continuance  of  the  particular  estate,  or  eo  ^w'^^^^n- 
instanti,  that  it  determines,  is  that  a  freehold  cannot  be  in  gent  remainder 
abeyance  j  there  must  be  a  tenant  of  the  freehold  to  perform  ™^th7coi^^ 
the  services  due  in  respect  of  the  land,  and  to  answer  in  a  nuance  of  the 
prcecipe,  and    to  all  writs  to   be  brought  concerning  the  tate,  or  m  m- 
realty,  otherwise  there  would  be  a  failure  of  justice.  aT"'  Ines  b 

that  a  freehold  cannot  be  in  abeyance,  becauite  there  must  be  a  tenant  to  perform  the  senriceffy 
and  to  answer  in  a  praecipe  to  all  writs,  does  not  apply  to  the  case  of  a  trust  estate ;  as  the  tni8« 
tee  is  tenant  of  the  freehold  to  perform  services,  &c. 

But  this  cannot  hold  in  the  case  of  a  trust  or  equitable 
estate.    The  trustee  is  tenant  of  the  freehold  liable  to  per- 
form all  services,  to  answer  to  all  prcecipes,  and  though  a 
similar  mischief  was  endeavoured  to  be  shewn  in  equity 
from  the  want  of  a  proper  person  to  answer  to  demands  ^e^rso ma- 
and  to  be  bound  by  decrees  here,  that  consequence  will  not  ny  contingent 
follow ;  for  let  there  be  ever  so  many  limitations  in  contin-  sufficient  to 
gency  upon  the  trust  it  is  sufficient  to  bring  the  trustees  ^^in^  *^c  ^•- 
before  the  Court  together  with  the  first  person  who  has  a  court,  ind  the 
remainder  of  inheritance  vested,  and  the  estate  itself,  and  all  ^"^  ^^^ 
parties  that  may  hereafter  become  interested  will  be  bound  remainder  of 
by  the  decree  unless  there  be  fraud  or  collusion.  rested. 

,  There   is  a  very  great  opinion,  that  this  maxim  of  the 

common  law,  that  there  must  be  a  tenant  of  the  freehold, 
'  was  never  drawn  over  and  applied  to  the  case  of  uses  before 
^      the  statute,  27  Hen,  8.,  whilst  they  remained  mere  trusts. 
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selves ;  'but  still  they  adhered  to  their  doctrine  that  there      Hopkins 
could  be   no  such   thing  as  a  use  upon  a  use,  but  where  *'• 

the  first  use  was  declared  to  any  person  there  it  was  exe-     ^^^^^^s* 
cuted  and  must  vest  for  that  estate. 

T^lierefore  if  a  man  limited  land  to  ^.  and  his  heirs,  to 
the  use  of  B.  and  his  heirs  in  trust,  for  or  to  the  use  of 
C.  and  his  heirs,  the  use  was  executed  in  B.  B.  had  the 
estate  by  the  statute  and  C.  could  take  nothing. 

Of  this  construction  courts  of  equity  laid  hold,  and  said 

however,  the  intention  of  the  party  was  to  be  supported ;  it 

was  plain  B.  was  designed  to  take  no  benefit  to  himself ; 

the  conscience  of  JB.  was  affected,  and  it  was  still  a  trust  in 

i    equity  to  be  executed  by  subpiena.    To  this  the  reason  of 

k   mankind  assented,  and  it  has  stood  ever  dince.    So  that  a 

ft:   statute  thus   solemnly  and  pompously  introduced,  has  by 

t  this  strict  construction  to  avoid  a  use  upon  a  use  at  law 

been  reduced  to  have  no  other  effect,  but  to  add  two  or  three 

I    words  at  most  to  a  conveyance. 

I        It  is  true  this  could  not  have  been  endured,  if  courts  of  0^«^  o(  a 
equity  had  not  in  general  allowed  those  trust  estates  to  have  equity  same 
the  same  consequences  in  point  of  property  with  legal  es-  2ien][t?on 
tates,  and  given  the  owner  of  the  trust  in  equity  tiie  like  as  if  it  were 
power  of  alienation  over  the  trust  estate,  as  he  would  have  ^u^^^ 
had  over  the  use  if  it  had  been  an  use  executed  by  the 
statute. 
Therefore  tenant  in  tail  of  a  trust  may  bar  the  issue  by  fine. 
Tenant  in  tail  of  a  trust,  with  remainders  over,  may  dock 
those  remainders  by  common  recovery  5  (1)  nay,  some  have 
gone  further,  and  said  by  bargain  and  sale  enrolled.  (2) 

All  these  are  common  assurances,  and  rightful  methods  of 
conveyancing. 

But  it  has  never  yet  been  allowed,  that  in  a  trust  estate, 
the  like  estates  may  be  gained  or  transferred  by  wrong,  as 
might  be  by  the  common  law  of  the  legal  estate : 

Therefore  upon  a  trust  in  equity,  no  estate  can  be  gfuned 
by  disseisin,  abatement,  or  intrusion.   It  is  true  there  may  be  as  between 
a  disseisin,  abatement,  or  intrusion  upon  the  trustee,  and  ^^L^^ 

DO  estate  can  be  gained  by  disseisin,  abatement,  or  intrusion. 

(1)  North  V.  Champertwon^  2Ch.  Vern.  552.,  but  now  a  recovery  to  bar 
Ca.  78.  Carpenter  v.  Carpenter j  1  equitable  estates  is  necessary,  Radford 
Vera.  440.  v.   Wilson^  3  Atk.  815.    Kirkham  v. 

(2)  Carpenter  v.  Carpenter j  1  Vern.  Smithy  1  Ves.  268.  Bumaby  t.  Griffin^ 
440.  Beverley  v.  Beverley^  2  Vern.  3  Ves.  277.  Fletcher  v.  Toilet^  5  Yes, 
133.     Contra  J  Legati  v.  Seroelly   2  13^ 
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B0P&1V8     that  may  consequentially  affect  the  cestui  que  trust,  but  that  jm 

V.  as  it  affects  and  binds  the  legal  estate ;  but  of  the  mere  troit 

UoPKiifs.     Qj.  equitable  interest^  there  can  be  no  such  thing  whilst  the 

trustee  continues  in  possession  of  the  land. 

Destruction  of      To  apply  these  instances  to  thb  case  the  destruction  of 

m^ndOT  ir"   contingent  remainders  by  the  act  of  the  tenant  for  life  ii 

tenant  for  fife,  considered  in  law  as  a  wrong  without  a  remedy^  the  liw 

dered^nB^a  '     books  call  it  a  tortious  act;  and  it  is  so  strongly  sueh^thit 

wrong  without  j^  jg  ^  forfeiture  of  his  own  estate,  and  from  that  cause  woris 

ft  remedy^  but  , 

equity  does  not  the  destruction  of  the  remainder.  Now^  if  equity  has  neicr 
tobcMined*in  7^^  Suffered  any  other  of  the  wrongful  acts  already  meB- 
a  trust  by  such  tioned^  or  any  tiling  similar  to  them,  to  gain  or  transfierM 
thetrusteecon-  estate  in  a  trust,  whilst  the  trustee  continued  in  possesuoa; 
tinues  in  pos-    ^hat  reason  can  be  given  why  this  should  take  place^  cr 

why  the  Court  should  strive  to  preserve  this  power  to  die 

cestui  que  trust  for  life,  the  execution  whereof  the  law  itadf 

calls  a  wrong. 

Manyinstances       (1)  [It  is  in  this  respect  to  be  compared  to  the  cases  of 

TcgS^esuItes/    merger,  for  though  it  is  the  doctrine  of  this  Court,  that  die 

and  yet  courts   rules  of  property  and  convenience  hold  in  the  same  maonei 

of  equity  have        ,.  sr     mt       ^  ii^^^^ 

neyer  suffered  With  respect  to  trusts  as  to  legal  estates,  to  prevent  pe^ 
tru^"  ^^       petuities  j  yet  in  the  cases  of  merger  there  are  many  in* 

stances  where  there  would  be  mergers  of  legal  estates,  and 

yet  courts  of  equity  have  never  suffered  mergers  of  trmti^ 

where  the  legal  estate  continued  in  the  trustees,  but  haie 

been  against  the  merger,  if  the  justice  of  the  case  required  it] 

Where  the  The  third  reason  I  relied  upon  was,  that  in  the  case  of  a 

trustees  to  re-    mere  trust  where  the  whole  fee  is  in  the  trustees^  to  reqniie 

UmitationTo      ^  "^^  distinct  limitation  to  support  the  contingent  renuda- 

support  con-      ders,  would  be  wholly  vain  and  nugatory. 

delraTwo^id^c"      T^^^  is  almost  self-evident.     Suppose  the  testator  had  in 

nugatory.  his  will,  after  the  limitations  to  Samuel  Hopkins  and  hii 

issue,  gone  on  and  said,  remainder  to  J.  JV.  and  J.  iS.,  ani 
their  heirs  in  trust  to  preserve  contingent  remainders,  ooaU 
J.  iV.  and  J.  S.,  have  taken  any  estate  either  m  law  or 
equity  ? 

It  is  plain  they  could  not ;  not  in  law,  use  upon  an  use, 
not  in  equity,  for  the  trustees  first  named  having  the  whole 
fee,  are  trustees  for  all  the  cestui  que  trusts  that  can  take 


(I)  Thispartof  the  judgment  within     ing   words  are   only  used    ^^  Cases  af 
brackets  is  taken  from  Atkyns  ;  in  I^rd     Merger." 
Uardm%cke*s   manascript   the    follow- 
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under  this  will,  itnd  they  must  have  the  profits  so  far  as  it  is 
disposed. 

Suppose  he  had  made  this  limitation  to  Sir  R.  Hopkins,  Sfc. 
the  first  trustees^  could  they  have  taken  any  thing  more  ? 
Vlo,  it  would  have  been  repetition  and  tautology ;  and  they 
must  have  been  in  by  the  first  devise  of  the  fee  simple. 

The  principal  objection  to  this  has  been,  that  the  legal 
estate  in  the  trustees,  and  the  equitable  estate  in  the  cesiui 
que  trusts  are  things  entirely  of  different  natures,  and  you 
cannot  draw  over  and  apply  the  one  to  support  a  contingent 
Kmainder  of  the  other ;  and  you  might  as  well  make  use  of 
tbe  estate  limited  to  trustees  to  uses  executed  by  the  statute 
to  support  a  contingent  remainder  of  the  use,  after  the  de- 
termination of  the  particular  estate  in  the  use. 

Answer. — ^I  admit  the  legal  estate  in  the  trustees  is  of  a 
different  nature. 

But  still  it  remains  in  them  to  serve  and  support  all  the 
trusts. 

But  upon  the  statute,  it  is  quite  otherwise. 

The  words  are,  "  Every  person  that  shall  have  any  such 
^  use  shall  be  seised  of  and  adjudged  to  be  in  the  lawful  seisin 
^  and  possession  of  the  lands,  to  all  intents,  constructions 
'^  and  purposes  of  such,  and  the  like  estates  as  they  might 
^  have  had  in  the  use;  and  that  the  estate  that  was  in  such 
'^  person  that  should  be  seised  to  the  use  of  another  person 
'  ^^  shall  from  thenceforth  be  clearly  adjudged  to  be  in  him  or 
**  them  that  have  such  use." 

By  the  operation  of  these  words,  the  legal  estate  is  exe- 
emted  to  the  uses,  and  the  cestui  que  trust  has  the  legal  estate 
limited  just  in  the  same  manner  as  the  use  was  to  him. 

The  consequence  of  this  is,  that  as  to  persons  in  esse,  it 
vested  and  became  executed  immediately ;  as  to  persons  not 
M  esse,  where  the  uses  were  contingent  it  vested  aa  they  came 
fn  esse  provided  they  came  in  esse,  in  such  time  as  the  law 
lequired  they  should  do  to  take  the  legal  estate,  for  now  it 
was  become  a  legal  estate. 

If  they  did  not  come  in  esse  in  due  time,  the  estate  must 
go  on  immediately  to  the  next  remainder-man  as  it  would 
luFe  done  if  it  had  been  a  common  law  fee,  for  so  the  statute 
required. 

Thus  the  Judges  construed  it  in  ChudleigKs  case,  and  if 
the  estate  once  goes  over  to  any  person  by  virtue  of  the  deed 
•or  wil]l  so  that  be  takes  as  a  purchaser,  it  can  never  be  drawn 
back  again. 


flOFKIHS 
HOPKIVI. 
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Hopkins         This  shews  that^  as  to  this  question  there  can  be  no  t»- 

„  ^'  sonin&r  from  the  cases  of  uses  executed  by  the  statate  to  the 

\    case  of  a  mere  trust  not  executed  by  the  statute.  They  stand 

Uses  executed  -i.i-  *         ^     • 

by  the  statate    on  different  foundations. 

dffferen?.  ^^^      These  are  the  reasons  which  govern  my  judgment  upon 

this  point,  and  I  own  I  can  see  no  inconvenience  from  it 

It  must  be  admitted  that  the  testator  might  have  done 
this,  (I  mean  at  least  as  to  part  of  these  renudndera)  if  be 
had  used  proper  words  for  it ;  and  if  he  has  clearly  ex- 
pressed his  intention,  this  Court,  which  is  to  direct  a  settle- 
ment of  his  estates  according  to  his  intention,  as  far  as  it 
may  stand  with  the  rules  of  law,  is  to  take  the  proper 
methods  to  supply  the  defect. 

The  authorities  for  this  are  very  strong.  Sir  John  HAtH 
V.  The  Earl  and  Countess  of  Stamford  adjudged  in  tMi 
Court  before  Lord  Chancellor  Cowper  the  19th  of  Ik- 
cember,  1709. 

[(1)  Notwithstanding  the  distinction  taken  upon  it,  itii 
a  strong  authority  for  this  purpose. 

Serjeant  Maynard  ''  devised  his  estate  to  trustee^  ni 
^^  their  heirs,  and  declared  after  his  wife's  deaths  they  sIhmU 
^^  convey  the  estate  to  the  uses  of,  and  in  trust  for  Sir  A  A 
^^  for  life,  remainder  to  the  first  son  for  ninety-nine  yesi^ 
^'  if  he  so  long  live,  remainder  to  the  heirs  male  of  sod 
^^  first  son,  remainder  to  the  Countess  of  Stamford  for  fife^ 
^^  remauider,  &c.  A  conveyance  was  directed  accordbg  to 
^^  the  will,  exceptions  were  taken  to  the  draft;  of  the  cot- 
<<  veyance ;  Lord  Cowper  declared,  that  where  articles  ori 
^'  will  were  improper  or  informal,  the  Court  was  not  to 
^^  direct  a  conveyance  according  to  such  improper  dIR^ 

tions,  but  in  a  proper  and  legal  manner,  which  might  bdt 

answer  the  intention  of  the  parties,  and  conceived  the  ii- 
^^  tention  to  be,  that  the  estate  should  be  secured  so  fv  li 
^^  the  rules  of  law  will  admit  before  cross-remainders  sliooU 
''  take  place ;  and  therefore  ordered  accordingly  upon  an  ip* 
'^  peal  to  the  House  of  Lords,  alledging  that  this  was  mdoBj 
^^  a  different  settlement,  the  order  was  affirmed  upoo  tbt 
^'  principle,  that  a  trust  estate  being  in  its  nature  executoiTi 
^^  it  is  incumbent  on  the  Court  to  follow  the  intention  of  tk 
"  parties  as  far  as  the  rules  of  law  will  admit.**] 


(1)  This  part  of  the  judgment  within    Httrdwicke's  manuscript,  the  foflowqS 
brackets  is  taken  from  Atkynsj  in  Lord    words  are  only  used.    ^^  Fide  C^s^ 
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Humberston  v.  Humberston,  26th  January  1716,  Reg.  Lib. 
I7I6.  lib.  A.  629,  (1)  in  this  Court  before  Lord  Chancellor 
Cowper;  Matthew  Humberston  devised  his  real  estate  to  the 
Draper's  Company  and  their  successors,  in  trust  to  convey 
it  to  the  plaintifif  for  life  only,  and  after  his  decease  to  his 
first,  &c.  sons  for  their  lives  only,  and  the  issue  male  of  their 
bodies  successively  for  their  lives  only,  and  for  want  of  such 
issue  to  fifty  other  persons  of  the  name  of  Humberston  for 
life  only,  with  remainders  to  their  several  sons,  and  their 
issue  male  of  such  sons  for  their  lives  only  successively. 

A  bill  was  brought  in  this  Court  for  execution  of  the 
trusts.  Lord  Cowper  of  opinion  that  an  attempt  to  make  a 
perpetual  succession  of  estates  for  life  was  vain  and  not 
\   practicable,  but  however  there  ought  to  be  a  strict  settle - 
^T  ment  made,  and  the  intention  of  the  testator  followed  as  far 
^.    as  the  rules  of  law  would  admit,  and  decreed  that  the  master 
do  see  a  settlement  made  of  the  trust  estate,  pursuant  to  the 
will,  with  limitations  to  the  several  parties  named  to  be  te- 
nants for  life  in  the  will,  and  to  the  heirs  males  of  their 
bodies  in  strict  settlement  according  to  the  course  of  law ; 
and  if  any  of  the  parties  who  are  made  tenants  for  life  hare 
any  issue  male  living,  their  names  are  to  be  inserted  in  the 
deed  of  settlement. 

The  words  in  this  decree — a  strict  settlement  according  to 
the  course  of  law,  necessarily  import  a  direction  to  insert 
trustees  to  preserve  contingent  remainders. 

The  cases  of  Sandys  and  Dixwell  (2)  followed  this,  but 
as  thatjs  so  lately  determined  and  rests  only  on  my  own 
opinion,  I  don't  mention  it  as  an  authority. 

It  may  be  observed  on  these  cases  that  how  improperly 
and  inartifically  soever  a  testator  makes  his  will,  this 
Court  takes  notice  whether  he  intends  a  strict  settlement, 
and  will  direct  such  a  settlement,  as  far  as  the  lawful  me- 
thods of  conveyancing  will  admit,  although  he  might  design 
or  direct  something  further. 

Objection.*— Distinction  taken  between  those  cases  and  the 

present* 

Those  were  executory  trusts,  where  the  will  directed  a 

conveyance. 

Here  no  such  directed,  but  an  immediate  trust  executed, 

and  declared  by  the  will. 


HoPRlIfS 

V, 

H0PKINS4 


(1)  a  Vem.  737.  1  Eq.  Ca.  Ab.  207. 
pL  8.    S.  C.  1  P.  Wms.  332.  D.  1. 


(2)  See  ante  page  536« 
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Hopfiiys        A°swer.-^uch  expression  spmetimea  used,  but  swoMa 

V*  distinction  almost  without  a  difference. 

Ilof^iif^        jy^ji  trusts  not  executed  by  the  statute  of  Use^  are  wecn- 
tpry  in  this  Qourt^  and  whether  the  will  qr  deed  ?:[^vess)j 
directs  a  conveyance,  thi^  Court  must  decree  on^,  wbeo  as- 
sisted by  prqper  parties  at  a  proper  taipe^  acpprd||ig  to  tke 
nature  of  the  trust. 
Plain  mteDtion      But  allowing  all  the  weight  to  this  distinc^^  thafc  can  he 
be^D  execu-     desired,  ^ere  are  plain  declarations  of  the  testator's  in^eo- 
tory  trust.        tion  that  this  should  be  ap  executory  trust,  and  a  strict  kful 

conveyance  be  m^de  in  due  time  by  bis  trustees. 

Vide  the  wiU- — Provisq  as  to  the  pn^  OU  anjf  UmeMfif 
l\fe  attain  the  age  of  twentj/^o^e. 

Chuse  giving  the  3O04.  per  atmtf »» to  Jqmeti  Hegf^m  0 
sqyf{e  person  acmes  it^o  possession^. 

Cl(ttise  as  to  th^  persqnai  estatp  whicM  H  ^^^^  cxeeuiofjlf 
an/i  directed  to  be  Iqid  9^t  in  lan^y  and  tf^  Im^  ^dtkd  upm 
the  sqme  trusts^  ar^d  to  the  same  p^rpqses^ 
Legal  esute  in      ^^%  K^  this  ppint  as  it  may,  the  case  qf  Chqn^tan  aifd  JWh 

trustees  will  "^    ■  *■  ■  •    #  *      ■         -  »«        • 

support  contin-  set,  decreed  by  I^ord  Talbot^  24th  l^ovember,  173^,  i<  k 
dere  w^re'no  ^^^  authority,  that  the  legal  estate  in  the  truatees  will  sup- 
conveyance  is    porf  the  continent  remainder^^  even  of  a  trust  dfcbuaed  b| 

a  will,  where  no  conveyance  was  expressly  directed, 

(1)  [The  case  was,  J.  Sliss^t,  '^  after  several  dirediaDS 
^^  and  charges  upon  his  real  estate,  devised  all  other  hii 
^^  real  estates  to  trustees  and  tbeir  heirs^  in  trust  tq  pa} 
his  son  J*  B.  quarterly  37/.  10s.  during  hia  ^fe,  aD4  '^ 
there  were  any  child  or  children^  he  gave  the  rest  vA 
^^  residue  of  his  real  estate  for  the  edncat^p  and  beaeili 
'^  of  Siuch  child  or  ebildren,  and  if  his  squ  manned  ^ 
^^  such  consent  as  the  will  mex^^io^s,  1002.  j^er  fHVHHtt  V>  Vl 
'^  wife  5  if  without^  10/.  per  amtm^  a^d  af^f  bip  mi 
'^  son's  decease,  gave  one  nioiety  of  tbe  said  t^^i^  e^tl^  ^ 
'^  such  child  or  cbildren,  their  re9pective  ^u%  eapef^iitfl^ 
'^  and  assigns,  the  survivor  of  them,  &c^  a¥\4  titie  Qltktf 
'^  moiety  to  the  child  or  childiren  of  Jqsfff/^  &c.  s^  i(  /•  M* 
^^  died  without  issue,  to  such  child,  &c.  of  my  daughteVi  ftc* 
'^  with  a  reniainder  over ;  the  testatpf  dies ;  •/•  M*  tangof^ 
'^  and  has  a  son,  then  died ;  Joseph^  who  was  the  tje%(atOf^* 
'^grandson,  had  no  son  bo^u  at  the  tiiafie  qf  t^e^  iaiik^d 
^^  t7.  J7.  but  had  a  son  four  years  after,  and  upgp  tl^ti  a  Uli 

(1)  This  part  of  the  judgment  within  words  are  only  used,  *'  Vide  the  cise 
brackets  is  taken  from  Atkins  ;  in  Lord  "  of  Chapman  and  BUtfct.  aad  ^ 
Hardwicke'i  manuscript  the  following    "  it." 
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^  was  brought  by  the  heir  at  law^  ii^Bisting  that  these  limi- 
^^  tations  were  void,  particularly  as  to  the  son  of  Joseph, 
^  not  being  bom  till  four  years  after  the  death  of  J.  BJ' 

The  first  question  wasi,  whether  it  was  to  be  considered  as 
a  1^^  estate  subsisting  in  the  trustees^  or  whether  it  was 
mat  a  use  executed  by  the  statute  ?  L<»d  Talbot,  and  my- 
self on  a  rehearing^  were  of  opinion,  '^  that  the  legal  estate 
^  la  fee  was  in  the  tnistees^  and  all  the  limitations,  in  the 
*^  subsequent  interest,  were  trusts/' 

The  next  question  was,  whether  the  limitation  to  the  son 
•t  Joseph  w^s  good )  and  if  so^  Tdietber  as  an  executory  de- 
vise or  a  contingent  remainder  ?     Lord  Talbot  ^^  was  of  opi- 
^  nion,  that  it  might  be  good  eren  as  an  executory  devise, 
^  in  a  legal  limitation,  and  the  only  objection  was,  that  the 
'^  limitation  was  in  verba  de  prcesenti :  but  he  said  the  words 
^  weve  to  be  considered  as  the  testator  meant  them,  that  he 
^  ksew  Joseph  was  Bm  infant  and  young,  and  devising  a 
^  moiety  to  his  child,  knowing  he  had  none,  must  necessa- 
^  sily  intend  it  ftiture,  and  therefore  it  was  impossible  to 
'^  shew  an  intention  more  clearly  of  children  thereafter  to  be 
^  bovn.    Bat  he  went  on,  that  when  J.  B.  had  a  child  bom, 
^  that  had  a  freehold  in  the  trust  during  the  Kfe  of  J.  B., 
^  whether,  after  that,  it  was  to  be  considered  as  an  execn- 
^  tory  devise,  or  a  contingent  remainder,  the  chUd  of  «/•  B. 
^  having  a  kind  of  freehold  in  the  trust  itself  ?  He  held,  that 
^  if  taken  as  a  remainder,  in  case  of  a  limitation  of  legal  etf* 
^^  tate,  it  was  clearly  void,  for  the  freehold  would  be  in  abey- 
^  ance  for  Jbur  years,  between  the  death  of  the  sou  of  «7.  B. 
^  and  tiie  birth  of  the  son  oi  Joseph ;  but  he  said,  the  reason 
t<  of  tiial  rule  Ihiled  in  the  case  of  trusts',  and  was  of  opinion, 
^  that  the  first  estate  in  the  trustees  preserved  the  whole 
^  ttuaft^  and  ther^ore,  whether  it  was  to  be  considered  as 
*^  an  executory  devise,  or  contingent  remainder  of  a  trust, 
^  Ibat  it  was  good,  and  that  the  plaintiff  was  entitled  to  a 

«*  moiety/'] 

•  ^^le  is  a  third  question  remaimBg,  which  is  this : 

While  the  coimngent  remainder  subsists,  the  equitable  whilst  the  con- 
mf^  to  the  pwfits  must  be  in  the  heir  at  law,  and  that  wiH 
b  e<iiiity  be  a  fireehold  in  the  trust,  determinable  upon  the 
Viith  of  any  other  son,  it  was  insisted  that  may  be  sufBcknt 
Id  supposttho  contingent  remainder. 

1  ali^  not  lay  much  stress-  on  this  point,  because  I  think 
it  is  not  wanting,  and  I  own  I  took  it  to  be  clearly  otherwise 
When  it  was  mentioned  at  the  bar ;  but  by  reflecting  upon  it 

2s2 


tingeot  re- 
mainder sub- 
sists, the  right 
tothepxofiu 
must  be  in  the 
hdratlaw. 
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I  apprehend  more  may  be  said  to  msdntain  it  than  I  wai 
then  aware  of. 

The  objection  to  it  is  this^  that  the  particular  estate^  and 
the  remainder^  must  be  created  at  the  same  time,  as  making 
parts  of  the  same  estate.  This  the  general  rule ;  but  it  is 
equally  the  rule  that  where  the  ancestor  has  an  estate  for 
life,  and  an  estate  is  limited  to  the  heirs  of  the  body  when 
they  are  to  make  one  estate  tail,  that  must  be  by  the  same 
conveyance. 

And  yet  this  has  been  held  to  be,  when  the  estate  for  life 
has  not  been  limited  by  the  conveyance,  but  by  way  rf  re- 
sulting use. 

This  was  resolved  by  three  Judges  j  Hakj  C.  J.,  WyU, 
and  Ruinsfordy  against  Tkuisden,  in  the  case  of  Pybus  and 
Mitfordy  1  Vent.  372. 

The  case  was,  Michael  Mxtfotd  covenanted  to  stand  seised 
of  the  lands  in  question,  to  the  use  of  his  heirs  male^  bat- 
ten or  to  be  begotten  on  the  body  of  his  second  wife,  and 
died ;  at  the  time  of  making  the  deed  he  had  issue,  Salphj  t 
son  by  the  sedond  wife. 

Hale,  tFyldj  and  Rains/ord  held,  that  in  this  case  the 
use  returned  or  resulted  by  operation  of  law  to  3£tchael,  the 
covenantor,  for  life,  which  being  conjoined  to  the  estate 
limited  to  the  heirs  male  of  his  body,  made  an  estate  tail; 
and  that  this  estate  for  life  arising  by  operation  of  law  was 
as  strong  as  if  it  had  been  expressly  limited  to  him  for  his 
life,  and  after  his  decease  to  the  heirs  nude' of  his  body. 

Now,  if  the  estate  for  life.  Which  was  part  of  the  old  use 
remaining  in  Michael,  might  unite  and  be  connected  with 
the  limitation  in  tail  create  by  the  conveyance,  so  as  to 
make  one  estate  taU,  why  may  not  the  resulting  trust  of  the 
freehold  support  the  contingent  remainders^  though  not 
created  together  with  it  ? 

There  seems  to  me  to  be  no  greater  objection  to  the  one 
than  to  the  other. 

There  is  in  that  case  a  saying  of  my  Lord  HaWs  so  appli- 
cable to  the  present  case,  that  I  cannot  pass  it  by;  he  says; 
This  is  plainly  according  to  the  intent  of  the  parties ;  and  if 
we  can  by  any  means  serve  the  intent  of  the  parties,  we 
ought  to  do  it  as  good  exposition ;  for  as  my  Liord  Hobari 
says.  Judges  in  the  construction  of  deeds  and  wills  do  no 
harm,  if  they  are  astuti  in  serving  the  intent  of  the  parties 
?:fdoSohiI!;:;  ^^ithout  violatmg  any  law. 

if  they  are  oMtuti  in  serving  the  intent  of  the  parties  without  vioUting  any  law. 


Lord  Hohart 
says.  Judges, 
in  the  con- 
struction of 


CASES  IN  CHANCERY. 


629 


But  upon  this  point  I  would  not  be  understood  to  give 
any  absolute  opinion. 

There  was  an  objection  made  on  the  part  of  the  plaintiff 
which  deserves  an  answer. 

That  in  the  present  case  it  would  be  impossible  to  frame 
such  an  express  limitation  as  would  support  the  contingent 
remainders. 

And  this  may  be  true  as  to  some  of  them^  but  not  as  to  all. 

//  may  be  to  trustees  and  their  heirsy  until  John  Hopkins 
shall  have  a  son  bom  either  during  his  life  or  after  his 
decease. 

It  may  be  to  trustees  and  their  heirs j  until  Sarah  the  daugh* 
ierj  and  so  on  as  to  any  of  the  daughters  in  being  at  the  death 
of  the  testator^  shall  have  a  son  bom. 

But  as  to  the  sons  of  daughters^  not  in  esse  at  the  death 
of  the  testator,  I  do  not  see  how  it  can  be  carried  so  far. 

Upon  this  some  further  objections  were  grafted : 

First,  That  this  will  be  a  new  invented  limitation  to  pre- 
serve contingent  remainders,  and  it  has  never  yet  been  car- 
ried further  than  during  the  life  of  the  tenant  for  life  of  the 
land,  and  the  birth  of  a  posthumous  son. 

Answer.  That  is  the  common  case  ;  but  there  have  beeii 
others  ;  and  it  is  not  material  to  restrain  it  to  be  during  the 
life  of  the  tenant  for  life,  if  it  be  confined  to  a  life  in  being. 

Second  Objection.  That  all  the  trusts  on  such  limitations 
as  to  the  profits  have  been  hitherto  to  give  them  to  a  tenant 
for  life ;  this  would  be  to  create  a  new  trust  for  the  heir  at 
law,  and  give  the  estate  back  again. 

Answer.  This  is  but  a  common  case  of  a  resulting  trust  for 
the  heir  at  law,  and  it  is  not  material  whether  it  is  expressed 
or  implied. 

[  (1)  And  so  it  was  allowed  in  the  case  of  Carrick  v.  -Er- 
ringtony  2  P.  Wms.  361.  "  Edward  Errington  had  made 
*^  two  settlements  of  his  estates,  one  by  fine  in  the  lifetime 
«  of  his  ancestor,  which,  if  at  all,  could  only  operate  by 
^  estoppel ;  he  afterwards  made  another  settlement  to  trus- 
"  tees,  to  the  use  of  himself  for  life,  &c.  remainder,  &c.  and 
*^  by  a  conveyance  executed  another  day,  they,  to  whom  the 
«  fee  was  limited,  executed  a  declaration  of  trust  for  Thomas 


HOPKIMS 

9. 
HOFUHS. 


(1 )  This  part  of  the  judgment,  within 
brackets,  is  taken  from  Atkyns ;  in  Lord 
Ilardzoicke^s  manascript  the  following 
words  only  are  used,  "  Vide  Carrick  ? . 


Errington^  in  this  Court,  and  after- 
wards in  the  House  of  Lords,  28th  of 
March,  1729." 


630 


CASES  IN  CHANCERY. 


HoPKilrs 

HOPXIHS. 


'^  Erringion  for  life,  without  impeachment  of  wmite,  re* 
'^  mainder  to  trustees  to  preserve  contingent  remaindeiiy 
'^  during  the  life  of  7%omas  Enington :  in  the  oonyeyance 
'^  trustees  to  preserve  contingent  remoinden^  wet%  wme- 
^^  cesaarily  made,  it  being  a  trust  estate ;  Edward  JErringUm 
'<  died  without  issue,  and  the  idiole  l^al  estate  wm  t4- 
'^  mitted  to  be  in  the  trustees :   in  the  second  deed  thcf 
'^  were  only  troateea  (tf  the  beneficial  intereat,  and  Tiomat^ 
<'  who  was  tq  take  the  first  estate  in  the  trust,  was  a  pafust, 
^'  and  disabled  by  the  statute  to  take  any  beneficial  inteieit; 
'^  and  it  was  insisted  that,  by  the  statute,  both  the  tmat  and 
'^  legal  estate  were  void,  and  therefore  the  estate  to  go  arer 
^^by  that  conveyance  to  the   next  renudnder-mao^  who 
'^  should  be  a  protestant,  and  capable  of  taking. 
^*  First  question,  whether  the  deed  was  obtained  by  finnd? 
'^  Second  question,  whetiier  the  legal  estate  in  the  tmstcei, 
^'  who  were  only  trustees  under  the  first  dfsed^  was  void, 
^^  because  this  remainder-man  was  a  Papist,  and  incapable 
^'  of  taking? 

^^  Lord  King  J  and  afterwards  the  House  of  Lwds,  hdd, 
^^  that  the  trust  being  not  only  to  receive  rents,  &c.  but  alis 
''  to  preserve  contingent  remainders,  and  possibly  a  perecm 
'^  capable  of  taking  might  come  in  esse,  that  thai  was  a  fio^ 
^<  ther  trusty  which  the  statute  did  not  make  void ;  it  had 
'^  indeed  avoided  that  for  life,  but  as  there  was  another  tro^ 
upon  the  legal  estate,  which  might  by  possibility,  be  ca- 
pable of  being  enjoyed,  the  estate  should  renaain  in  tk 
^^  trustees,  to  support  the  contingent  remainders ;  and  as  to 
the  profits  in  the  mean  time  (for  the  remainder«>nian  could 
not  take  them,  nor  the  trustees,  they  being  only  mere  in- 
struments) the  heir  at  law  should  have  them,  tiU  souii 
person  came  in  esse,  capable  of  taking  under  the  contin- 
gent remainders/"] 
The  last  thing  to  be  consider  d . 
Devise  of  the  personal  estate. 

If  this  opinion  is  right  as  to  the  land  devised,  still  stronger 
as  to  the  personal  estate  to  be  laid  out,  and  the  land  set- 
tled, Papilhm  V.  Voice.  (1) 

The  consequence  from  hence.  Plaintiff  cannot  hav  such 
a  conveyance  as  he  prays  by  his  bill.  Neither  is  he  entitled 
to  the  surplus  profits  during  the  life  of  fFilliam,  the  infant. 
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( 1 )  2  p.  Wms.  471.    S.  C.  and  see  Feame's  Contingent  ReBniaders  ind  Bm- 
cutory  Devises,  83,  95,  97,  and  110. 
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Remdns  to  be  considered,  whether  he  can  have  any  other 
relief.  According  to  this  opinion,  no  conveyance  ought  to 
be  made  of  the  legal  estate,  but  it  must  remain  in  the  hands 
of  the  trustees  till  it  shall  be  seen  whether  John  Hopkins, 
or  any  of  his  daughters  living  at  the  tfest&tor's  death  shall 
have  a  son,  who  shall  attain  twenty-one,  for  so  long  there 
are  trusts  to  be  performed  by  them,  and  by  the  plain  intent 
of  the  will  none  of  the  cestui  que  trusts  are  to  come  into 
possession  before  that  time. 

l>^ciftre  that  th^  plaintiff  is  not  entitled  to  have  a  cohv^f- 
ilb6e  t>t  tlie  trudi  estate  made  to  him  according  to  the  pttty^r 
of  hiB  bill  ^  therefbte  dismiss  the  bill  without  prejudice  to 
tbe  ^Isdhtltf 'e  &t^t>lyihg  liiider  th^  tbrmet  deciee  for  fui^h'^r 
directions  pUtfiUHht  tb  thie  reserV^tidii  in  that  ^^ree.  (2) 


Hopkins 

9. 

Hopkins. 


f^tmAtW*'    M*V  •    4«    >f  iJtf* 


(2)  tleg.  Libi  A.  17S8.  fol.  S07. 


ANONYMOUS.  (1) 


March  Uthy  1738. 

If  was  6aid  by  the  tford  Chancellor,  thut  after  publib&ticn     1  Atk.  si. 
is  past,  there  is  no  instance  of  a  plaintiff's  obtaining  an  order  After  pubiica- 
to  amend  his  bill,  without  withdrawing  his  replication,  cannot'amend 

without  with- 
drawing his  replicatioD.  (2) 


(1)  This  case  is  taken  from  Atkyns. 
It  does  not  appear  in  Lord  Ilardwicke^s 
Note-book. 

(2)  Except  in  the  case  of  an  infant, 
who  has  been  permitted  to  amend  after 
the  cause  has  been  brought  on  to  be 
heard,  Fawkner  v.  Watts,  1  Atk.  405. 
t^ritchard  ? .  Quinchant,  Amb.  149.;  or 
to  add  parties,  Goodwin  v.  Goodwin, 
3  Atk.  370.;  or  where  the  matters  in  the 


bill  ha?e  not  been  put  in  issue  with  suf- 
ficient precision,  Filkin  v.  Hill,  2  Bro. 
P.  C.  194.  ;  or  where  it  has  been  ne- 
cessary to  strike  out  parties,  or  to  amend 
the  prayer  of  a  bill,  fVoollands  v. 
Crowcher,  12  Ves.  174.  Palk  v.  Clin- 
ton,  ib.  66. ;  or  where  there  has  been  a 
mere  clerical  mistake,  Attomey^Gene^ 
ral  Y.  NewcombC)  14  Ves.  6. 
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EX  PARTE  CAPOT.  (1) 


Jjnil  4th,  1739. 

-T£R  a  commission  of  bankruptcy  issaed^  and  two  divi-     i  Atk.  219. 
nds  made  in  consequence^  one  of  the  assignees  brought  an  An  assigpee^ 
tion  agamst  the  bankrupt,  and  laid  mm  m  execution  for  what  he  had 
3  residue  of  the  debt,  and  upon  application  to  the  Lard  ^^^^^^ 
iancelloTy  three  questions  were  made  by  his  lordship.  allowed  to 

make  his  elee- 
tioD^  to  proceed  at  law  agidnit  the  bankropl* 

1st.  If  the  creditor  was  entitled  to  pursue  the  person  of  The  old  laws 
e    bankrupt,    and  yet  receive  a  proportionable  benefit  bankraptoas 
der  the  commission,  which  he  said  he  thought  was  by  no  ^^"{f'^i^ 
^ans  to  be  done,  as  the  law  of  bankrupts  now  stands :  the  the  more  mof 
i  law  considered  bankrupts  as  fraudulent  insolvents,  and  t^tc^onea^*^ 
By  are  often  called  offenders,  (2)    but  the  more  modem  ^^  upon  these 
vs  have  considered  them  as  unfortunate  insolvents,  and  theapplica- 
on  these  statutes,  these  applications  have  been  made  to  ^^^^n,. 
3  Court,  which  has  obliged  creditors  who  were  proceeding  pel  creditors 

the  double  way,  to  make  their  election.  J^  a  doable 

way,  to  make  their  election. 

The  next  question  was,  if  he  was  now  at  liberty  to  make 

I  election,  or  whether  he  had  not  made  his  election  by 

wing  the  dividends. 

But  upon  refunding  what  he  had  received  as  dividends, 

I  lordship  gave  him  leave  to  make  his  election.  (3) 

The  third  question  was,  if  he  upon  refunding,  and  electing 

proceed  against  the  person,  should  have  liberty  to  come 

vmder  the  commission  and  prove  his  debt,  so  as  to  dissent 

>tn,  or  assent  to  hb  certificate.  (4) 

Xjord  Chancellor  said,  several  such  orders  were  made 


C 1)  This  case  is  taken  from  Atkyns  ;  an  election  to  take  the  benefit  of  such 

^oes  not  appear  in  Lord  Hardwicke's  commission. 

^te-book.  (4)  See  Ex  parte  Lindsey^  1  Atk. 

C^)  See  Bromley  v.  Goodere,  1  Atk.  220.  and  Ex  parte  DorvilUersy^U  Ex 

parte  Ward,  1  Atk.  153.;  bot  now  by  s. 

(3)  But  by  the  stat  of  6. 6. 4.  c.  18.  59.  of  8  6.4.  c  18.,  unless  the  creditor 

69.,  proving  or  claiming  any  debt  reUnqaishes  his  action  or  suit,  he  shall  not 

d.«r  the  commission  shall  be  deemed  prove  his  debt  under  the  commission. 


63* 


CASES  IN  CHANCERY. 


Ex  parte 
Capot. 

The  reason 
why  such  cre- 
ditor who 
elects  to  pro- 
ceed at  lawy 
•haU  stUl  be 


by  Lord  Chancellor  Talboty  and  accordingly  sach  order 
made  in  the  present  case,  and  he  said  the  reason  of  tk 
Court  for  such  order  was,  to  make  the  remedy  against  the 
person  effectual ;  for  otherwise  the  person  may,  by  the  rot 
of  the  creditors,  be  absolutely  discharged  from  the  remedlf 
which  this  creditor  has  elected  4;o  take. 


allowed  to  as- 
sent or  dissent  to  the  bankrupt's  certificate^  is  to  make  the  remedy  agunst  the 

effectoal. 


EX  PARTE  PLUMMERi  (1) 


1  Mt.  IW. 

Al&ndioH^ 
fiAV  distil 
fof  bis  li^ole 


AprU  Aihj  173g. 

tHB  question  was,  whether  after  a  commission  of  hmknit 
taken  out,  and  the  messenger  in  possession,  the  lanAii 
should  distrain  the  goods  upon  the  premises,  and  so  besitii' 
awLnmento?  fied  his  entire  debt,  or  whether  lie  should  come  in  jpro riff 
sale  hj  the  at-  with  the  rest  of  the  creditors  under  the  commission. 

signeeSy  iif 

gtSodsare  not  removed.  (2) 

Lord  Chancellor  :-^If  any  goods  remain  on  the  pM^ 
mises,  they  are  liable  to  the  distress  of  the  landlord,  and  k 
may  distrain  them  for  his  entire  debt,  even  after  assignflrit 
or  sale  by  the  assignees,  if  the  goods  are  not  remoredj  ui 
this  is  the  reason,  because  no  provision  is  made  in  the  em 
of  bankruptcy  in  the  statute,  which  gives  the  lancDort> 
year's  rent  on  executions. 

Before  assignment,  the  property  remains  in  the  bankftf^ 
(and  the  commissioners  have  only  a  power)  though  Aei^ 
signment  has  a  retrospection,  so  as  to  avoid  any  mesMiii 
done  by  the  bankrupt. 

The  rent  is  here  a  year  and  a  quarter,  uid  I  anl  of  (fUtoi 
that  the  landlord  is  entitled  to  distrain  the  goods  remaiflBf 
on  the  premises  for  his  whole  rent,  notwithstanding  Ik 
commission  of  batikruptcy,  aiid  the  proceedings  thoM 


Assignment 
has  a  retros- 
pect so  as  to 
avoid  any 
mesne  acts 
done  by  the 
bankrupt. 


(1)  This  case  is  taken  from  Aikym; 
it  does  not  appear  in  Lord  Hetrd" 
witke*^  Note-book. 

(3)  By  6  6.  4.  c.  16.  b.  54.,  no  dis*. 
tress  tow  rent  made  and  levied  after  an 


act  of  bonkraptey,  whether  \fM^^ 
after  the  issuing  of  the  comnisM 
5haU  be  arvailabre  for  olbfe  Mi  ^ 
year's  rent  accrttM  frHdr  W  tte  M' 
the  eetiiHiissSoB« 
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as  a  cafie  before  the  Lords  CoknmiBsiteeri  of  the     £«  paHc 
iel,  where  the  landlord^  though  he  had  made  no  dis-     Plummeb. 
t  was  considered  to  be  withm  the  equity  of  the  stfr- 
ich  gives  him  a  year's  rent  upon  executions ;  a  com- 
of  bankrupt  being  an  execution  in  the  first  instance, 
wo  following  cases  were  cited^  Ejc  parie  Jacquei^ 
?r  14^  1730.      The  landlord  distrained^  when  the 
T  under  the  commission  of  bankrupt  was  in  pov- 
€jbre  the  assignment :  qfierzoards  the  assignees  were 
and  petitioned  the  Lord  Chantdlor  King  I9  hteoe 
r  restored^  but  the  petition  xdos  dismissed. 
irte  Dillon,  February  27,  1733.     The  assignees  ^ 
rupt  were  in  possession^  and  the  landlord  distrain-^ 
n  the  application  qf  the  assignees  to  the  Lord  Chan* 
be  relieved^  and  the  goods  to  be  re»^Hv&red^  Ms 
7  confirmed  the  right  tf  the  landlord  to  distrain^  and 
I  the  petition. 


[N  ROBINSON,  Bart,  and  ANN^        . 

VSON,  an  Infant,  his  Daughter    \  Piamtiffsj  (I) 

and 

>UMYNG  and  Others      ....    Defendants. 


May  1^^  1739. 

Sheffield  by  his  will  of  the  Ist  of  March,  I7^,  s.  c.  Ca. 
ill  his  lands  and  tenements  to  John  Cumyng  and  Te^P- Talbot, 
to  the  use  of  him  and  his  heirs  in  trust  neverthe-  R,  s.  deyises 
the  payment  of  all  his  debts,  and  afterwwds  in  j^^^^  ^ 
his  granddangher  Mary  Morgan  and  the  heirs  of  b»«  *»«»"  ^ 
remainder  to  his  worthy  friend  John  Cumyng  and  him  and  his 

heirs,  in  trust 
3  and  afterwards  in  trust  for  bis  graad-daughter  Meay  M^rgmn^  and  the  heirs  of  her 
inder  to  J.  C,  and  his  right  hcii^  upon  condition  that  he  manied  Mary  Marfan; 
Sered  by  Mary  Morgan  barred  tba  nmainder  to  J,  C,  beiag  the  remainder  of  a 
;  for  the  remainder  of  a  legal  estata  cannot  be  barred  by  the  recovery  of  a  cethd 


e  statement  of  the  case  and  judgment  ttom  AtkynSy  which  corre- 
ents  ef  ooensel  are  token  fWMi  sponds  wkh  a  MttiuMvipt  report  of  the 
irdmckc's    Note-book;    the    same  case. 
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and  his  right  heirs^  on  condition  he  should  many  Ui 
grand-daughter^  Maty  Morgan,  which  was  hb  chkfsi 
desire. 

Mary  Morgan  married  the  plaintiff^  and  she  and  her  hi' 
band  suffered  a  common  recovery  wherein  she  and  her  ki- 
band  were  vouched^  and  tlie  uses  of  the  recovery  were  di> 
clared  to  be  to  the  issue  of  die  marriage  with  lemaiiider  li 
Mary  Morgan's  right  heirs. 

Mary  Morgan  died  leaving  issue  by  the  plaintii^tw 
cluldren^  and  the  object  of  the  bill  was  to  make  the  dM* 
fendant  convey  according  to  the  uses  declared  by  tk  1» 
covery. 

Lord  liilbot  decreed  the  defendant  to  convey  accorSqjjjk 

Upon  this  decree  the  cause  came  on  to  be  reheard 
Lord  Hardtoicke,  and  the  objection  to  the  decree  wm 
it  directed  the  defendant  to  convey  the  remainder  infti^ 
the  ground  that  the  riemainder  in  fee  was-  a  remainder  i 
legal  and  not  of  a  trust  estate. 

Mr.  Noel,  Mr.  Floyer,  and  Mr.  Motetan,  for  the  ddfafr 
ant  Cumyng. 

Our  objection  to  the  decree  is  as  to  the  direction  tan^ 
ing  the  remainder  in  fee^  defendant  is  not  obliged  to  » 
vey  it. 

This  cannot  be  construed  a  trust  throughout,  for  a  fli 
cannot  be  a  trustee  for  himself.  It  is  a  trust  for  the  benefit 
of  creditors.  A  trust  of  the  estate  taU ;  but  as  to  the  fc 
it  is  a  legal  estate.  Chapman  v.  Blissett,  was  construed  i 
trust  throughout  in  order  to  perform  the  intention. 

If  the  testator  had  gone  no  further  than  the  devise  int4 
the  reversion  in  fee  would  have  been  a  resulting  trust  k 
the  heir :  then  the  subsequent  disposition  of  the  fee  is  o^ 
a  disposition  of  that  resulting  trust. 

Mr.  Attorney- General,  for  the  plaintiffs. 

I  admit  that  the  testator  had  the  whole  legal  estate  tesM 
in  him  ;  but  the  question  is  concerning  the  trust 

But  this  cannot  be  a  legal  remainder  because  there  is  >* 
particular  estate  upon  which  it  can  depend. 

This  must  be  a  remainder  of  a  trust  estate,  becaosed^ 
whole  legal  estate  was  in  him  before. 

Lord  Chancellor. — The  question  depends  upon  «* 
point,  whether  the  remainder  to  C.  be  a  remamder  »* 
legal  estate,  or  of  a  trust  ?     For  a  remainder  of  a  kp 
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te  cannot  be  barred  by  a  recovery  of  cestui  que  trust  (1), 
cdl  the  remainders  which  are  trusts  only  are.  (2) 
;  has  been  said,  that  it  is  impossible  for  a  man  to  be  a 
tee  for  himself;  but  that  is  not  the  point  here,  for  as 
legal  estate  and  use  is  wholly  in  C.  by  virtue  of  the  first 
of  the  devise,  the  remainder  cannot  be  in  him,  for  that 
urt  of  the  estate  he  had  before,  and  unless  the  testator  had 
n  C.  the  remainder  of  the  trust,  it  would  have  resulted 
is  heirs  at  law:  he  has  therefore  given  him  an  interest 
inct  firom  either  the  legal  estate  or  the  use,  which  is  the 
■under  of  the  trust,  and  he  has  given  him  that  on  a  cori" 
m  which  would  be  entirely  defeated  if  he  had  taken  the 
tinder  of  the  legal  estate  by  the  former  part  of  the  de- 
^  and  therefore  his  Lordship  decreed,  that  the  recovery 
X  barred  the  remainder  to  C 


Robinson 

V, 
CUMYNO. 


)  So  Salvin  v.  Thornton^  1  Bro. 
•  73.  in  note,  S.  C.  Ambl.  545. 
^land  V.  Smiihj  1  Bro.  C.  C.  74. 

T*  s  V.  Brydges^  121. 
So  North  V.  Champemoon,  2 
Ca.  63,  78.      1  Vem.  13.  S.  C. 
Wnif.  01.  S»  C.     Carpenter  v. 


Carpenter^  1  Vem.  440.  Beverley 
V.  Beverley^  2  Vern.  131.  Boteler  v. 
Jllmgton,  1  Bro.  C.  C.  72.  Lord 
Grenville  v.  Blyth,  10  Ves.  224. 
Wifkham  V.  Wykham,  18  Ves.  395. 
(3)  Reg.  Lib.  B.  1738.  fo.  291. 


Gf^am  IN  CHAN(?ESY. 


<8d 


BgePj  granted  certain  premiees  from  and  after  the  death 
Henry  Probert  the  younger,  to  the  use  of  the  plaintiff 
tier  life*  for  her  jointure  and  in  lieu  of  dower^  Mrith  re- 
nder to  such  of  the  sons  by  her  as  Henry  Probert  the 
ager,  should  appoint,  and  both  the  father  and  son  cove- 
It  for  themselves,  their  heirs  and  executors^  that  tke  pse-r 
IS  limited  for  her  jointure^  are  and  shall  continue  during 
life  of  the  clear  yearly  value  of  300/.  pertamum,  over  and 
re  all  charges  and  expenses  whatsoever,  public  taxes 
;he  king  or  government  excepted, 
y  a  settJement  made  in  I7OG,  and  to  which  Henry  Pro- 
f  the  elder  and  younger  were  parties  3  the  remainder  in 
)f  the  lands  comprised  in  the  first  settlement  were  1^. 
4  to  Charles  Prober^,  a  son  of  Henry  Probert^  the  el- 

by  a  second  marriage ;  and  a  term  of  500  years  on  the 
e  premises  was  limited  to  trustees  to  comin^iee  after 
death  of  Henry  Probert  the  younger  and  the  plaintiff^ 
'aise  2,000/.,  and  pay  the  s^me  within  two  year>s  aftev 
I  commencement  as  Henry  Probert  the  younger^  should 
deed  or  will  appoint,  and  in  default  of  sueh  appoint- 
it  to  pay  500/.  a-piece  to  his  two  sisters,  Elizabeth  It^" 

and  Rachel  Cliffbrdy  in  such  case  the  payment  of  t^e 
tr  1,000/.  was  to  cease. 

lenry  Probert  the  younger,  by  bis  will  of  the  8th  oi 
ember,  1726,  did  thereby  $rmly  charge  all  his  real  estate 
I  the  sum  of  1,000/.  to  be  paid  by  his  sisters  out  of  their 
ective  shares  of  his  estate,  unto  the  plaintiff  in  three 
tths  after  his  decease;  and  devised  all  his  estate  ^ven 

by  his  cousin  Henry  Probert  to  Franeis  Jenkins  and 
mas  difibrdf  and  the  survivor;  but  if  bis  personal  estate 
short  of  the  legacies  thereby  given,  such  defieieney  te  be 
If  good  by  disposal  of  that  part  of  the  estate  given  to 
tins  and  CKJjiord. 

Tenry  Probert  the  younger,  survived  his  ikther,  and  died 
lout^  issu^ }  and  Charges  Probert  was  dead,  having  de- 
d  his  reversion  in  the  jointure  estate  to  his  sisters. 
lie  executor  of  Henry  Probert  the  younger,  had  taken 
lession  upon  his  death,  of  the  paraphernalia  of  the  plain- 
which  consisted  of  diamonds,  rings,  and  earrsags. 
he  estate  in  jointure  was  proved  to  be  only  of  the  value 
!40i/.  per  tmnum,  after  all  deductions,  except  taxes. 
b.  Browne  and  Mr.  Noely  for  the  plaintiff,  insisted  that 
1,000/.  ought  not  to  be  considered  as  a  satisfacti<m  fcHT 


PmeBimv 
CuwoaB. 
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PROBERTi;.  CLIFFORD. 

ESTHER  PROBERT,  Widow  of  HENRY> 
PROBERT  the  Younger $  Pbiiitiffj  ^ 

and 
THOMAS  CLIFFORD  and  Others      ,     .    Defendviki 


1  Atk.  440. 

In  marriage 
contracts 
when  the 
fM^iiiie  of 
'the  wif(^  W 
p«id  U)  thc^ 
iitbePj,  or 
tpcmr  inv 


This  was  ft  bill  brought  by  the  plaintiff  to  hi^ye  the  1^ 
ficlency  of  her  jointure  made  good  according  to  the  COfeiv^. 
in  her  marriage  settlement^  to  have  I^OOO/.  wMi  inlarf 
from  three  months  after  h^r  husband'a  deaths  lused  if  I 
jiaid  to  her  pursuai^  to  his  will»  and  to  have  her  fqwfip 
naUfi  delivrred  to  l^r  or  aatiafactioa  for  tbe  sama 

dpuhranocf^ 

or  to  t)^  son  ^  a^^  t1^  fath^  ivid  the  son  whf  ar«  parUea  to  tha  vmrruwe  ooalnK^  ^HJJ' 
jointly  thi^t  the  Mn^ei'^joiiiiture  shaU  he  of  a  certa|i|  valueA  in  case  of  »  deflidencj  OeilMi 
a  lien  -both  upon  the  estate  of  the  fitber  and  son.  ^^ 

And  where  a  person  having  a  power  to  charge  an  eatata  wMi  2,0QiU  atop  tie  teii  n 
wife,  gives  her  1,000/.  payable  with  interest  thdree  months  alter  his  own  death;  heUAilii 
gift  of  the  1,000/.  was  a  good  execution  of  the  power,  though  it  could  not  bendaed  itthidv,^ 
appointed  ;  and  that  the  interest  could  not  be  made  good  untU  it  amounted  to  %JMLktM 
would  be  to  charge  the  estate  with  the  principal  sum  of  2,000A 

A  widow  is  entitled  in  respect  to  her  parapkemaUa  to  marshal  assets  aa  agunst  nii< 
descended  j  (2)  but  not' as  against  a  devisee.  (3) 

By  a  settlement  made  on  the  3rd  of  April,  1700,  ^  ^ 
plaintiff's  marriage  with  Henry  Probert  the  yoongerii 
consideration  of  the  marriage  and  3^000/.  portion  ptid  ti 
Henry  Probert  the  younger,  by  the  consent  and  dicecta 
of  his  father  Henry  Probert  the  elder,  and  in  coosite- 
tion  of  1,600/.  to  Thomas  Morgan^  and  1,400/.  pail  ^ 
Thomas  Morgan  and  John  Morgan  by  Henry  ProUH^ 
younger,  by  direction  of  Henry  Probert  the  elder,  to  k 
applied  to  particular  trusts  mentioned  in  a  former  aetft- 
ment,  Henry  Probert,  the  elder  and  Henry  Proberij  to 


(1)  The  statement  of  this  case  and 
the  arguments  of  counsel  are  taken  from 
Lord  Hardwicke^s  Note-book ;  the 
judgment  from  Atkyns. 

(2)  Tipping  V.  Tipping,  I  P.  Wms. 
729.     Sneison  v.  Corbet,  3  Atk.  369. 

(3)  So  Ridout  V.  Lord  Plymouth, 
2  Atk.  105.  See  Tynt  v.  Tynt,  2 
P.  Wms.   642.  contra;   but  if  estates 


are  devised  subject  to  the  payacit  d 
debts  the  Court  will  io  respect  of  f^ 
raphernalia  marshal  the  assets  tfii^ 
estates  devised.  Incledon  y.  Ncrtkc^ 
3  Atk.  430.  Ridoui  y.  PlymoiAf^ 
Atk.  105.  Boynton  y.  Parkkfftiii^ 
Bro.  Ch.  Ca.  576.  Aldrkh  r.  Cotfffi 
8  Ves.  397. 


c^IlSiss  in  chan(?ehy. 


<8d 


igepj  granted  certain  premifies  from  and  after  the  deatk 
^enry  Probert  the  younger,  to  the  use  of  the  plaintiiy 
ler  life,  for  her  jointure  and  in  lieu  of  dower^  with  re- 
)^r  to  such  of  the  sons  by  her  as  Henry  Probert  the 
iger,  should  appoint,  and  both  the  father  and  son  cove- 
\  for  themselves,  their  heirs  and  executors^  that  tke  pse-r 
ts  lin^ited  for  her  jointure^  are  and  shall  continue  during 
life  of  the  clear  yearly  value  of  300/.  per  annum,  over  and 
e  all  charges  and  expenses  whatsoever,  public  taxes 
he  king  or  government  excepted. 
f  a  settJement  made  in  I7OG,  and  to  which  Henry  Pro- 

the  elder  and  younger  were  parties }  the  remainder  in 
»f  the  lands  comprised  in  the  first  settlement  were  lir-. 
d  to  Charles  Probert,  a  son  of  Henry  Probert,  the  el- 

by  a  second  marriage ;  and  a  term  of  500  years  on  the 
3  premises  was  limited  to  trustees  to  oomm^iee  after 
death  of  Henry  Probert  the  younger  and  the  plaintiff^ 
aise  2,000/.,  and  pay  the  s^me  within  two  years  aftev 
i  commencement  as  Henry  Probert  the  younger^  should 
leed  or  will  appoint,  and  in  default  of  sueh  appoint- 
t  to  pay  5001.  a-piece  to  his  two  sisters,  Elizabeth  ItW" 

and  Rachel  Cliffbrd,  in  such  case  the  payment  of  t^e 
r  1,000/.  was  to  cease. 

^enry  Probert  the  younger,  by  bis  will  of  the  8th  €i 
ember,  1726,  did  thereby  $rmly  charge  all  his  real  estate 

the  sum  of  1,000/.  to  be  paid  by  his  sisters  out  of  their 
ective  shares  of  his  estate^  unto  the  plaintiff  in  three 
ths  after  his  decease;  and  devised  all  his  estate  given 

by  his  cousin  Henry  Probert  to  Francis  Jenkins  and 
mas  Clifibrd,  and  the  survivor;  but  if  bis  personal  estate 
ihort  of  the  legacies  thereby  ^ven,  such  defieieney  te  be 
f  good  by  disposal  of  that  part  of  the  estate  given  to 
iins  and  CUJhrd. 

Tenry  Probert  the  younger,  survived  his  iMher,  and  died 
lout^  issuf ;  and  Charges  Probert  was  dead,  having  de- 
1  his  reversion  in  the  jointure  estate  to  his  sisters, 
be  executor  of  Henry  Probert  the  younger,  had  taken 
ession  upon  his  death,  of  the  paraphernalia  of  the  plain- 
which  consisted  of  diamonds,  rings,  and  earrrngs. 
he  estate  in  jointure  was  proved  to  be  only  of  the  value 
'40i.  per  annum,  after  all  deductions,  except  taxes, 
[r.  Jibfowne  and  Mr.  Noel,  for  the  plaintiff,  insisted  that 
1,000/.  ought  not  to  be  considered  as  a  satisfaction  tofg 


CuivoaB. 
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the  deficiency  of  the  jointure;  the  legacy  being  intended  bf 
the  testator  as  a  legacy  of  bounty.    - 

As  to  the  1  ^000/.^  it  is  objected  that  it  cannot  be  raised 
until  after  the  plaintiff's  death ;  the  will  directs  it  to  kt 
raised  three  months  after  the  testator's  death^  and  it  is  ooif 
a  1,000/.^  which  is  less  by  one-half  than  he  had  the  powernf 
raising,  and  the  other  1,000/.  may  be  applied  by  mj  of 
interest. 

As  to  the  paraphernalia,  it  is  objected  that  the  penaod 
estate  is  deficient  by  reason  of  debts. 

But  the  plaintiff  is  entitled  by  way  of  circuity  to  stand  ii 
the  place  of  the  specialty  creditors  to  have  a  satisfiurtknoik 
of  the  real  estate. 

Mr.  Chute  for  the  executor  of  Henry  Probert  the  diH 
insisted  that  the  assets  of  the  father  were  not  liable  to  note 
good  the  covenant,  but  if  liable  not  until  the  assets  of  tk 
son  had  been  first  applied  ;  the  &ther  was  only  a  surety  fr 
the  son;  the  covenant  is  joints  and  the  charge  snrriiei 
against  the  son. 

The  Attorney-General  for'the  executors  oi Henry  PrM 
the  younger,  and  for  those  entitled  to  the  estate  in  jcnnlnie 
expectant  upon  the  plaintiff's  death,  insisted  that  the  fiAs 
and  son  were  both  equally  contracting  parties  to  the  put- 
tiff's  settlement,  and  though  the  son  survived  the  father,  tb 
Court  would,  by  the  rules  of  equity,  make  both  their  estdei 
liable.  And  he  likewise  insisted  that  his  will  was  not  a  good 
execution  of  his  power.  The  estate  which  he  had  a  powtr 
to  charge  was  not  his  estate,  if  so,  that  the  IfiOOl.  woddgo 
between  the  sisters. 
May  \2, 1739.  LoRD  CHANCELLOR. — In  marriage  contracts^  when  tk 
fortune  of  the  wife  is  paid  to  the  father,  or  to  clear  incnB> 
brances,  or  to  the  son ;  and  the  father  and  the  son  areftf' 
ties  to  the  marriage  contract,  the  wife  has  a  lien  both  vjen 
the  estate  of  the  father  and  son. 

As  to  the  woodland  part  of  the  estate,  it  appearing  tU 
notwithstanding  a  valuation  was  made  of  what  arose  bm 
the  felling  of  timber  and  cutting  wood  every  year^  adefidcncf 
still  remained  to  satisfy  the  jointure.  An  account  (tf  asaeli 
was  decreed,  and  that  the  deficiency  in  the  jointure  sbodi 
be  made  good  out  of  the  personal  estates  of  the  &ther  M 
son,  pursuant  to  their  covenant  and  in  case  that  should  b 
deficient,  out  of  their  real  estates,  liable  to  their  ddrtB  ^ 
specialty. 

Lord  Chancellor  held,  that  the  legacy  of  IfiOOl.  gnrti 
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by  will  to  the  wife^  ought  not  to  be  considered  in  this  case     Probert 
as  a  satisfaction  for  the  deficiency  of  her  jointure,  because  v- 

that  did  not  arise  till  after  his  death,  and  therefore  could  not  ^^'^^o^^* 

at  that  time,  be  in  his  consideration;  and  as  the  jointure  TheI,OOOAgi- 

lands  are  covenanted  by  the  marriage  settlement  to  be  worth  vcn  by  the  wUi 

to  the  wife 

SO  much  clear  of  all  reprizes,  the  testator  plainly  intended  cannot  be  con- 
the  1,000/.  as  a  bounty  to  her.  ^Konfor 

the  deficiency  of  her  jointure,  for  as  the  jointure  lands  are  covenanted  to  be  worth  so  mucb, 
dear  of  all  reprises,  the  testator  intended  the  1,000/.  as  a  bounty. 

There  was  another  question,  out  of  what  fund  this  le- 
gacy was  to  be  paid  ?  For  by  the  settlement,  the  hus- 
band had  a  power  to  charge  the  estate  with  2,000/.  after  the 
death  of  his  wife,  and  a  term  of  years  was  raised  for  that 
purpose. 

The  words  of  the  husband's  mil  were,  *'  First,  I  charge 
ail  my  real  estates''  8cc. 

Lord  Chancellor. — If  a  man  has  a  power  to  charge  an  if  a  person  in 
estate,  it  is  not  necessary,  in  the  execution  of  it,  he  should  ofV^^w-'^suf- 
refer  to  the  deed  out  of  which  the  power  arises ;  for  in  a  ficiently  de- 
court  of  equity  it  is  enough  that  his  intent  appears,  and  if  J^[^  he^hadT 
in  the  execution  he  suflBciently  describes  the  estate  he  had  ppwer  to 
a  power  to  charge,  the  estate  is  certainly  bound,  especially  tateu  bound, 
where  the  person  charging  is  a  purchaser  of  the  power.  Lo°refcrenc7to 

the  deed  out  of  which  the  power  arises. 

He  has  indeed  mistaken  a  circumstance  with  respect  to  the 
time  of  raising  it,  but  that  will  not  make  it  void. 

It  is  insisted  for  the  plaintiff,  that  as  the  husband  by  his 
will  left  her  the  1,000/.  payable  with  interest,  the  interest 
should  be  made  good  till  it  amounts  to  the  sum  of  2,000/, 
which  he  had  a  power  to  raise. 

But  his  Lordship  said  as  to  that,  the  1,000/.  being  the  only 
charge  upon  the  estate,  he  was  of  opinion  that  the  interest 
ahould  not  be  made  good  out  of  the  power,  for  that  is  to 
'  charge  the  estate  with  a  principal  sum  of  2,000/. 

With  regard  to  the  paraphernalia^  it  was  strongly  insisted 
upon  by  the  counsel  for  the  defendant,  that  the  wife  cannot 
ttand  in  the  place  of  bond  creditors ;  and  the  case  of  lapping 
Y.  Tipping,  I  P.  Wms.  729.  was  cited  for  that  purpose. 

Lord  Chancellor. — ^Where  there  are  real  estates  de-  Where  there 

are  real  estates 

^•cended,  the  wife  may  be  entitled  to  her  paraphernalia;  (1)  descended,  the 

wife  may  be 
•Btitled  to  her  paraphernalia,  but  otherwise  in  this  case,  where  the  real  estates  came  by  the 

m 

mm^mm^^,^mmt  m  i  .  ■— ^M— — —     i       ii     i  n      ■  —i.^— ■  ■— — 1— — .—  —————  i 

(1)    Iq  Lord    Hardwicke*8  Note-book,  there  are  the  foUowiog  words: — 
.^  Paraphernalia  ;  if  real  assets  descended  liable." 

2  T 
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Frobert     but  otherwise  in  this  case,  where  the  real  estates  came  by  tfc 

^*  husband,  and  said  the  case  in  2  Vern.  246.  had  been  carried 

Clifford,     ^^jj  £^  enough,  for  though  it  is  there  laid  down  that  where 

A.  dies  intestate,  or  by  will  doth  not  dispose  of  the  jewd^ 
his  wife  may  claim,  in  case  there  be  no  debts,  the  jeweb 
suitable  to  her  quality  to  be  worn  as  the  ornaments  of  her 
person  ;  yet  by  the  old  law  they  were  absolutely  in  the  power 
of  the  husband  ;  and  if  he  by  will  devised  away  the  jewrii^ 
such  devise  should  stand  good  against  the  wife's  datm 
of  paraphernalia^  Cro.  Car.  343.  and  I  Roll.  Abr.  911. 
sect.  9.  (2) 

His  Lordship  referred  it  to  the  Master  to  inquire  \m 
much  the  clear  yearly  value  of  the  jointure  lands  had  Wol 
short  of  300/.  per  annum  over  and  above  all  charges  and  re- 
prises, taxes  excepted  from  the  time  of  the  plaintiff's  fan* 
band's  death,  and  by  what  means  such  deficiency  was  oco- 
sioned,  and  what  the  clear  value  was  then  ;  and  directed  the 
deficiency  to  be  made  good  out  of  both  the  personal  esMei 
of  Henry  Prohert  the  elder  and  Henry  Probert  theyoufc^ 
and  in  case  the  respective  personal  estates  were  defidoty 
then  their  respective  real  estates  liable  to  specialty  ddrti^ 
or    so  much  as  should  be  sufficient,  were   to  be  add  or 
mortgaged  in  order  to  make  good  such  deficiency;  andlv 
Lordship  declared  that  the  plaintiff  is  entitled  to  1,OOOL 
given  her  by  the  will  of  her  husband,  to  be  raised  out  of  tb 
lands  comprised  in  the  500  years'  term,  to  be  raised  accori- 
ing  to  the  trusts  of  that  term,  but  that  the  principal  cannot 
be  raised  until  two  years  after  the  commencement  of  sad 
term  in  possession.     And  his  Lordship  reserved  libeitjfir 
the  representatives  of  the  plaintiff  to  apply  to  the  Coartfa 
directions  touching  the  same,  and  his  Lordship  reserYedlk 
consideration  of  interest  upon  the  1,000/.   from  the  eodrf 
three  months  after  her  husband's  death,  to  be  made  goodfl^ 
of  the  real  estates  descended  or  devised  until  after  tk  tf* 
counts  were  taken,  when  it  might  be  seen  whether  the  tifl* 
were  sufficient  to  answer  his  debts  ;  and  as  to  the  plaintiff 


(2)  The  paraphernalia  of  the  wife, 
which  have  a  preference  over  legacies^ 
and  are  liable  to  the  husband's  debts, 
Tipping  V.  Tipping^  1  P.  Wms.  729. 
Snelson  t.  Corbet^  3  Atk.  369.  Cflw- 
pion  v.  Cotton^  17  Ves.  272.,  though 
they  may  be  sold  or  ^iven  away  by  the 
husband,  cannot  by  his  will  be  devised 
during  his  wife's  life,  Tipping  v.  Tip* 


ping^  1  P.  Wms.  729.  &yir«r  * 
Trevilyan^  ante,  page  109.  iW% 
V.  Northey^  2  Atk.  77.  Bnt  if* 
presents  be  made  to  the  wife  o^tf 
before  or  after  the  marriage  by « '^ 
lative  or  friend  they  are  to  be  «•■• 
dered  as  gifts  made  to  her  sep*^ 
use,  Graham  v.  Liord  Londomdtrth^ 
Atk.  393. 
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demands  of  htv paraphernalia  in  case  the  personal  estate  of  her 
husband  should  be  found  sufficient  to  answer  his  debts,  it  was 
ordered  that  such  paraphernalia  as  had  been  possessed  by  any 
of  the  defendants  should  l)«  delivered  to  her  by  such  of  the  de- 
fendants as  had  possessed  the  same,  and  in  case  such  his  per- 
sonal estate  should  be  exhausted  by  the  payment  of  his  debts, 
his  Lordship  declared  that  the  plaintiff  was  entitled  to  have  a 
satisfaction  for  her  paraphernalia  out  of  his  real  assets  de- 
scended to  his  heir  at  law,  that  should  be  remaining  after  all 
his  debts  are  paid.  (3) 


6i8 

Pro  BERT 

V. 

Clifford. 


(3)  Reg.  Lib.  B.  1738.  fo.  310. 


HANS  STANLEY,  and  ELIZABETH, 
ANN,  and  SARAH  STANLEY  (his 
Sisters)  infants,   by  EDWARD   HOO-| 

PER,  their  next  Friend 

and 

PHILLIPPA  STANLEY,  Widow,  and^ 
ANNE  STANLEY,  Widow      .     .     . 


Plaintiffs  3  (1) 


Defendants. 


1  Atk.455. 


May  Uthj  1739. 

William   Stanley,   and  Anne^    his  wife   had  two   sons, 

George  and  Hohy^  who  severally  married  in  their  father's 

lifetime ;  William  the  father  dies,  Anne  his  wife  survives  /^^  and  Anne 

him,  George  afterwards  dies,   and  leaves  several  children,  ^*'  ^*^^»  ^^ 

,  ,  .  .         two  sons, 

who  are  still   living;    then    Hoby   dies  intestate    (leaving  George nnd 
Phillippa  his  wife)  possessed  of  a  very  large  personal  estate.  ^'jSiiy  marrfSl 

in  their  father's  lifetime ;  William  the  father  dies,  Anne  his  wife  sunnves  him  ;  George  after- 
varc^s  dies,  and  leaves  several  children,  who  are  still  living,  then //b6y  dies  intestate,  leaving 
JPAiUippa  his  wife  possessed  of  a  very  large  personal  estate. 

The  children  of  George  bring  a  bill  against  Phillippa,  who  has  administered  to  her  husband, 
and  also  against  j4nne  their  grandmother,  insisting,  that,  as  the  representatives  of  their  father, 
they  were  entitled  with  their  grandmother  to  one  half  of  the  moiety  of  the  intestate's  estate, 
the  wife  being  entitled  to  the  other  moiety,  by  the  22  and  23  Car.  2.  c.  10. 

The  residue  of  the  intestate's  estate,  after  satisfaction  of  debts,  directed  to  be  divided  into 
four  equal  parts,  two  fourth  parts  thereof  to  be  retained  by  Phillippa  the  intestate's  widow, 
one  fourth  part  to  be  paid  to  .'/nne  Stanley  the  intestate's  mother,  and  the  remaining  fourth 
part  to  be  laid  out  in  South  Sea  Annuities,  in  the  name  of  the  Accountant  General,  subject  to 
the  order  of  the  Court,,  for  the  benefit  of  the  children  of  George,  equally  to  be  divided. 


(1)  This  case  is  taken  from  Atkyns  ;  it  corresponds  with  Lord  Ilardmcke^s 
Not«»book}  and  a  manuscript  report  of  the  same  case. 

2  T  2 
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Stanley         The  chUdren  of  George  bring  this  bill  against 

V.  who  had  administered  to  her  husband^  and  also  agaimt 

Stanley*  jinne  their  grandmother,  insisting  that,  as  the  represents- 
tives  of  their  father,  they  were  entitled  with  their  grandmc^- 
ther  to  one-half  of  the  moiety  of  the  intestate's  estate,  the 
wife  being  entitled  to  the  other  moiety  by  the  22d  and  23d 
Car.  2.  c.  10. 

It  was  insisted  for  the  plaintiffs  by  the  Attomey-GeKimif 
Mr.  Chutej  and  Mr.  Banks,  that  by  the  statute  of  the  1st 
Jac.  2.  c.  17.  s.  7.  it  is  enacted,  that  if  after  the  death  of  tte 
father,  any  of  his  children  should  die  intestate,,  without  wife 
or  children  in  the  life  of  the  mother,  every  brother  and  a»- 
ter,  and  the  representatives  of  them,  shall  have  an  tcpA 
share  with  the  mother. 

In  this  case  there  is  a  wife  left,  but  the  intent  of  the  act 
was  to  put  the  intestate's  brothers  and  sisters  and  their  le- 
presentatives,  in  the  same  light  and  condition  with  the  mo- 
ther ;  so  that  whenever  the  mother  was  entitle,  the  brotks 
and  sisters,  and  their  representatives  {per  stirpes,)  weie  \s 
have  an  equal  share  with  her,  and  cited  the  case  of  K^fhtsj 
V.  Keylway,  2  P.  Wms.  344.  Pasch.  12  Geo.  which  wis  m 
follows  :  The  plaintiff  was  the  widow  and  administratrix  cf 
one  that  died  intestate  having  no  children,  but  left  a  motho^a 
brother  and  sister,  and  brother's  children,  and  it  was  decred 
the  wife  should  have  a  moiety,  and  the  other  moiety  equOf 
to  the  mother,  brother  and  sister,  and  brothers'  childieif 
(as  representatives  of  the  father,  per  stirpem),  which  ca«  it 
exactly  the  same  with  the  present  in  every  circumstaDce, 
except  that  in  the  present  case  the  intestate  had  no  brothff 
and  sister  living  at  his  death,  which  is  not  material,  in  x^ 
gard  that  the  children  of  the  brother  take  by  way  of  rept' 
sentation. 

It  was  insisted  for  the  defendant,  the  intestate's  moAer, 
by  Mr.  Browncy  Mr.  Gundry,  and  Mr.  Hojtkins,  that  tiMse 
statutes  are  to  receive  a  favourable  construction  to  exdaJs 
representations  in  a  remote  degree,  in  respect  of  coUatenk) 
agreeable  to  the  case  of  Carter  v.  Crawley ,  Raym.  496^  vA 
that  the  words  in  the  statute  of  James  are  in  the  conjunctiTe, 
and  require  a  brother  or  sister  to  be  in  esse,  as  well  as  repr^ 
sentatives  of  brothers  and  sisters  to  make  a  case  within  tbt 
statute. 
Where  an  m-        It  has  been  determined,  that  when  the  intestate  lean* 

testate  leaves 

brother's  and  sister's  children,  and  no  brother  or  sister,  they  take  per  capita^  as  next  of  Vii» 
and  not  by  representation ;  so  if  he  died,  leaying  aunts  and  nieces,  and  no  brothers  or  uOin, 
they  would  all  take  per  capUa  t  but  if  the  father  of  the  nieces  had  been  living,  he  wonld  bft 
taken  the  whole. 
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brother's  or  sister's  children,  and  no  brother  or  sister,  such 
children  take  per  capitttj  as  next  of  kin,  and  not  by  repre- 
sentation, fFalsh  v.TFalshj  1  £q.  Ca.  Ab.  249.  pi.  7-  &nd  that 
the  construction  of  the  statute  was  the  same  if  a  man  died 
leaving  aunts  and  nieces,  and  no  brother  or  sister,  such  aunts 
and  nieces  would  all  take  per  capita,  and  the  nieces  could 
not  take  per  stirpes  ;  and  yet  if  the  father  of  the  nieces  had 
been  living,  he  would  have  taken  the  whole,  and  this  was 
determined  in  the  case  of  Durant  v.  Priestwoody  June  30th 
1738.  (2) 

And  from  hence  it  was  argued,  that  as  there  was  no  bro-- 
ther  or  sister  of  the  intestate  living,  if  the  plaintiffs  in  this 
case  took  anything,  it  must  be  necessarily  per  capita,  and 
not  by  representation  3  that  when  brother's  children  take 
per  capita,  they  must  necessarily  take  as  next  of  kin,  be- 
cause, as  they  are  not  in  equal  degree  with  the  intestate's 
mother,  they  could  not  otherwise  take  at  all. 

And  it  was  further  urged,  that  if  they  were  entitled  by  re- 
presentation, it  might  be  carried  to  the  fourth  or  fifth  ge- 
neration,  for  there  was  nothing  to  restrain  it  in  this  act,  as 
ffaere  was  in  the  statute  of  distributions,  which  would  create 
great  confusion  and  fractions  in  the  estates  of  intestates. 

LfORD  Chancellor: — ^There  are  two  questions  in  this 
case, 

1st.  Whether  the  plaintiffs,  who  are  the  nephews  and 
nieces  of  the  intestate,  shall  share  with  the  intestate's 
mother,  there  being  a  widow  of  the  intestate  ? 

2dly.  Supposing  they  may  share,  notwithstanding  that 
objection,  whether  they  can  come  in,  in  respect  that  there  is 
no  brother  or  sister  of  the  intestate  living  ? 

As  to  the  first,  it  is  directly  within  the  case  of  Keylway  v. 
Keylway,  and  I  am  satisfied  with  the  reason  of  that  case.  It 
depends  upon  the  construction  of  the  proviso  in  the  statute 
of  James,  which  is  very  inco^ectly  penned,  and  so  is  the 
statute  of  distributions  ;  and  therefore  a  construction  is  to 
be  made  upon  the  second  statute,  according  to  the  intent 
and  meaning  of  the  legislature. 

Upon  the  statute  of  distributions,  the  descending  line  ex- 
cluded all  collaterals,  and  afterwards  went  to  the  next  of 
kin  3   so  that  the  father  or  mother  would  take  all.    As,  sup- 


Stanley 

V, 

Stanley. 


May  14,  1739. 


The  Btotute  of 
distributionB, 
and  the  statute 
of  James  2, 
YtTY  incorrect- 
ly penned,  and 
therefore  the 
latter  is  to  be 
construed  ac- 
cording to  the 
intent  of  the 
legislature. 


rfHa 


(3)  Ante,  p.  448.  S.  C. 
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Stanley      pose  a  rich  citizen  died  intestate^  his  share  would  all  go  to 
V.  tlie  mother ;    therefore  the  subsequent  statute  intended  she 

Stanley.     si,ould  have  a  provision  only  equal  with  a  brother  and  sister 
of  the  intestate. 

As  to  the  second  question,  it  is  a  new  one ;  for  the  Intestate 
has  left  no  brother  or  sister  for  the  mother  to  coUat^  or 
share  equally  with* 

The  case  of  fFalsh  v.  fFalshj  is  grounded  upon  the  statute 
of  Car.  2.  s.  5.  The  words  of  the  act  do  suppose  that  there 
must  be  some  persons  to  take  in  their  own  right,  and  othen 
in  right  of  representation ;  but  the  statute  of  JTames  2iKi  is 
of  a  different  kind,  and  lets  in  another  person. 
The  word  Here  is  a  mother  takes  an  original  share  in  her  own  right, 

^»  and"  in  the  ^nd  the  brother's  and  sister's  children  take  as  if  the  brother 
Jame»  2.  c.  17.  and  sistcr  were  living ;  for  the  word  ^'  and^*  immediate^ 
pre"cdiM  iL  preceding  the  words,  *^  the  represaitatives/'  must  be  con- 
words  "  the      stmed  in  the  disjunctive. 

representa- 

tiyes"  must  be  construed  in  the  disjunctiye. 

The  proviso  in  As  to  the  objection^  that  such  representation  might  be  €»• 
James  is  to  be  ned  to  several  generations^  I  think  that  consequence  does 
incorporated     not  follow,  for  the  proviso  in  the  statute  of  «/ame5  is  to  be 

into  the  statute  ,  '  * 

ofCharUM  incorporated  into  the  statute  of  Charles j  which  expresdf 
that^prcsen-  ^^F^j  ^^^  representations  shall  not  be  carried  beyond  ho- 
tions  shall  not  thers'  and  sisters*  children,  and  this  is  agreeable  to  the  mk 
yond  brothers  *  my  Lord  i/a^  lays  down  in  1  Ventr.  that  statutes  made  ffft 
and  sisters'       ^naterid  shall  be  construed  into  one  another. 

children.    The 

rule  is,  that  statutes  made  pari  materia^  shall  be  construed  into  one  another. 

I  think  the  statute  of  James  intended  to  let  in  the  rale  of 
the  civil  law,  which  contained  three  lines,  ascending,  des- 
cending, and  collateral ;  the  descending  line  absolutely  ex- 
eluded  all  others,  the  ascending  excluded  all  collaterals  ex- 
cept brothers  and  sisters,  and  they  took  alike. 

His  lordship  therefore  ordered  the  residue  of  the  intestate's 
estate,  after  satisfaction  of  debts,  to  be  divided  into  twr 
equal  parts,  and  two-fourth  parts  thereof  to  be  retained  bf 
the  defendant  P/«7Zi/?pa,  the  intestate's  widow,  and  one-fomih 
part  to  be  paid  to  the  defendant  Anne  Stanley ^  the  intestate's 
mother,  and  the  remaining  fourth-part  to  be  laid  out  in 
South  Sea  Annuities,  in  the  name  of  the  Accountant  Ge- 
neralf  subject  to  the  order  of  this  Court,  for  the  benefit  of 
the  plaintiffs  the  infants,  equally  to  be  divided.  (2) 


(2)  Reg.  Lib.  B.  1738.  fo.  283. 
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STEVEN  UNWIN  and  MORLEY  UN-?  „,  .  ,.„    „, 
WIN. J  Plaintiffs  J  (1) 

and 

ROBERT  GROSVENOR  Surviving  Assig-) 
nee  under  a  Commission  of  Bankruptcy>  Defendant, 
agdnst  MARTIN  UNWIN 


•        t 


Shezoing  Cause  against  a  Decree. 


secure 


3%  I4thy  1739. 

Martin  Unwin  being,  under  an  order  of  the  Court,  ap-  MarHnUnwin 
I>ointed  receiver  of  the  Duchess  of  Montagu's  estate,  and  the  ™*^"  '"J*^ 

,  .  .  .    °  ^  sigQincnt  of 

plaintifts  having  entered  into  a  recognizance  as  his  sureties,  debts  due  to 
by  way  of  counter-security  itfoy-^m  Umuin  in  consideration  order  to  sec 
of  500/.  due  to  the  plaintiffs  on  balance  of  accounts,  and  for  *^«  8"°»  of 

♦li«:  »4.  •     i.    «.u  •  .J  1   500/.  due  to 

wieir  secunty  against  the  recognizance,  assigned  several  the  plaintiffs, 

debts  due  to  himself,  and  a  month  after  the  assignment  be-  ^'^^^l  ^^^^l^^i 

^nie  a  bankrupt,  and  this  was  a  bill  brought  to  compel  de-  a  recoirnisaace 

fendant  to  account  for  such  monies  as  defendant  had  re-  by^them*on^bis 

^ived  out  of  any  debts  assi^ed  to  plaintiffs,  and  to  suffer  ^c^a>^  «nd  a 

^1^.    ^.-,    ^  -  i.i_-  ,  .1  ,    month  after- 

P^intms  to  make  use  of  his  name  to  secure  the  residue,  and  wards  becomes 
^  restrain  defendant  from  recovering  the  debts.  ^*HdS^\hat 

the  assignment  is  good  and  not  fraudulent  against  the  other  creditors  of  the  banknipt.  (2) 

Mr.  Pil^worth  and  Mr.  Mason  for  the  defendant. 

Xhis  assignment  is  fraudulent :  Fraudulent  assignments 
"iud  the  bankrupt  but  not  the  assignees.  There  is  more  re- 
cited to  be  due  in  the  agreement  than  was  really  due  from 
-^firtin  Unwin,  These  debts  remained  in  the  power  of  the 
U^nkrupt,  and  there  was  no  notice  to  the  debtors  before  the 
bankruptcy,   and  they  relied  upon  the  statute,   of  the  21 

•'^c.  I.e.  19.  sect. 7- 

"^ —  _  ^       -     -  _^..^____^_ 

(1)  The  arguments  of  counsel  in  this  of  such  act  with  a  view  to  give  a  pre- 

case  are  taken  from  Lord  JJardzcicke^s  ference  to  a  particular  creditor,  is  void, 

^ote-book;  the  statement  of  the  case  and  See   Worsley  y,  De  Mattos^    1   Burr, 

^he  judgment  from  a  manuscript  report.  467.     liar  man  v.  Fishar^  Cowp.  1 17. 

(5)  It  seems  however  that  a  convey-  Hartshorn  v.  Slodden^  2  Bos.  &  Pull. 

««ice  made  by  a  trader  before  an  act  of  68?. 
uaukruptcy  and  made  iu  contemplatioa 
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It  would  be  a  defence,  indeed  for  them  if  they  had  paid  it      Unwik 
to  the  assignor,  and  were  afterwards  sued  by  the  assignee,  v- 

but  it  is  no  defence  on  the  part  of  the  present  defendants  j  Grosvenob. 
and  it  is  objected  that  this  assignment,  according  to  the 
doctrine  of  Twyne^s  case,  3  Co.  81,  is  fraudulent,  because  the 
property  remained  still  in  the  assignor.  But  that  doctrine 
extends  not  to  such  an  assignment  as  this,  but  only  to  an 
assignment  or  sale  of  chattels  which  lie  in  livery.  Choses  in 
action  will  always  remain  in  some  measure  in  the  power  of 
the  assignor. 
Decree  affirmed. 


LORD  ABERGAVENNY Plaintiff;  (I) 

and 

JEDMUND  THOMAS Defendant. 


Ma^  ISth,  1739. 

This  was  a  bill  brought  by  the  lord  of  a  manor  against  the  In  order  to  ct- 
defendant,  who  continued  in  possession  of  a  copyhold  estate  in  a  tenant^of 
of  the  manor,  after  the  lives  for  which  it  had  been  sranted  *  copyhold  ei- 

®  tate  for  Utcs 

had  expired,  and  had  confounded  the  copyhold  lands  with  to  a  renewal, 
part  of  his  own  freehold  lands.    The  object  of  the  bill  was  ^^  ^^^'"'^ 
to  distinguish  the  copyhold  lands  from  defendant's  freehold  ^Y>^  payment 
lands,  and  set  out  the  boundaries,  and  if  that  could  not  be  be  baa  a  right 
done,  then  that  an  equal  quantity  of  land  might  be  set  out  ^  renew. 
and  held  to  be  enjoyed  as  copyhold,  and  for  an  account  of 
rents  due  after  the  expiration  of  the  lives  for  which  the 
copyhold  had  been  granted. 

The  defendant,  by  his  answer,  insisted,  that  the  plaintiff 
was  not  entitled  to  the  possession  of  the  copyhold  estate,  on 
the  ground  that  though  the  estate  was  a  copyhold  estate  for 


(I)  The  statement  of  this  case  and  .'Lord  JSardwickeU    Note-book;    the 
the  argaments  of  ooonsel  are  taken  from    jadgment  from  a  maaascript  report. 
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iras  reversed  in  the  House  of  Lords,  because  it  appeared  by 
the  rolls  of  the  manor  that  there  had  been  no  fixed  fine,  only 
that  the  tenants  had  seen  what  was  the  highest  had  ever  been 
taken,  and  then  set  up  a  custom  of  renewing  upon  payment 
of  a  reasonable  fine,  so  as  the  same  did  not  exceed  such 
value.  But  if  this  was  allowed,  such  customs  might  be  set 
lip  in  almost  all  the  manors  in  the  kingdom. 

It  was  proved,  that  there  had  been  a  proclamation  in  the 
lord's  court,  for  the  heir  to  come  in  and  renew,  or  to  shew 
cause  why  the  lord  should  not  enter  upon  the  estate  as  his 
own.  This  is  not  proof  of  a  tenant's  right  of  such  renewal  i 
but  done  only  in  order  to  prefer  the  heir  before  any  other 
in  case  he  will  agree  for  the  renewal ;  and  the  person  who 
has  been  steward  for  above  twenty  years,  has  sworn  that  he 
never  knew  any  tenant  insist  upon  such  a  right  before  the 
present  defendant.  The  decree  must  therefore  be  that  there 
be  a  commission  to  ascertain  the  boundaries,  and  that  the 
defendant  pay  the  plaintiff  his  costs.  (1) 


Aberga- 
venny 

TUOHAS* 


(1)  Reg.  Lib.  B.  1738.  fo.  294. 


BENSON  V.  BALDWYN.  (1) 


Mai/  I9thj  1739. 

liORD  Chancellor. — Where  a  man  is  entitled  to  a  rent 
out  of  lands,  and  through  process  of  time  the  remedy  at  law 
is  lost,  or  become  very  difficult,  this  court  has  interfered  and 
given  relief,  upon  the  foundation  only  of  payment  of  the  rent 
for  a  long  time,  which  bills  are  called  bills  founded  upon  the 
solet :  Nay,  the  court  has  gone  so  far  as  to  give  relief,  where 
the  nature  of  the  rent  (as  there  are  many  kinds  at  law)  has 
not  been  known,  so  as  to  be  set  forth,  but  then  all  the  terre- 
tenants  of  the  lands,  out  of  which  the  rent  issues,  must  be 
brought  before  the  Court,  in  order  for  the  Court  to  make  a 
complete  decree. 


1  Atk.  598. 

A  bill  may  be 
brought  for 
rent  la  this 
Court  where 
the  remedy  at 
law  is  lost  or 
becomes  yery 
difficult,  and 
this  court 
will  reliere 
on  the  foundA' 
tion  of  pay- 
ment for  a 
length  of 
time. 


(1)  This  case  is  taken  from  Atkyns.     that   the  plaintiff  being  entitled   to  a 
It  appears  from  the  Register's  Book,    moiety  of  certain  manors^  and  to  a  cer- 
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BANKS  V,  WEBB. 

NKS Plaintiflf;  (1) 

and 

tf  WEBB,  JOHN  WEBB,  and>  ^  ^    ^ 
lS  WEBB \  I^«f«»<*^*s» 

AND 

tf  WEBB  and  JOHN  WEBB  .    Plaintiffb^ 

and 
lNKS Defendant. 


Mdff  22(f  and  23(f,  1739. 

:iff,  John  Banksj  brought  his  bill  to  haVe  a  divi-  The  anceston 
aste  called  Canford  Heathy  according  to  the  shares  s\^j^JS^b^\ 
he  plaintiff  and  defendants  were  entitled,  either  being  seised  of 
:o  the  terms  of  an  agreement  of  the  7th  of  De-  ca«^rf/w», 
39,  or  according  to  the  original  right  which  each  *°^  '^^h^lT** 
intecedent  to  the  agreement.  fendant,  Sir 

John  Webb, 
f  the  manor  of  Great  Canford,  in  1639  entered  into  an  agreement,  wbereby  after 
here  were  wastes  lying  intermixed,  wbicb  belong  to  both  manors,  and  that  one 
elonged  to  Canford  Priori^  and  that  J.  Webb  and  his  ancestors  had  made  endo- 

it  was  agreed  that  Sir  J,  BanJkt  might  inclose  fifty  acres  of  the  heath,  and  that 
t  enjoy  the  lands  formerly  inclosed,  and  that  the  residue  should  be  divided  into 
'ts ;  one  fourth  to  be  enjoyed  by  Sir  J,  Banks,  and  the  remaining  three  fourths  by 

the  same  division  should  be  made  in  the  event  of  an  indosure ;  upon  a  biU 
[le  plaintifif  for  a  specific  performance  of  the  agreement,  or  in  case  the  Court 
ink  fit  to  execute  the  agreement,  that  the  limits  and  boundaries  of  the  waste 
:ach  manor  might  be  ascertained  ;  upon  the  ground  that  the  agreement  was  made 
)r  life,  who  could  not  bind  the  remainder  man ;  that  it  had  not  been  carried 
n  within  a  hundred  years ;  that  the  acts  of  ownership  on  the  part  of  the  de- 
;stors,  inconsistent  with  the  agreement,  far  outweighed  the  acts  of  ownership 

side,  a  specific  performance  of  the  agreement  refused ;  and  the  plaintiff  not 
1  a  title  to  or  possession  of  the  soil,  or  any  impediment  why  he  could  not 
title  at  law ;  the  Court  would  not  direct  a  commission  or  an  issue  to  ascer- 
idaries  of  the  waste ;  and  a  cross  bill  by  the  defendant,  that  he  might  be  qui- 
ssion  of  the  waste,  dismissed,  being  founded  upon  a  mere  legal  title,  and  no 
having  been  had  to  try  the  right. 

Webby  the  plaintiff  in  the  second  cause,  by  his 
claimed  title  to  the  whole  of  Canford  Heath,  as 
of  his  manor,  and  prayed  to  perpetuate  the  testi- 


statement  of  this  case  and    judgment  verbatim  from  a  manuscript 
[its  of  counsel  are  taken  from     in  his  Lordship's  hand  writing. 
duicke^s   Note-book ;    the 
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Banks       mony  of  his  witnesses^  and  that  he  might  be  quieted  in  tk 

^-  possession  of  it. 

Webb.  gjj.  JqJ^j^  Banks j  the  great-grandfather   of  the  plainttf 

Banksy  being  entitled  to  the  manor  of  Canford  Priors^  anl 
John  fFebb,  the  grandfather  of  the  defendant  Sir  J.  /Tett, 
being  entitled  to  the  manor  of  Great  Canford^  by  an  inden- 
ture, dated  the  7th  of  December,  1639,  and   made  beiwca 
the  said  Six  J. Banks  of  theone  part,  his  Majesty 's-Attornef- 
G^neral,  and  the  said  J.  Webb  of  the  other  part,  after  re- 
citing that  Sir  J,  Banks  was  seised  of  the  manor  of  Canford 
Priors,  and  the  said  J,  Webb  of  the  manor  of  Great  Cat^od, 
to  which  there  were  great  wastes  and  commoBS  •  bdoog^g 
lying  intermixed,  and  that  one-fourth- part  thereof  belo^ 
to.  the  manor  of  Canford  Priors,  and  John  Webb  and  \k 
ancestors  had  made  inclosures  of  part  of  the  wastes  and  coa- 
mons;  now  for  recompense  to  be  made  to  the  said  Sir/. 
Banks,  for  such  inclosures,  it  was  agreed^  that  the  said  Sir 
John  Banks  might  inclose  fifty  acres  of  the  said  heatb,  asl 
have  the  same  for  his  own  benefit ;  and  that  John  WA 
might  enjoy  the  lands   formerly  enclosed ;.   and  that  tk 
residue  of  the  said  heath  and  common  grounds  should  be 
divided  into  four  equal  parts :  one-fourth  to  be  enjoyed  bf 
Sir  J.  Banks  and  his  tenants,  and  the   remaining  thm- 
fourths  to  be  enjoyed  by  John  Webb  and  his  tenants ;  vA 
if  any  inclosure  should  hereafter  take  place,  then  that  ooe- 
fourth  of  what  should  be  so  enclosed  should  be  enjojf^  bj 
Sir  J,  Banks  and  his  tenants,  and  the  remaining  tlue^ 
fourths  should  be  enjoyed  by  John  Webb  and  his  tenant^ 
provided  nothing  contained  in  the  agreement  should  picreot 
either  party  from  inclosing  their  rateable  part.     The  pliiB* 
tiff  Banks,  by  his  bill  stated,  that  the  wastes,  heaths,  vA 
common  grounds  of  the  two  manors  lie  undivided,  inte^ 
mixed,  and  blended  together,  so  that  the  ancestors  of  tbe 
plaintiff  had,  time  out  of  mind,  and  without  iuterruptitt 
from  the  said  Sir  J.   Webb,  or  his  ancestors^   cut  fiii«i 
heath,  and  dug  clay,  peat,  gravel,  and  sand,  depastured  tbeir 
cattle  upon  any  part  of  the  undivided  wastes,  heaths,  vA 
common  grounds ;  and  by  his  bill  prayed  that  the  said  agree- 
ment might  be  performed  and  carried  into  execution,  ani 
that  he  might  be  quieted  in  the  possessicm  of  Coiiford  Prian^ 
and  of  the  wastes,  heaths,  and  common  grounds  thereof; 
and  in  case  the  defendants  should  controvert  the  said  :^^e^ 
ment,  and  dispute  the  specific  performance  thereof,  and  tk 
Court  should  not  think  fit  to  carry  the  said  agreement  into 
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^secution^  that  the  limits  and  boundaries  of  the  wastes, 
heaths^  and  commoi^  grounds,  belonging  to  each  of  the 
manors,  might  be  ascertained  and  that  a  commission  might 
issue  out  of  the  Court  for  that  purpose. 

On  the  part  of  the  plaintiff  Banks ,  the  agreement  which 
was  not  executed  was  produced.  The  other  evidence  pro- 
duced in  the  causes  is  stated  in  the  judgment. 

Mr.  Brown  and  Mr.  Floyer  for  the  plaintiff  Banks. 

The  agreement  is  not  executed  in  form ;-  but  the  parties 
have  ever  since  enjoyed  according  to  the  terms  of  it.  The 
plaintiff  submits  to  the  agreement,  though  the. original  right 
would  be  more  beneficial  for  him.  ^ 

The  agreement  has  been  affirmed,  and  carried  into  execu- 
tion by  acts  and  enjoyment.  It  may  be  objected,  that  Mr. 
W^ebb  was  only  tenant  for  life,  and  could  not  by  his  agree- 
ment bind  the  owner  of  the  inheritance.  The  subsequent 
acquiescence  and  enjoyment  of  the  owners  of  the  inherit- 
ance have  confirmed  it.  The  agreement  of  an  infant  sub- 
mitted to  after  he  comes  of  age  is  made  good  and  shall 
bind  him. 

If  the  agreement  is  out  of  the  way,  then  we  claim  oue 
third  of  Canford  Heathy  as  belonging  to  the  manor  of  Caft- 
ford  Priors, 

The  Attomej/'GeneralyMr,  Chutey  Mr.  Noely  Mr.  Taylor, 
Mr.  Murray  and  Mr.  Henley ^  for  the  defendants,  the  fFebbs, 

The  family  of  the  Webbs  have  enjoyed  Canford  Heath, 
as  their  waste  of  the  manor  of  Great  Canford^  from  the 
time  of  the  purchase  till  1639,  when  John  Webb  being 
under  prosecution  for  recusancy,  and  his  estate  seised  on 
that  account,  was  influenced  to  come  into  that  agreement. 
But  J.  Webb  was  only  tenant  for  life.  No  step  was  taken 
towards  carrying  this  agreement  into  execution,  unless  the 
grants  of  part  of  the  waste  can  be  so  understood.  Many 
new  inclosures  made,  but  no  part  allotted  to  the  Banks\ 
although  by  the  agreement  they  were  to  have  one-fourth. 

The  acts  of  enjoyment,  proved  by  the  plaintiff,  are  only 
(except  the  leases)  of  rights  of  common,  consistent  with 
the  ownership  of  the  soil  being  in  another.  There  are  ten 
leases ;  four  only  mention  Canford  Heath  ;  those  that  men- 
tion the  waste  of  Canford  Priors  are  not  applicable,  because 
there  may  be  other  waste  belonging  to  Canford  Priors. 

Such  inclosures  and  leases  might  be  made  without  the 
privity  or  observation  of  the  Webbs,  or  their  stewards ;  but 
JTohn  Webb  lived  till  after  the  year  1656. 


Baivks 
Webb. 
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Banks  As  to  the  original  right  claimed  by  plaintiff  at  the  bar^ 

V.  one  third  is  claimed. 

Webb.  gut  Sir  J".  Batiks,  by  his  own  recital^  claims  only  one- 

fourth.  The  plaintiff  cannot  come  here  for  partition,  witk- 
out  first  establishing  his  title^  or  upon  confusion  of  boun- 
daries. 

The  heath  is  expressly  granted  to  Sir  J.  fPebb*s  anco- 
tors,  or  those  under  whom  they  chdm. 

The  only  evidence  of  any  ori^nal  right  is  by  the  di^ini^ 
peat^  and  once  some  stone. 

The  plaintiffs  evidence  is  in  support  of  a  prescriptife 
right  of  common,  or  of  estovers,  rather  than  a  right  ot  soO. 

May  20,  1739i        LoRD  CHANCELLOR :      TwO  bills» 

1.  The  original  bill  of  plaintiff^  Mr.  Banks,  founded  odi 
title  claimed  to  some  part  or  share  of  Canford  Heath,  and 
praying  to  establish  such  title,  and  to  have  a  conuniasioD  Id 
set  out  and  settle  the  boundaries,  and  to  seperate  and  divile 
his  part  of  the  heath  firom  that  part  which  belongs  to  tbe 
manor  of  Great  Canford. 

2.  On  the  other  side.  Sir  J.  WehVs  cross-bill  clums  tide 
to  the  whole  of  Canford  Heath,  as  the  waste  of  his  manor, 
prays  to  perpetuate  the  testimony  of  his  witnesses,  and  to 
be  quieted  in  the  possession  of  it. 

This  last  bill  founded  on  a  mere  legal  title^  proper  to  per- 
petuate testimony. 

If  Sir  «/.  TFebVs  counsel  had  insisted  on  any  decree  vfoo 
it,  must  have  directed  an  issue. 

If  such  an  issue  tried  and  found  for  him  difficult  to  in?cnty 
what  decree  could  have  been  made. 

No  decree  in  a  court  of  equity  for  a  perpetual  injunctkn 
to  quiet  in  possession,  on  a  mere  legal  title,  but  after  manj 
trials  to  prevent  endless  vexation. 

But  as  it  is  not  now  insisted  on  that  the  Court  ca 
make  such  decree,  no  colour  to  direct  an  issue,  or  to  put 
it  in  any  method  of  trial  on  that  bill ',  but  it  must  be  dii- 
missed. 

That  being  laid  out  of  the  case,  the  questions  between  tbe 
parties  will  arise  wholly  on  Mr.  Banks's  original  bill. 

This  founded  on  two  general  heads  of  equity :  put  in  the 
alternative. 

1 .  To  have  a  specific  performance  of  an  agreement,  and 
under  that  a  commission. 

2.  If  he  fails  in  that,  then  to  have  a  commission  groondcd 
on  his  general  original  title  to  some  share  or  proportioa  of 
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Canford  Heath,  and  to  have  it  set  out  and  divided  by  metes 
and  bounds. 

Both  these  are  common  equities  in  this  Court,  provided  a 
sufficient  foundation  shewn  for  it. 

1.  As  to  the  specific  performance  of  the  agreement;  it  is 
dated  /th  December,  1639,  now  one  hundred  years  ago. 

Many  objections  made  against  it. 

1.  Obtained  unfairly,  and  by  undue  influence. 

Answer.  These  circumstances  rather  do  induce  suspicion : 
not  sufficiently  made  out  to  ground  a  decree  of  this  Court. 

I  would  not  be  understood  in  the  decree  which  I  shall 
pronounce,  to  go  upon  any  foundation  that  may  impeach  the 
honour  or  character  of  Sir  •/.  Banks. 

The  strong  objections,  which  I  think  have  received  no 
sufficient  answers,  are : 

1.  Agreement  of  tenant  for  life  could  not  bind  the  re- 
mainder-man or  owner  of  the  inheritance. 

2.  Rested  upon  and  not  carried  into  execution  in  all  this 
length  of  time,  100  years  after  the  making  of  it.  This 
amounts  to  a  waver. 

That  alone  a  sufficient  foundation  to  refuse  a  decree  for  a 
specific  performance. 

To  these  it  has  been  answered, 

1.  That  here  has  been  a  part  performance  by  the  inclos- 
tires  and  leases  of  part  of  the  heath  made  by  Mr.  John 
Banks  auid  Mr.  Ralph  Bafiks. 

Answered.  The  first  of  these  was  in  1648,  and  the  last  of 
ihem  1656. 

Uncertain  on  what  foundation  this  was  done,  probably 
under  colour  of  the  agreement. 

•  But  on  the  other  side  the  strength  and  weight   of  the 
'  evidence  is,  that  it  was  waived  and  renounced  between  the 

parties. 

No  fourth  part  set  out. 

Multitudes  of  instances   of   new  inclosures   made,   new 

leases  granted,  and  rents  reserved,  by  Sir  John  Webb  and 

his  father,  to  one-fourth  of  which,  if  this  agreement   had 

'  been  pursued,  Mr.  Banks  and  his   ancestors  would  have 

'  been  entitled ; — not  paid,  insisted  on,  or  demanded,  in  any 

*.  <me  instance. 

All  the  other  acts  of  a  sole  exclusive  ownership  are  evi- 
f  dence  to  the  same  purpose. 

•  It  was  said  further  that  the  acquiescence  of  Sir  J.  Webb, 

f  and  his  ancestors  amounted  to  a  submission  and  an  affirm- 
i  2  u 
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B^  ^  wirfsnent;  but  these   various   repeated  acts 

^.^^iuii  to  it,  arc  abundantly  suflicicnt  to  over- 
^^  ■  ■       "  jgoiice  of  acquiescence. 

•^^      ^  ^^er  this  length  of  time,  and  under  these  cir- 

"  \e.  ro  decree  a  specific  performance. 
-  "^^"".jjof  relief  always  in  the  discretion  of  the  Court 

.Aiinistances  of  the  caise. 

"  ^^'  point.    In  the  next  place  plaintiff  resorts  to  that 

^  ^  been  called  his  original  right. 

py^  part  of  the  heath  is  the  waste  of  his  manor  of  Can- 

^  Prior ;  that,  he  is  owner  of  the  soil  ;  that  it  lies  inter- 

xtd  and   confounded  with  defendant.   Sir  Jo/m  WelA\ 

^  , jfie  of  his  manor,  and  therefore  entitled  to  have  a  com- 

n^ion  to  set  it  out. 

I  take  it  that  whoever  comes  as  a  plaintiff  into  this  Coart 
10  have  a  commission  to  set  out  and  divide  lands  must  do  it 
on  one  of  these  grounds : 
As  claiming, 

1st.  Some  undivided  estate  as  tenant  in  common  or  joiat- 
tenant  or  coparcener  with  another,  or, 

2nd,  As  claiming  a  several  ownership  and  shewing  the 
boundaries  to  have  been  confounded  or  very  difficult  to  be 
ascertained ;  or  at  least  that  there  is  a  dispute  about  the 
boundaries. 

I  must  own  that  in  the  course  of  this  cause  I  have  not 
been  able  to  find  out  on  which  of  these  kind  of  rights  the 
plaintiff  puts  his  case. 

He  has  not  said  that  he  is  tenant  in  common  of  this  xraste 
with  Sir  J.  TFebb. 

Not  easy  to  conceive  how  that  should  be   in  the  case  of 
two   lords   of  different  manors.    At  least  nothing  of  tkkt ' 
kind  is  shewn,  and  the  bill,  which  I  have  read  over  other 
imports  the  contrary,  prays  to  establish  for  ever  the  precise 
boundaries. 

As  lo  any  several  ownership  of  any  particular  divided 
part  of  the  heath.  No  part  or  spot  of  ground  attempted 
to  be  marked  out  or  shewn. 

No  trace  of  any  boundary  whatsoever  or  pretence  to  it. 
I  never  knew  a  case  in  which  something  of  that  kmd  « 
not  pretended  to  at  least. 

But  upon  which  soever  of  these  rights  a  plaintiff,  ^' 
prays  a  commission  of  this  nature,  founds  his   case,  I  am  rf 

opinion  that  it  is  incumbent  upon  him  to  go   further  and  to 
shew 
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1.  A  title.  Banks 

2.  That  he  is  in  possession,  ot  if  not,  '^' 

3.  Some  impediment  why  he  cannot  establish  his  title  at 
law, 

1.  As  to  the  title. 

1 .  The  agreement  being  only  the  acknowledgment  of  a 
tenant  for  life,  no  evidence  of  any  title  in  plaintiff  against 
Sir  J.  fFebby  the  remainderman. 

2.  The  only  remaining  evidence, 

1.  The  leases  from  1648  to  1656,  and  the  digging  of 
peat. 

Possession  and  length  of  time  may  have  given  a  title  to 
r  those,  where  there  has  been  an  enjoyment  in  contradic- 
j  tion  to  the  lord's  title,  and  rent  paid  to  another  lord. 
5  But  as  to  any  inference  of  a  title  to  any  other  part  of  the 
J  waste,  (supposing  all  fairly  transacted)  it  amounts  to  very 
weak  evidence  when  weighed  in  the  balance  against  the  evi- 
dence on  the  other  side, 
g       As  to  the  digging  peat  the  slightest  that  can  be. 

Might  be  by  indulgence,  by  a  right  of  common  of  turbary 
g  or  estover,  as  the  vicar  is  admitted  to  have. 
I       Whatever  it  was,  has   not  been  exercised  these  thirty 
^    years,  so  no  possession  of  it. 

And  to  this  it  is  no  answer  or  excuse  to  say  that  better 
peat  was  found  at  another  place. 
I  *  If  plaintiff  had  this  right,  it  might  have  been  sold,  and  a 
profit  made  of  it ;  and  therefore  the  desisting  from  digging 
L  it  there  when  better  was  found  for  his  use,  shews  it  rather 
to  be  a  common  of  turbary,  or  estovers  to  be  burnt  in  his 
house. 

Reputation  of  one«third  most  uncert^n,  inconsistent  with 
the  agreement  and  with  the  bill. 

Discourse  at  Perambulations.  No  weight  to  be  laid.  The 
tenants  of  Canford  Prior  now  asserting  their  own  claim,  and 
most  probably  meant  it  of  a  third  part  of  the  common  rather 
than  of  the  soil,  for  the  perambulations  were  for  Great  Can^ 
/ardf  and  they  took  in  the  whole  heath  into  that  manor 
3vhich  is  inconsistent  with  a  right  to  a  third  of  the  soil.  ^ 
Let  this  evidence  be  compared  with  that  which  has  been  ' 
read  on  the  part  of  Sir  John  Webb. 

!•  Written  evidence,  grant  and  conveyance. 

2.  By  usage  and  enjoyment. 
1.  llie  whole  heath  conveyed  to  his  ancestor,  9Jac.  1., 

Iiy  express  words,  all  that  the  soil  of  the  great  waste  in  Can- 

2  u  2 


660  CASES  IN  CHANCERY. 

Banks        ford  aforesaid,  containing^  by  estimation,  10,000  acres,  or 
^'  thereal)outs,  and  all  commons  and  waste  grounds.  No  weight 

EBB.        ^Q  {jg  j^j^  Qj^  |.|jg  deficiency  of  acres.     The  entire  thing  is 

granted. 

This  the  stronger,  because  they  were  so  exact  as  to  except 
some  particular  inclosures ;  reasonable  to  infer  from  thcDce 
that  if  only  two-thirds  or  three-fourths  of  the  heath  had  been 
intended  to  be  conveyed,  it  would  have  been  so  mentioned. 

Nothing  of  this  kind  in  any  conveyance  on  the  other  side^ 
only  the  general  word  vasta,  which  is  in  all  grants  of  a 
manor. 

It  is  highly  probable  this  is  the  chase  described  in  tk 
inquisition,  4  £.  2. ;  for  in  the  Court-Roll,  35  Eliz.  it  ii 
presented  by  the  homage ;  that  all  the  commons  are  ac- 
counted the  lord's  waste,  within  which  the  inhabitants  have 
common  for  their  cattle,  and  turf  and  heath. 

The  four  months  to  be  forborne,  unless  with  consent  a( 
the  keepers. 

That  the  land  was  accustomed  to  have  two  keepers,  and 
the  tenants  may  keep  the  deer  off  their  common  with  a  little 
dog  and  horn. 

These  are  ordinary  privileges  of  a  chase. 
,  2.  As  to  usage  and  enjoyment. 

No  act  of  ownership  of  the  soil  that  can  be  exercised  bra 
lord  of  a  manor  over  his  waste,  that  is  not  proved  to  hare 
been  exercised  by  Sir  John  JFebb  and  his  ancestors  wiUiout 
any  interruption. 

1.  Grants  and  leases  of  the  soil  from  the  1  Eliz.  down  to 
this  day  under  reserved  rents,  and  those  rents  received. 

2.  Inclosures  made,  and  cottages  built  at  pleasure  down 
to  this  time,  some  of  the  witnesses  speak  within  these  eifkt 
years. 

3.  Wreck,  waifes,  and  strays,  seized  and  brought  home  to 
his  manor-house. 

4.  Deodands  seized. 

5.  Contracts  and  sales  of  stone  dug  publicly  on  the  hcitii 
from  time  to  time,  and  some  considerable  sums  of  money 
received  for  it. 

6.  Great  quantities  of  peat  dug  out  of  Porimore  part  of 
the  heath  by  his  license,  for  sale  about  the  country,  in  one 
instance,  for  four  years  together. 

7.  Leases  of  a  right  of  digging  clay  and  sand  for  makii^ 
bricks  and  tiles  in  great  quantities. 

a  An  account  of  clay  and  sand  dug  on  the  heath  bv  the 
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inhabitants  of  the  town  of  Poole  kept  by  Sir  John  TFebVs 
agent,  and  2(1.  per  load  received  for  it  by  him. 

9.  An  ancient  annual  rent  of  6/,  1 1*.  JiL  paid  by  the  town 
of  Poole,  in  consideration  of  their  common  of  turbary,  and 
pasture  upon  Can/ord  Heath  ;  this  payable  and  received  by 
Sir  John  Webb, 

As  to  the  reputation  of  the  country,  that  is  rather  stronger 
on  the  part  of  the  defendant  than  of  the  plaintiff,  when  it  is 
considered  how  some  of  the  witnesses  for  the  plaintiff^  who 
speak  of  that  reputation,  account  for  it. 

But  be  that  as  it  will,  it  is  of  the  lightest  weight  against 
those  plain,  express,  and  clear  acts  of  ownership  which  are 
proved,  and  have  never  been  interrupted  on  the  part  of  the 
plaintiff. 

No  claim  of  a  third  or  a  fourth  part  of  the  new  inclosures. 

No  demand  of  any  account  of  rents  received,  of  the  rent 
from  the  town  of  Poole,  or  of  the  other  profits  made. 

If  this  had  been  in  instances  trifling  and  not  valuable,  it 
might  have  been  less  material,  but  as  these  profits  appear  to 
have  been  of  greater  value  than  usually  arise  from  a  w-aste, 
it  is  a  strong  evidence  against  the  plaintiff's  right. 

I  have  observed  upon  this  evidence,  hitherto  as  it  affects 
the  title  and  mere  right  to  the  soil. 

But  it  shews  further  that  the  plaintiff  is  out  of  possession 
of  the  soil  of  Can/ord  Heath ;  for  as  to  the  proof  of  de- 
pasturing cattle,  it  proves  no  possession  of  the  soil,  because 
it  is  accounted  for  by  a  different  kind  of  right,  a  right  of 
common,  which  is  proved  by  some  of  the  plaintiflF*s  own 
witnesses,  and  admitted  by  the  defendant. 

And  indeed  this  seems  to  be  the  result  upon  the  whole 
evidence,  that  the  plaintiff,  as  lord  of  the  manor  of  Canford 
PriorSj  has,  by  grant  or  prescription,  common  of  turbary 
or  estovers  for  himself,  and  common  of  pasture  for  himself 
and  his  tenants  in  the  waste  of  the  manor  of  Great  Canford. 

But  I  am  not  to  decide  the  right  in  all  events ;  I  see  no 
impediment  why  he  may  not  establish  his  title  at  law,  which 
in  a  case  of  this  kind,  I  think  he  ought  to  do  before  he 
comes  into  this  Court  for  a  commission. 

If  he  is  tenant  in  common  with  the  defendant  of  any  part 
of  this  waste,  he  may  bring  an  ejectment  for  any  of  the  new 
inclosures,  and  recover  his  third  or  fourth,  or  he  may  seize  a 
waife  or  stray,  or  bring  an  action  against  any  one  for  digging 
stone  or  clay  or  peat,  by  the  defendant's  license,  and  this 
way  the  title  may  be  tried. 
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The  relief  which  is  now  prayed  of  this  Courts  is  that  I  fihoold 
direct  an  issue ;  but  that,  the  Court  onght  only  ta  do  upon 
the  submission  of  the  partif*8,  or  when  it  is  really  in  doubt 

But  in  the  present  case,  on  the  best  consideration  I  cm 
give  the  evidence,  I  have  no  doubt  of  the  right,  and  there- 
fore ought  not  to  do  it. 

I  do  not  know  what  issue  to  frame. 

Therefore  Mr.  Batiks'*  bill  must  follow  the  fate  of  Sr 
John  Webb*Sy  and  be  dismissed. 

As  to  costs,  I  think  there  ought  to  be  none  on  either  side. 
If  Sir  John  Webb  had  contented  himself  with  perpetnatu^ 
the  testimony  of  his  witnesses,  as  Mr.  Banks  has  eTrammd 
witnesses  also  on  his  part,  he  would  have  paid  no  costs,  bat 
as  he  brought  his  cause  to  hearing,  and  can  pray  no  decree 
he  ought  to  have  paid  costs.  And  as  in  my  opinion,  Mr. 
Banks  is  entitled  to  no  relief,  it  is  equitable  to  ^et  the  costs 
of  one  against  the  other. 

Therefore  both  bills  dismissed  without  costs* 


BOYLE  and  Others  v.  BOYLE  and  Another.  (!) 

and 
GRAVES  V.  BOYLE  and  Others. 

and 
NICHOLAS  and  Others  v.  BOYLE  and  Others. 


1  Atk.  509. 

Sir  S.  Garth 
having  by  his 
bond  given 
5,000/.  at  his 


May  19M  andUth^  173g. 

Sir  Samuel  Garth,  on  the  2l8t  of  December,  IJl^ 
having  entered  into  a  bond  to  leave  at  his  death  5,O0QI. 
amongst  the  younger  children  of  Martha  JBoyle,  by  U* 

death  amongst  all  the  younger  children  of  his  daughter,  by  will  directs  that  tbe  rents  sad  p^ 
£ts  of  his  estates  should  be  paid  to  them  until  certain  periods  in  his  will  mentioned,  and  girci 
the  produce  of  his  personal  estate  to  his  daughter  for  life,  atrd  after  her  death,  to  pay  1,SM£ 
to  one  of  her  children,  and  3,500/.  amongst  her  other  younger  children,  as  she  shall  apfoist, 
and  in  default  of  appointment,  equally  amongst  them ;  to  daughters  at  eighteen  years  of  afe 
or  marriage,  to  sons  at  twenty-one  ;  and  declares  that  the  legacies  of  1 ,500/.  and  3,5001  sre 
in  full  discharge  of  the  bond ;  held  that  a  party  must  elect  to  claim  under  the  bond  orwiH, 
but  cannot  claim  under  both. 


Where  a  particular  thing  is  given  by  will  in  discharge  of  a  demand,  and  the  psrty  vl 
upon  it.  he  must  not  only  waive  that  particular  thing,  but  all  benefit  claimed  under  the  whole 
will.  (2) 


(1)  The   statement  of  this   case  is 
taken  from  Lord  Ilardtcicke'i  Note- 


book ;  the  judgment  from  Aikym. 
{1)  See  Noy$  v.  Mordaunt^  2  V«» 
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will  of  the  27th  of  May,  1717^  devised  certain  estates  to 
trustees  for  a  term  of  twenty-one  years,  if  Henry  Boyle 
fto  long  lived,  upon  trust  to  pay  the  rents  and  profits 
equally  amongst  all  the  daughters  and  younger  sons  of  the 
said  Martha  Bot/le,  living  at  the  said  testator's  death, 
or  born  afterwards,  till  Henry  Boyle  attained  bis  age  of 
eighteen  years ;  and  after  be  had  attained  that  age,  the^  to 
pay  Hairy  Boyle  1001.  per  annum,  till  bis  age  of  twenty- 
one  years,  and  till  such  age,  to  pay  and  apply  the  residue 
of  such  rents  and  profits  to  and  amongst  Martha  Boyle's 
younger  sons  and  daughters  equally;  and  after  he  attained 
his  age  of  twenty -one  years,  or  if  he  died  before  that  age, 
then  the  term  was  to  cease,  and  after  the  determination  or 
sooner  expiration  of  the  said  term,  he  devised  the>  said 
estates  to  Henry  Boyle  for  life,  remainder  to  his  first  and 
other  sons,  in  tail  male,  remainder  to  the  first  and  other  sons 
of  Martha  Boyle  in  tail  male,  with  remainders  over ;  and  he 
gave  all  his  personal  estate  in  trust  to  pay  the  interest  to 
Martha  Boyle  for  her  life,  and  after  her  death  he  gave  to* 
Beaufoy  Boyle  1,500/.  at  her  age  of  eighteen  years,  or  on 
her  marriage ;  and  to  and  amongst  the  younger  sons  and 
daughters  of  Martha  Boyle^  3,500/.  in  such  shares  as  she 
should  appoint,  and  in  default  of  appointment,  then  equally 
amongst  all  her  children,  except  Henry  Boyle,  to  be  paid  to 
daughters  at  eighteen  years  of  age  or  marriage,  to  sons  at 
twenty-one,  and  the  said  testator  declared  that  the  1,600/. 
and  3,500/.  legacies  were  in  full  discharge  of  a  bond  dated 
the  21st  of  December,  17 16,  given  to  Henry  and  tVilliam 
Hoyle,  in  10,0CX)/.  penalty  for  leaving  5,000/.  amongst  Afcr/Aa 
Boyle's  younger  children  at  his  death,  and  he  gave  all  the 
residue  of  his  estate  to  Martha  Boyle. 


BOTLE 
BOYLZ. 


58 1  •  Streafjield  v.  Streat fields  Ca.  temp. 
Talb.  176.     Kitson  v.  Kitson^  Free,  in 
Ch.  351.  Cookes  v.  IJeliier^  1  Ves.  234. 
Boughton    V.    Boughton^  2  Ves.    12. 
Cutt  V.  Shozcell^  Amb.  7i7.    Highway 
T.  Banner^  1  Bro  C.  C.  584.     Lewis 
V.  King^  2  Bro.  C.  C.  600.     Hoare  v. 
Barnes,  3  Bro.  C.  C.  316.     Finch  v. 
Finch,  4  Bro.  C.  C  38.     Stratfon  v. 
Best,   1   Ves.  jun.  285.     Whistler  v. 
Webster,   2  Ves.  jun.  367.    Wilson  v. 
Townsend,    2  Ves.  jun.  693.  Wilson 
V.  Mounts  3  Ves.  191.    Rutters.  Mac- 
lean, 4  Ves.   631.      Blount  v.   Best- 
land,    5  Ves.   515.      Webb   v.    Lord 


Shaftesbury,  7  Ves.  480.  Moore  v. 
Butler,  2  Sch.  &  Lef.  249.  Birming- 
ham  y.  Kirwan,  2  Sch.  &  Lef.  444. 
Sheddon  v.  Goodrich,  8  Ves.  481. 
Rich  V.  Cockell,  9  Ves.  369.  Welby 
V.  Welby,  2  Ves.  &  Bea.  1 87.  Green  v. 
Green,  2  Mer.  86.  Tibbits  v.  Tibbits, 
ib.  note  96.  Lord  Rancliffe  v.  Parky ns, 
6  Dow.  1 50.  Dillon  v.  Parker,  1  Swan. 
359.  Gretton  v.  Ilaward,  ib.  409. 
Whether  forfeiture  or  compensation  be 
the  effect  of  an  election  to  take  against 
an  instrument;  see  Mr.  Swanston^s 
learned  note  upon  this  subject  in  Gret* 
ton  v.  Ilaward,  1  Swan.  433. 
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BoTLE  The  first  mentioned  cause  was  a  re-hearing  and  appeal 

^"  from  a  decree  of  the  Master  of  the  RollSy  who  had  decreed 

(the  bond  of  Sir  Samuel  Garth  not  being  put  in  issue  in 
that  cause)  that  Martha  Boyle  should  receive  the  interest 
of  the  5,000/,  for  her  life ;  that  after  her  death  the  5,00W: 
should  be  paid  amongst  the  children,  according  to  the  direc- 
tions in  Sir  Samuel  Garth's  will,  and  that  a  certain  part  of 
the  profits  of  the  testator's  real  estate  should  be  placed  out 
at  interest  for  the  benefit  of  Elizabeth  Graves, 

The  bond  was  deposited  by  the  testator,  for  safe  custody, 
in  the  hands  of  Mrs.  Martha  Boyle,  who  admitted  by  her 
answer,  that  she  had  cancelled  the  bond,  apprehending  that 
it  was  of  no  use  after  the  will  was  made. 

Elisabeth  Boyle  having  intermarried  with  Matthew  Grata, 
Harriott  Boyle  with  TVilliam  Nicholas,  and  Beaufoy  Bayk 
with  John  Wilder,  being  the  daughters,  and  Robert  Bofk 
being  a  younger  son  of  Martha  Boyle,  claimed  to  be  en- 
titled to  a  share  both  of  the  5,000/.  under  the  bond,  and  of 
the  rents  and  profits  devised  to  them  by  the  will  of  Sir 
Samuel  Garth. 

The  Attorney' General,  Mr.  Chute,  Mr.  Browne,  and  Mr. 
Pilsworth,  for  Graves  and  his  wife, 

Mr.  Noel,  Mr.  Fenwick,  and  Mr.  Tfilbraham,  for  Martha 
Boyle  and  Sir  J»  Rushout, 

Mr.  Booth  and  Mr.  Green,  for  Nicholas  and  his  wife,  and 
Robert  Boyle, 

Mr.  Floyer  for  TFihler  and  his  wife. 
May  26,  1739.       LoRD  CHANCELLOR  at  the  hearing  of  the  cause  hadd^ 

clared,  that  the  plaintiff  Elizabeth  Graves,  might  choose  to 
claim  either  under  the  will,  or  under  the  bond,  but  if  she 
claimed  under  the  bond,  she  must  take  no  benefit  at  aB 
under  the  will ;  but  next  day  conceiving  a  doubt,  on  account 
of  the  devise  being  of  a  real  estate,  and  the  bond  being  a 
personal  debt,  gave  orders  to  be  attended  with  precedents, 
and  this  day  delivered  his  opinion  in  support  of  his  former 
decree,  and  mentioned  the  case  of  Jenkins  v.  Jeiikms,  Xor. 
5th,  1736,  before  Lord  Talbot,  as  a  case  in  point,  where  a 
particular  thing  was  given  in  discharge  of  a  demand,  the 
party  insisted  on  his  demand,  it  was  decreed  he  should  waive 
not  only  that  particular  thing,  but  all  benefit  which  he 
claimed  under  the  whole  will.  The  case  of  Shepherd  v. 
Philips,  at  the  Rolls,  Dec.  the  15th,  1738,  was  determined 
on  a  similar  point.  But  at  the  same  time  the  Chancellor 
took  notice,  that  in  tlje  present  case  the  devise  was  expressed 


CASES  IN  CHANCERY. 


665 


to  be  in  satisfaction  of  the  bond,  and  when  he  gave  orders 
to  be  attended  with  precedents,  declared,  he  would  not  extend 
the  construction  of  devises  in  satisfaction^  further  than  they 
had  already  gone. 

The  following  note  appears  in  Lord  Hardwicke^s  note- 
book :  "  Decree  varied  as  to  the  interest  of  plaintiff  Graves 
and  his  wife's  share  of  the  6,000/.,  and  also  as  to  their 
share  of  the  profits  of  the  testator's  real  estate,  which  being 
only  given  by  the  will,  plaintiff  Graves  and  his  wife  ought 
not  to  have,  in  respect  of  their  claiming  the  5,000/.  under 
the  bond  in  contradiction  to  the  will :  afterwards  conceived 
some  doubt  as  to  excluding  plaintiffs  from  their  share  of 
the  profits  of  the  real  estate  ;  but  satisfied  on  search  of  pre- 
cedents, particularly  in  the  case  of  Jenkins  v.  Jenkins^  (1) 
and  affirmed  the  directions. 


Boyle 

V. 

Boyle. 


(1)  The  following  case  of  Jenkins 
V.  Jenkins^  is  taken  from  Lord  Hard^ 
wickers  papers,  being  corrected  by  Lord 
Hardzcicke  in  his  own  hand-writing: — 

"  20th  November,  1736.  On  ap- 
peal  from  the  KoUs,  case  was  David 
JLezcis  by  will,  in  1699,  gave  to  his 
grand-daughter  Anri  Jenkins,  300/.  to 
be  paid  her  within  five  years  after  his 
death,  and  to  his  other  four  grand- 
children 200/.  a-piece  (whereof  plain- 
tiff is  one)  to  be  paid  them  within  five 
years  after  his  death,  and  no  interest  to 
the  time  of  payment,  and  in  case  either 
of  the  said  children  should  die  before 
time  of  payment,  his  or  her  legacy 
should  go  amongst  the  other  brothers 
and  sisters  of  the  whole  blood,  share 
and  share  alike,  and  made  his  son-in- 
law,  Thomas  Jenkins^  executor,  and 
died. 

Ann  Jenkins,  the  grand-daughter 
died  within  five  years  after  the  testator, 
and  after  tlie  death  of  Ann,  and  be- 
fore the  five  years  expired,  defendant 
another  grandchild  was  born. 

Thomas  Jenkins,  the  executor,  laid 
out  for  plaintiff,  liis  eldest  son,  110/. 
to  put  him  out  apprentice,  and  main- 
tained him  in  his  infancy. 

In  1731,  Thomas  Jenkins,  made  his 
iviil,  and  devised  amongst  other  things, 
ill  these  words:  "Whereas,  I  am 
executor    to    my    late    father    David 


Lezcis,  who  by  his  will  gave  my  son 
Thomas  Jenkins  200/.  and  there  being 
also  due  to  him,  on  the  death  of  his 
late  sister,  Ann  Jenkins  50/.,  which  I 
am  by  the  said  will  obliged  to  pay,  / 
do  therefore,  in  discharge  of  my  said 
executorship,  and  out  of  affection  to 
my  said  son  give  him  the  said  250/. 
notwithstanding,  I  paid  him  110/.  to 
put  him  apprentice,  and  maintained 
him ;  and  I  give  the  interest  of  the 
said  250/.,  to  my  executor  (his  other 
son  defendant)  in  satisfaction  of  the 
money  I  have  so  disbursed  for  my  son 
Thomas  y"  and  in  another  part  of  the 
will  gives  his  son  Thomas  (plaintiff) 
a  debt  due  to  him  the  testator  from 
one  Prince  about  100/.  and  a  close  of 
land  to  Thomas  and  his  heirs  worth 
about  45/.  and  made  (defendant)  Ben* 
jamin  Jenkins,  executor  and  residuary 
legatee. 

Plaintiff,  Thomas  Jenkins,  brought 
his  bill,  and  10th  of  February,  1735, 
Master  of  the  Rolls  of  opinion  and 
decreed  that  defendant  who  was  born 
after  the  death  of  the  testator  Lewis, 
and  before  the  said  legacy  of  300/. 
became  payable,  was  entitled  to  an 
equal  share  thereof  with  the  other 
children  of  Eleanor  Jenkins,  and  that 
plaintiff  was  entitled  to  interest  for  his 
share  thereof  being  the  sum  of  50/. 
and  for  his  said  legacy  of  200/.  as  well 
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GLOVER  V.  BATES.  (1) 


June  2nd,  1739^ 

By  articles  before  marriage  22nd  May,  1716,  William  Bates     j  ^^^  ^3^^ 
covenanted  to  settle  a  leasehold  estate  upon  his  intended  jq  i^rtides  be- 
wife,  and  by  will  or  deed  to  leave  her  l.OOOZ.,  and  it  was  fore  marriage 

it  waa  dc- 

thereby  declared  that  the  provision  mentioned  in  the  articles  ciared  that  the 
should  be  in  full  satisfaction  and  recompence  of  and  for  all  fiJ^^by  made 
dower,  or  thirds,  parts,  or  shares,  and  right,  title,  or  claim  of  should  be  in 
dower  which  she  might  have  or  claim  to  have  m  or  to  any  ttoh "nd  re -" 
of  the  estate  of  the  said  William  Bates  real  or  personal  by  compcnsc  of 
the  common  law  of  this   realm  or  custom  of  the  city  of  dower,  or 
London,  or  any  other  law  custom  or  usage  whatsoever.  ©r^rw^'and 

right,  title,  or  claim  of  dower,  which  the  wife  might  have  to  any  of  the  real  or  personal 
estate  of  the  husband  by  the  common  law  custom  of  the  city  of  London  or  anj  other  law 
custom  or  usage  whatsoever ;  the  wife  being  an  infant  when  she  signed  the  articles  had  her 
election  at  her  husband's  death,  which  she  made  by  accepting  since  his  death  the  prorisioa 
•ecured  to  her  by  the  articles. 

Bridget  Glover,  who  was  then  an  infant,  intermarried 
with  William  Bates  and  survived  him,  and  William  Bates 
by  his  will  gives  his  wife  all  his  household  goods,  diamonds, 
and  plate,  and  to  other  persons  several  specific  legacies; 
but  makes  no  disposition  of  the  residue  of  his  estate. 

Bridget  Glover,  who  survived  her  husband  some  years, 
accepted  the  provision  made  for  her  by  the  articles,  and 
died  intestate,  and  the  plaintiff  as  her  personal  representa- 
tive brings  her  bill  against  the  personal  representatives  of 
William  Bates  for  the  share  of  the  residue  of  his  personal 
estate  to  which  his  wife  was  entitled  at  his  death. 

Mr.  Chute  and  Mr.  Cat/,  for  the  plaintiff. 

The  wife  is  clearly  entitled  to  her  share  of  the  surplus  of 
her  husband's  estate  unless  she  is  barred  by  her  marriage 
articles.  This  case  differs  from  all  other  cases  as  we  do  not 
claim  in  opposition  to  any  disposition  made  by  the  husband 
of  his  estate. 

(1)  The  statement  of  this  case  and  the  argoments  of  counsel  are  taken  from 
Lord  Jlardwicke^s  Note-book  3  the  judgment  from  Atkyns. 
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SMITH  and  Others Plaintiffs ;  (1) 

and 
LOW  and  Others         Defendants. 

AND 

BRIDGET  LOW   and   SAMUEL  LOW,>         . 

Executors  of  SAMUEL  LOW  .     .     .     ^  Plaintiffs  ; 

and 

All  the  other  Parties Defendants. 


June  ^6th^  1739. 

1  Atk.  489. 

Richard   Lloyd   devised  certain  cottages,   and  a  fulling  juchardUoyd 
mill  and  all  the  streams  of  water  belonging  thereto,  to  his  devUed  some 
six  cliildren,  and  their  heirs,  equally  to  be  divided  between  mill  to  his  six 
them.     Elizabeth  Lloyd^   the   widow  of   the   testator  Ri-  ^othTr'^i  ^^'^ 
chard  Lloyd^  intermarried  with  Samuel  Lotv,  and  by  in-  guardian  of 
denture  of  the  first  October  1704,  and  made  between  Sa-  InVthetidctt 
muel  Lowy  and  Elizabeth  his  wife  who  was  the  guardian  son  demised 
to  the   children  and  executrix  of  Richard  Lloyd  deceased  for  forty-one 
of  the  first  part,  Richard  Lloyd  the  eldest  son  of  the  se-  Ja^'^tidneT 
cond  part,  and  John  Atkinson  deceased  of  the  third  part,  twenty-one, 
the    said  Samuel  Loxu^   Eli;:.abeth  his  wife,    and  Richard  the  renrfor 
Lloyd  demised   to  the  said  John  Atkinson  all   the  before  ^®°  y®*"  "^'^^ 

.         ,  .         r  e  e  ^°®  youngest 

mentioned  premises  tor  a  term  of  forty- one  years,  to  com-  came  of  age, 

mence  from  the  25th  March  1708,  yielding  yearly  to  the  Jrou^h^^n 

said    Samuel  Low   and   his   assigns,  for   so  much   of    the  ejectment  a- 

term  as  he  should  live,  to  and  for  the  use  of  all  the  said  2oIi8*claimi^g' 

children   25/.  per  annum^  payable  half-yearly,    ani^.   after  binder  the 
Samuel  Loto's  death  during  the  remainder  of  the  said  term,      Und'er  the 

to  the  said  Elizabeth  her  heirs  and  assigns,    or  to   such  oMh™le*°^*^' 

other  person  as  should  be  the  lawful  ownef  of  the  premises,  being  benefit 

the  like  rent  above  all  taxes,  and  all  other  payments  what-  ^\\y^  andoT 

soever  :  and  Atkinson  covenants  to  keep  the  premises  in  re-  *^^  *°°?  ^' 

II  r  rv  f  i-  -r^f.      »      V    quiescence  of 

pair ;  and  there  was  a  covenant  trom  Aamuel  LoWy  Elizabeth  the  parties ; 
his  wife,  and  Richard  Lloyd  for  quiet  enjoyment.     Richard  ^ed^thriewe 
Lloyd  the  eldest  son  at  the  time  of  granting  the  lease  was  tobeesubiish- 

ed  during  the 
residue  of  the  term. 

(1)  This  case   is   taken  from   Lord     building    lease,    as   Mr.    Atkyns  has 
Ilardwicke^s  note   book.      The    pre-     stated  in  his  report  of  this  case, 
mises  in  question  were  not  let  upon  a 
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25Z.  and  30/.  per  annum.    These  premises  were  not  let  at      Smith 
half  their  value,  and  Atkinson  had  plain  notice  of  the  title.  v* 

There  was  no  occasion  for  so  long  a  term.  There  was  no-  l^^w. 
thing  of  building  in  the  lease,  only  the  common  covenants. 
In  point  of  law  no  rent  was  reserved  to  Richard  Lloyd,  so 
the  lease  was  not  made  for  his  benefit;  as  to  the  two- 
sixths  nothing  passed  from  him.  Then  the  only  considera- 
tion is  in  equity,  and  the  court  will  not  decree  relief,  where 
the  agreement  is  unreasonable,  and  not  for  the  benefit  of 
the  infant ;  an  abuse  of  this  trust  is  likewise  a  reason  for 
not  establishing«it,  for  the  tenements  are  now  out  of  re- 
pair. 

Lord  Chancellor.    First  question  on  the  ori^nal  bill,  Jwne  26, 1739. 
whether  this  lease  ought  to  be  established  in  a  court  of 
equity,  if  not,  the  plainlifFs  are  clearly  entitled  to  satisfac- 
tion out  of  the  assets  of  Samuel  Ia)w. 

2.  If  so,  on  the  cross  bill,  whether  the  plaintiffs  in  that 
suit  are  entitled  to  be  indemnified.  If  the  first  question  be 
decided  in  favour  of  the  plaintiffs,  it  puts  all  the  other 
questions  out  of  the  case*  First,  it  was  insisted,  that  it 
was  good  in  law  for  Richard  Lloyd* s  share,  and  good  in 
equity  as  to  the  whole;  as  to  Richard  Lloyd* s  share  not  very 
material,  whether  it  is  good  in  law,  for  the  plaintiff  by 
coming  into  equity,  admits  it  to  be  void  in  law ;  but  it  is 
clearly  not  good  in  law  as  to  the  two  parts  descended  to 
him,  from  his  brothers  Henry  an^  TFilliamy  though  doubtful 
as  to  the  other.  But  the  equitable  relief  against  him  is 
quite  clear.  2nd  question,  whether  it  is  good  in  equity  for 
the  whole. 

1st,  It  is  a  lease  for  a  valuable  consideration.  2nd.  It  was  An  infant 
beneficial  for  the  family,  the  father  greatly  indebted  and  died  court  by  a 
in  bad  circumstances,  the  cottages  were  in  tolerable  repair  JJ!^5^^^°i 
at  the  time  of  the  lease,  but  the  mill  was  in  a  ruinous  con-  marriage  is 
dition,  and  a  considerable  sum  was  laid  out  by  the  lessee  ^^ JTof '  * 
in  the  repair  of  the  mill;  but  then  it  was  objected  that  the  guardians,  (l) 


(1)  The  agreemeDts  of  female  in- 
fants by  t^ieir  guardians  or  themselves 
in  consideration  of  marriage,  are  bind- 
ing in  respect  of  their  personal  pro- 
perty. Harvey  v.  Ashley^  3  Atk.  607. 
Williams  v.  (Ohitiy^  3  Ves.  645.  Ains- 
lie  V.  Medlycott,  9  Ves.  19.  bat  it 
seems  doubtful  whether  female  infants 
can  be  bound  by  their  marriage  con« 


tract,  as  to  real  estate,  see  Cannel  v. 
Buckle,  2  P.  Wros.  244.  Harvey  v. 
Ashleyj  3  Atk.  607.  Williams  v.  fFi7- 
Uams,  1  Bro.  C.  C.  152.  Caruthers  v. 
Caruthersj  4  Bro.  C.  C.  500.  Lucy  v. 
Moor  J  3  Bro.  P.  C.  514.  Clough  v. 
Clough,  5  Ves.  717.  Milner  v.  Lord 
Harewoodj  18  Ves.  275.  Lechy  v. 
Knoxj  1  Ba.  and  Be.  210. 
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CHARLES   SHEFFIELD  v.  The  DUCHESS  of 
BUCKINGHAM  and  Others,  (1) 


On  Exception  to  the  Master's  Report. 


June  30,  1739. 

The  Duke  of  Buckingham  by  his  wUl  dated  the  9th  of  The  pu^c  of 
August,  I7I6,  after  the  payment  of  certain  legacies  therein  dcriscd  his 
mentioned,  gave  the  whole  of  his  real  and  personal  estate  to  J^^gf^g^J^J'to 
trustees,  upon  trust  for  his  only  son,  Edmund,  and  his  is-  trustees,  upon 
sue  ;  and  in  case  he  died  without  issue,  upon  the  like  trusts,  ^^y  ^^^  ^^i. 
for  Charles  Sheffield:  and  in  case  he  died  without  issue,  in  !»"'•<'»  andhis 

1*1  rit       >  io«.^#>vii  issue;  and  in 

like  manner,  to  Charlotte  and  Sophia  Sheffield.  case  he  died 

without  issue, 
upon  the  like  trust  for  Chark*  Sh^ffUld;  and  in  case  he  cUed  without  issue,  in  \ikt  manner  to 
Charlotte  and  Sophia  Sheffield, 

In  Easter  Term,  1721,  Duke  Edmund  inititnted  a  tnit  against  the  trustees  and  executors  of 
bis  father's  will,  Charles  Sheffield^  Sophia  and  Charlotte  Sheffield,  for  an  account  of  the  rents 
abd  profits  of  the  estates  derised  by  his  father's  will,  and  an  allowance  thereout  for  mainte- 
nance. 

In  the  July  following,  another  suit  was  instituted  by  Charles  Sheffield,  Sophia  and  Charlotte 
Sheffield,  against  Duke  Edmund  and  the  trustees  and  executors  under  ^e  will,  for  carrying 
into  execution  the  trusts  of  the  will ;  and  by  a  decree  made  in  both  causes,  it  was  declared, 
that  the  will  was  well  proved,  and  that  the  trusts  ought  to  be  carried  into  execution. 

On  the  30th  October,  1735,  Duke  Edmund  died  an  infant. 

On  the  13th  March,  1733,  the  suit  was  revived  by  Charles  Sheffield,  against  Charlotte  and 
Sophia  Sheffield,  and  their  husbands,  the  same  having  become  abated  by  their  marriages. 

And  on  the  8th  May,  1736,  the  decree  made  in  both  causes  was  signed  and  enrolled. — Held, 
though  Duke  Edmund  was  dead  at  the  time  of  the  enrollment  of  the  decree,  and  before  the 
suit  had  been  revived  ogfuost  his  heirs  at  law,  that  the  enrollment  was  regular,  there  being 
material  parties  living  at  the  time  of  the  enrollment  of  the  decree. 

'  In  Easter  Term,  1721,  Duke  Edmund  having  surrived 
his  father,  instituted  a  suit  against  The  Duchess  of  Buck- 
ingham,  Charles  Sheffield,  the  trustees  and  executors,  and 
Sophia  Sheffield  and  Charlotte  Sheffield,  for  an  account  of 
the  rents  and  profits  of  the  estates  devised  by  his  father's 
will,  and  an  allowance  out  of  the  estate  for  maintenance. 

In  the  July  following,  another  suit  was  instituted  by 
CharUs  Sheffield,  Sophia  Sheffield,  and  C/iarlotte  Sheffield, 
against  Edmund,  Duke  of  Buckingham,  the  Duchess  of 
Buckingham,  and  the  trustees  and  executors  under  the  will, 
for  the  purpose  of  carrying  into  execution  the  trusts  of  the 
wiU. 

On  the  22nd  December,    1721,  by  a  decree  made   in 


(1)  This  case  is  taken  from  Lord  Ilardwicke^s  Note-book, 
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SuErnELD    both  causes,  it  was  declared  that  the  will  was  well  pfTOTed, 
^*  and  that  the  trusts  thereof  ought  to  be  performed  and  cv- 

^Bu««r  ried  into  execution. 

HAM.  On  the  30th  October,  1735,  Duke  Edmund  died,  bc&xe 

he  had  attained  the  age  of  21  years. 

The  suit  having  become  abated  by  the  nuuriage  of  Soptk 
Sheffield  with  Joseph  Cox,  and  of  Charlaiie  Skeffidd  with 
John  Walker ,  on  a  bill  of  revivor  filed  by  Charles  SkgfkU, 
in  the  month  of  February,  1735,  against  the  Dodiess  of 
Buckingham  and  the  surviving  trustees  and  ezecaton^  and 
the  said  Joseph  Cox  and  Sophia  his  wife,  and  John  WaBxr 
and  Charlotte  his  wife,  an  order  was  made  on  the  ISdi 
March,  1735,   that  the  suit  should  stand  revived  against 

them. 

On  the  8th  of  May,  1736,  the  decree  made  in  boA 
causes  was  signed  and  enrolled. 

On  the  28th  of  June,  1736,  Lord  Mounijdyy  Sir  Digbf  It- 
gard,  Thomas  fPorsley,  Thomas  Fairfax,  John  Shafto,  Tio" 
mas  Dawson,  and  JFalter  TFalshj  claiming  to  be  heirs  at  hv 
of  both  the  Dukes,  exhibited  their  bill  against  the  DodM 
oi  Buckingham,  Charles  Sheffield,  Joseph  Ceur  andhis  wife, 
John  ffalker  and  his  wife,  and  the  surviving  trustees  and 
executors  under  the  Duke's  will,  for  a  discovery  of  the  e^ 
tates  of  the  said  late  Duke,  and  other  purposes  thereb 
mentioned.  Charles  Sheffield  put  in  his  answer,  insisting 
on  the  said  decree,  and  that  the  same  was  enrolled,  and 
that  the  plaintiffs  were  bound  by  such  decree. 

By  au  order  of  the  1 8th  December,  1736,  the  s^d  Charia 
Sheffield  amended  his  bill  of  revivor,  by  oudcing  the  heirs  at 
law  of  both  Dukes  defendants  thereto,  and  by  an  order  of  tk 
27th  of  May,  1737^  An  order  was  made  for  reviving  the  suit 
against  them. 

On  the  16th  January,  1737^  Lord  Mountjoyj  and  the 
other  persons  claiming  to  be  heirs  at  law  of  both  the  Dnlx^ 
presented  a  petition  to  the  Chancellor,  insisting,  that  as  die 
decree  in  both  causes  was  enrolled  whilst  both  the  said  causes 
were  abated,  they  were  not  bound  thereby,  and  praying  that 
they  might  be  at  liberty  to  amend  the  bill  brought  in  the 
name  of  the  infant,  or  bring  a  new  bill,  or  put  in  a  new  an* 
swer  to  the  cross-bill,  instead  of  the  said  infant's  answer,  or 
to  amend  the  same. 

On  the  petition  coming  on  to  be  heard,  the  Lord  Cka^ 
cellar  referred  it  to  the  Master,  to  see  whether  the  said  de- 
cree was  regularly  signed  and  enrolled ;  and  the  Master  bf 
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his  report^  certified  that  it  appearing  that  the  order  of  the 
8th  of  May^  1736,  for  signing  and  enrolling  the  said  decree, 
nunc  pro  tuncy  was  made  in  two  causes,  in  one  of  which  the 
said  infant  Duke  was  mentioned  to  be  plaintiff,  and  in  the 
other  defendant,  although  he  was  then  dead,  and  before  the 
said  suit  was  revived  against  the  defendants,  his  heirs  at  law, 
therefore  he  conceived  that  the  said  decree  was  not  regularly 
signed  and  enrolled. 

Exceptions  being  taken  to  the  Master's  report,  the  same 
came  on  to  be  argued. 

The  Attorney' General,  Mr.  Noel,  Mr.  Hamilton^  and  Mr. 
Ord,  for  Mr.  Sheffield. 

It  is  not  necessary  that  all  parties  should  be  living  at  the 
time  of  the  enrollment  of  the  decree.  By  the  report,  the 
Master  seems  to  lay  some  weight  on  the  suit  being  de- 
scribed in  the  order  for  enrollment,  with  the  name  of  the 
Duke  Edmund  as  a  defendant  thereto,  when  he  was  dead. 
But  that  is  a  proper  description :  it  could  not  be  described 
in  any  other  manner,  otherwise  no  order  could  possibly  be 
made  in  a  suit  before  revivor. 

The  rule  of  the  Court  is  to  enroll  within  six  months ;  but 
that  of  course  dispensed  with,  and  orders  are  made  to  enroll 
nunc  pro  tunc.  So  orders  to  revive  in  a  certain  time,  other- 
wise injunctions  to  be  dissolved ;  and  orders  for  a  subpoena 

scire  facias. 

The  enrollment  of  a  decree  is  a  ministerial  act  done  by  the 
clerk  of  the  Court.  There  can  be  but  one  enrollment,  and 
that  cannot  be  good  against  one,  and  bad  against  another. 
No  notice  is  given  to  any  person  of  the  signing  and  enrolling 
a  decree ;  it  is  the  decree  which  has  the  effect.  It  is  as 
much  a  lis  pendens  without  enrollment,  as  with  it.  There  is 
no  difference  between  enrolling  a  decree  in  this  Court,  and 
entering  a  judgment  at  common  law. 

Admitting  the  contrary  doctrine,  would  be  productive  of 
bad  consequences ;  for  in  a  decree  of  dismission,  a  defend- 
ant cannot  revive,  and  it  would  be  very  strange  if  he  could 
not  enroll  it,  so  as  to  enable  him  to  plead  it,  if  plaintiff 
should  die.  This  point  determined  in  Yeavely  v.  Yeavefy, 
3  Ch.  Rep.  25.  41.  Anon.  2  Ch.  Ca.  227.  Slingshy  v. 
Hale,  1  Ch.  Ca.  122. 

Decrees  are  constantly  entered  after  abatement  by  death 
of  parties,  then,  why  should  they  not  be  enrolled  ? 

Mr.  Chute,  Mr.  Bootle,  Mr.  Idle,  Mr.  Wilbraham,  and 
Mr.  Murray,  for  Lord  Mountjoy  and  others. 

2x2 


Sheffield 

V. 

Duchess  or 
Bucking- 
ham. 
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Sheffield        None  of  the  precedents  come  up  to  this  case.    As  to  the 
V.  case  of  Yeavefy  v.  Yeavely^  it  was  first  sent  to  be  tried  at 

Duchess  of  |^^^  ^^j  afterwards  the  Court  was  attended  with  precedents. 

Bucking-  ^^  question  there  was  not  whether  the  enroUment  was  or 
was  not  regular,  but  whether  it  was  error  for  which  the  de- 
cree should  be  reversed.  As  to  the  cases  of  entering  orders 
after  the  parties'  death,  orders  are  supposed  to  be  entered 
in  Court  on  the  day  on  which  they  are  pronounced.  Bat  in 
the  cases  of  signing  and  enrolling,  there  is  a  day  mentioned 
in  the  docquet.  The  general  rule  of  the  Court  is,  that  no 
decree  shaU  be  enrolled  after  six  months^  without  spedil 
leave  of  the  Court.  Three  of  the  clerks  in  Court  dechie 
that  they  have  always  taken  the  practice  of  the  Court  to  be, 
that  after  the  death  of  a  material  party,  the  decree  cannot 
be  signed  and  enrolled  against  that  party,  and  they  hire 
known  bills  of  revivor  brought  for  that  purpose. 

July  4, 1739.  LoRO  CHANCELLOR.  After  hearing  scvcral  of  thedeifaiB 
Court,  most  of  whom  that  were  heard  this  day,  certified  tbt 
they  thought  that  the  enrollment  was  regular.  I  argroedtbe  am 
at  large,  and  delivered  my  opinion,  that  the  enrollment  wv 
regular,  and  that  the  authorities  produced  siqpported  it;  ind 
that  it  was  like  the  case  of  entering  up  a  judgment  at  bv 
after  the  death  of  the  party,  on  the  Roll.  I  took  notice, 
that  here  were  material  parties  living  at  the  time  of  the  cd- 
roUment,  so  that  the  cause  was  still  in  Court ;  that  it  n 
agreed  to  be  regular  as  to  the  parties  surviving,  and  I 
know  no  instance  of  two  enrollments  of  the  same  decree." 
Exceptbn  allowed,  and  petitbn  dismissed. 
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WIGGE  V.  WIGGE.  (1) 


Jultf  ^ndy  1739. 

Edward  Wiggb,   by  will  dated   the  18th  of  November,  lAtk.382. 
1710,  devises  to  his  second  son,   Thomas  Wigge^  and  his  e.  w.  demises 
heirs,  certain  lands,  upon  condition  to  pay  6/.  lO*,,  which  ^  l***  second 

_  ,  *    •'  '  son  Thomas 

he  had  agreed  to  pay  the  wife  of  Thomas  on  her  marriage,   WiggeyiiuAhis 
in  lieu  of  dower,  with  power  of  distress ;   and  upon  this  {jf„"g'^  ^^^^ 
further  condition,  to  pay  to  particular  grandchildren  45/.  to  condition  to 
be  divided  amongst  them ;  and  on  this  further  condition,  to  ^rndchildrcn 
pay  amongst  his  six  other  grandchildren   (the  children  of  ^^fi,*^^'^^!®" 
Thomas)  90/.,  to  be  equally  divided  amongst  them ;  and  in  ThomoM)  90/. 
default  of  payment,  then  that  they  might  enter,  hold,  arid  divided*!!^'^ 
enjoy  the  premises.  mongst  them, 

and  on  default 
of  payment,  then  that  they  might  enter,  hold,  and  enjoy  the  premises.  Tkonuu  died  in  the 
testator's  lifetime ;  the  son  of  the  eldest  son  of  the  testator  entered  on  the  lands  as  heir  at 
law,  and  sold  them.  The  legacy  to  the  children  of  Thomas,  the  testator's  second  son,  is  a 
continuing  charge  on  toe  lands  in  the  hands  of  the  purchaser,  and  they  are  entitled  to  be  sa- 
tisfied for  the  same  with  interest.  (2) 

Thomas  the  devisee  died  in  the  lifetime  of  the  testator ; 
the  son  of  the  eldest  son  of  the  testator  entered  on  the  lands 
as  heir  at  law,  and  sold  the  lands  to  a  purchaser  for  a  va- 
luable consideration,  who  had  notice  of  the  will  after  the  pay- 
ment of  his  purchase-money,  but  before  the  execution  of  his 
conveyances. 

Three  of  the  legatees  bring  their  bill  against  Edward  fPlgge 
the  grandson,  and  heir  at  law  of  the  testator,  and  against  the 
purchaser  of  the  estate,  for  payment  of  their  legacies  out  of 
the  estate  charged  with  the  payment  of  them. 

Mr.  Attorney- General^  Mr.  Lloydy  and  Mr.  Smart,  for 
the  plaintiffs.  Defendant,  the  purchaser,  insists  that  this  sum 
of  90/.  is  no  charge  upon  the  estate,  but  the  devisee  dying 
in  the  lifetime  of  the  testator,  it  became  lapsed  ;  it  is  admit- 
ted that  the  devise  is  lapsed,  but  still  the  charges  on  the  es- 


*  (1)  This  case  (with  the  exception  of  Atkyns  corresponds  with  I^rd  Hard* 

the  will  and  some  additions  to  the  ar-  toicke's  minutes  of  the  decree, 
guments  of  counsel,  whi^-h  are  taken         (2)  ^o  Hills  y.lVirley^  2  Atk.  605. 

from  Lord  Hardzcicke's  Note-book)  Is  Oke  v.  Heath,  1  Ves.  136. 
taken  from  Atkyns  ;  the  judgment  in 
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WiGGE 

V. 
WiGCE. 


late  will  subsist.  A  devise  to  a  trustee  in  trust  for  J.  S. 
trustee  dies  in  the  life  of  the  testator,  the  devise  of  the 
trust  is  good.  Free,  in  Cha.  602.    Northcote  t.  UnderkiUj  1 

Salk.  199. 

Mr.  Broume,  Mr.  Noel,  and  Mr.  Owen,  who  were  coun- 
sel for  the  defendants,  insisted,  that  this  was  only  a  per- 
sonal condition  on  TViomas,  the  devisee,  and  his  heirs,  there 
being  no  words  in  the  will  to  give  a  legacy  to  his  children, 
otherwise  than  depending  on  such  personal  condition,  and 
that  where  a  person  claims  under  a  will,  but  claims  notUng 
except  under  an  estate  given  by  that  will  to  another  pereoD, 
if  such  estate  did  never  arise  (as  here  it  never  did),  nothii^in- 
tended  to  be  annexed  to  it  can  survive,  that  this  was  an  estate 
given  upon  express  terms  of  condition,  and  not  within  the 
rules  of  being  construed  a  conditional  limitation^  as  not  hang 
to  be  performed  by  him  who  could  receive  a  benefit  from  the 
non-performance,  and  that  as  it  is  not  lindted  over,  it  oo^ 
to  be  construed  strictly,  as  being  to  disinherit  an  heir  at  hv, 
and  that  the  beneficial  interest  cannot  be  seperated  firom  the 
condition,  but  they  must  both  stand  and  fall  together;  and 
relied  principally  on  the  case  in  Dyer*8  Reps.  348. :  (1)  and 
they  insisted,  that  the  plaintiffs  ought  not  to  come  into  ths 
court,  but  ought  to  take  their  remedy  at  law ;  that  the  plain- 
tiffs were  mere  volunteers ;  that  if  there  was  no  remedy  at 
law,  they  ought  not  to  come  into  this  court  to  make  it  good; 
it  was  like  supplying  the  defective  surrender  of  a  copyhold 
in  favour  of  a  grandchild.    The  defendant,  the  purchaser,  in- 
sisted that  the  sum  of  90/.  was  no  charge  upon  the  estate, 


(1)  A  man  having  no  issue,  devises 
certain  tenements  in  London  to  two  of 
his  friends  in  fee,  to  hold  in  common, 
upon  condition  that  they  and  their 
heirs  should  pay  an  annual  rent  of 
7/.  6s.  Sd,  out  of  the  said  tenements, 
ut  four  quarter-days,  to  the  wife  of  the 
devisor  during  her  life ;  and  that  if  the 
rent  should  be  in  arrear,  by  the  space 
of  six  weeks  after  any  of  the  days  of 
payment,  (and  lawfully  demanded),  that 
it  should  be  lawful  for  his  wife  to  dis- 
train upon  the  tenements.  The  rent  is 
in  arrear,  and  no  demand  made  upon 
the  tenements  by  the  wife;  and  for 
that  cause,  the  heir  of  the  devisor  en- 
tered, and  the  question  upon  a  special 
verdict  in  ejectment  was,  if  his  entry 


was  lawful,  or  whether  the  penalty  of 
the  express  condition  annexed  to  tbe 
estate  of  the  devisees  be  qnalified,  iid 
altogether  destroyed  by  the  peoaltjof 
the  distress,  and  by  that  means  a  liwt- 
ation  of  payment  of  the  rent  to  the 
wife,  and  the  heir  to  take  no  adYaotage 
of  the  breach  of  the  condition.  Tbe 
majority  of  the  Judges  clearly  of  opi- 
nion, that  the  entry  of  the  heir  vis 
lawful;  and  that  both  the  penalties, 
(that  is  to  say),  the  condition  and  re- 
entry, and  the  distress  given  to  tbe 
wife  for  non-payment,  are  good  rene- 
dies,  and  sureties  for  the  firm  pajmeot 
of  the  rent  to  the  wife,  according  to 
the  intent  of  the  husband. 
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but  the  devisee  dying  in  the  lifetime  of  the  testator^  it 
lapsed. 

Lord  Chancsllor  : — i  think  the  plaintiffs  have  a  strong 
case,  both  for  their  legacies  and  interest.  There  are  three 
questions. 

Firsts  If  the  plaintiffs  have  any  continuing  charge  on  the 
lands. 

Secondly^  If  they  are  proper  to  come  into  this  Court. 

Thirdly^  If  there  is  sufiBicient  notice  to  affect  the  pur* 
chaser. 

The  two  first  depend  on  the  will,  and  a  great  deal  arises 
firom  the  nature  of  the  disposition  in  favour  of  the  plaintiffs. 
It  manifestly  appears,  that  the  testator  intended  not  only  to 
make  a  provision  for  Thomcis  and  his  heirs,  but  also  to  make 
a  provision  for  the  six  children  who  were  then  in  being  i  and 
it  would  be  very  unfortunate,  if  not  only  Thomases  heirs 
should  lose  the  benefit  intended,  but  the  six  children  also  lose 
their  small  provision  by  the  act  of  God;  and  this  is  such  a 
construction  as  the  court  never  will  make  but  when  ne- 
cessitated to  do  it.  But  on  the  contrary  the  present  is  a 
case  so  circumstanced,  as  will  induce  a  court  of  law,  as  well 
as  equity,  to  make  as  strong  a  construction  as  possible  to 
support  such  a  charge. 

The  defendants  insist,  that  this  is  only  a  condition  an- 
nexed to  the  estate  of  TTiomaSy  and  his  estate  not  taking 
effisct,  is  void. 

But  this  is  not  a  mere  condition,  but  a  conditional  Umit- 
ation,  there  being  an  express  limitation,  that  in  case  of  non- 
payment, the  legatees  were  to  enter,  hold  and  enjoy,  and  they 
have  an  interest  in  the  nature  of  tenants  by  elegit ;  and 
there  are  many  nice  distinctions  on  these  conditions,  arising 
by  wills.  A.  devises  lands  to  £.,  on  condition  to  pay  C.  a 
sum  of  money,  and  no  clause  of  entry ;  this  is  no  charge  on 
the  estate,  to  give  the  legatee  of  the  money  a  lien  on  the 
lands ;  but  if  the  heir  at  law  enters,  and  takes  advantage 
of  the  breach  of  the  condition,  in  this  Court  he  'shall  be 
considered  only  as  a  trustee  for  the  legatees. 

But  then  the  question  will  be,  as  Thomas  died  in  the 
testator's  lifetime,  and  the  estate  descended  to  the  heir  at 
law,  if  the  charges  continue  on  the  lands  ? 

I  think  it  is  the  same  thing ;  whoever  entered,  it  was  to 
be  only  till  the  payment  of  the  legacy,  and  the  heir  at  law 
ooight  in  this  Court  redeem  them ;    but  the  Court  will  not 

(1)  Aoelyn  v.  Ward^  1  Ves.  423. 


Wios< 

WiGOB. 


A,  derises 
lands  to  B,^  on 
condition  to 
pay  C  a  sum 
of  money,  and 
no  dauae  of 
entry ;  tiie  le- 
gatees at  law 
nare  no  lien 
on  the  lands, 
but  if  the  heir 
of  testator  en- 
ters for  a 
breach  ol  the 
condition,  in 
this  Court,  is 
but  a  trustee 
for  the  legn- 
teet.(l) 
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WiGGE       put  the  legatees  to  such  a  circuity,  but  permit  them  to  hm^ 

^*  a  bill  to  have  the  lands  sold,  and  the  money  raised. 

WiGCE.  rpj^.^  j^^^  ^^^^  compared  to  a  defective   eurrender  of  a 

xuay^make  an     copyhold  pursuant  to  a  will  5   but  here  it  is  different,  for 

charge  on  his  equitable  as  well  as  a  legal  charge  on  Us  estate,  and  this 
co^rtidif '^^  Court  will  maintwn  it  against  the  heir  at  law,  and  thcrcfat 
maintain  it        the  children  are  entitled. 

ISrVt  law.  As  to  the  second  question,  whether  the  remedy  is  proper 

in  this  Court  ?  it  is  consequential,  from  what  has  been  Isil 
down  before,  to  prevent  circuity. 

As  to  the  third  question,  of  notice  to  the  purchaser ,  it  vf- 
pears  he  had  notice ;   for  though  he  had  no  notice  befeie  lie 
pidd  his  purchase  money,  yet  he  had  notice  before  the  exe- 
cution of  the  conveyance,  and  it  is  all  but  one  transaction. 
Thongh  a  pur-       I  do  therefore  declare  that  the  plainti&  are  entitled  to  tk 
^now'o/an^in-  8um  of  45/.  being  one  moiety  of  the  sum  of  90/.  charged  by 
cumbrance  be-  the  tcstator's  will  On  his  estate  with  interest  for  the  same, 

lore  he  paid  ,  « 

his  money,  vet  to  be  nused  out  of  the  estate.     Let  an  accomit  be  taken  cf 

fore''?hrd^d  ^^^*  ^  ^^®  ^  ^^  plaintiflfe  for  the  45/.,  with  mtewl 
was  executed,  for  their  respective  shares  from  the  time  the  pfadntifi' 
withnotice-^J)  ^^^^^9  Sarah,  and  Edward  Wigge  attained  their  ages  of 

twenty-one ;  and  in  case  the  defendants  shall  not  pay  onto 
the  plaintiffs  what  shall  be  so  found  due,  tiien  I  direct  the 
estate,  or  a  sufficient  part  thereof  to  be  sold,  and  out  of  die 
money  arising  by  such  sale,  the  plaintiSis  to  be  paid  what  the 
master  shall  certify  to  be  due,  and  the  residue  of  the  money 
arising  by  such  sale  to  be  paid  to  the  purchaser  ;  but  this, 
without  prejudice  to  any  remedy,  he  may  have  against  the 
defendant,  the  heir  at  law,  to  be  indemnified  under  the  co- 
venant in  the  purchase  deed. 

(1)  See  Tourville  v.  Naishy  3  P.  Wms.  306. 
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GUNTER  V.  HALSEY.  (1) 


Juli/  4tkj  1739. 

This  bill  was  brought  for  a  specific  performance  of  an  agree-  Amb.  586. 
ment  for  sale  of  lands  and  houses^  which  was  by  parol,  but  j^J2[^'*'/p 
reduced  into  writing  by  a  person  present^  but  never  signed  Wms.  770. 

,      .,  _^  Equity  wUl  de- 

by  the  parties.  cne  pcrfonn- 

ADce  of  parol  agreements,  if  it  is  admitted  in  the  answer,  or  if  material  and  nneqiuvocal  acts 
baye  been  done  in  part  performance. 

The  defendant  insisted  on  the  statute  of  frauds^  and  there 
was  evidence  of  facts  to  prove  a  part  performance. 

lioao  Chancbllob,  in  this  case^  said^  the  rule  for  agree- 
ments by  the  statute^  was  very  plain ; .  but  that  since  the 
statute,  this  Court  has,  by  construction,  laid  down  some 
rules  by  way  of  exception  to  it,  and  will  in  some  cases  decree 
a  performance,  though  the  requisites  of  the  statute  are  not 
observed. 

As  where  the  agreement  is  parol,  and  admitted  by  the 
answer,  because  here  it  is  out  of  the  mischief  of  the  statute ; 
so  when  there  lias  been  material  acts  done  in  part  performance. 

Foxgrave  v.  Lyster, 

But  the  general  rule  of  those  cases  has  been,  where  the 
acts  have  been  such  as  would  be  a  prejudice  to  the  party  who 
has  done  them,  if  after  that  the  agreement  was  to  be  void. 

And  in  all  those  cases  where  the  ground  of  the  decree  has 
been  part  performance,  the  terms  of  the  agreement  must  be 
certainly  proved. 

Then  he  went  into  the  particular  circumstances  of  this 
case,  and  as  to  the  certainty  of  agreement  he  thought  it  was 
not  certainly  proved,  by  reason  there  were  queries  in  the 
margin,  though  no  proof  who  made  them. 

As  to  the  acts  done  in  performance,  they  must  be  such  as 
could  be  done  with  no  other  view  or  design  than  to  perform 
the  agreement ;  and  said,  in  this  case  it  did  not  appear  but 
that  the  acts  done  by  the  defendant  might  be  done  with 
other  views.  (2) 

Dismiss  biU,  but  without  costs. 


(1)  This  case  is  taken  from  Ambler;  '^  The  bill  dismissed,  because  uncer- 
it  corresponds  with  Lord  Hardwicke^s  ^^  tain  from  whence  the  agreement  was 
note  of  the  same  case.  ^^  to  commence,  and  that  thmcts 'don^ 

(2)  Lord  Ilardwicke  has  added  the  ^^  by  the  defendant  were  not  shewn  to 
following  note :-—  ['  be  io  puraiiance  of  the  agreoaent"  . 
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as  to  two  joint  tenants^  and  stand  as  to  the  others  without  a    Sheffi£ld 
new  execution  of  the  will.    But  then  it  is  objected  that  the  v. 

affidavit  is  not  made  by  the  parties,    that  rule  only  ap-  I^^^™*  °' 
plies  when  a  bill  of  review  is  brought  by  the  same  parties ;  it 
does  not  extend  to  privies  in  representation. 

Mr.  Attorney- General,  Mr.  Nbel,  Mr.  Hamilton,  and  Mr. 
Ordj  for  the  defendant. 

1st  Objection.  That  no  day  is  given  to  the  infant  to  shew 
cause ;  no  occasion  to  apply  to  the  Court  for  leave  to  bring 
such  a  bill  of  review.  Petitioners  may  do  it  without  leave, 
but  there  is  no  rule  for  a  day  for  an  infant  to  shew  cause  on 
his  own  bill. 

2d  Objection.  That  new  matter  has  been  discovered  since 
the  decree. 

It  must  be  new  matter  of  fact  discovered  since  the  decree. 

The  will  and  codicils  were  read  and  produced,  and  the 
rasures  must  have  appeared.  It  is  not  material  whether  they 
know  the  consequence  of  law.  The  case  of  an  infant  not 
different  from  adults ;  for  if  it  were  otherwise,  the  repre- 
sentatives of  an  infant  might  bring  bills  of  review  tn  infini- 
tum. 

Supposing  the  rasures  to  be  made  after  the  execution  of 
the  will,  and  no  person  has  sworn  that  they  so  much  as  be- 
lieve that  the  rasures  were  made  after  the  will  was  executed ; 
yet  an  alteration  of  the  trustees'  names  cannot  revoke  the 
trust.  But  then  it  is  said  that  this  decree  passed  by  consent, 
which  is  construed  to  be  by  collusion.  This  objection  would 
disturb  many  decrees  made  for  the  quiet  of  families. 

Lord  Chancsllor. — I  think  that  neither  in  point  of  July  6th,  1739. 
form,  or  on  the  merits,  the  petitioners  can  have  a  bill  of 
review. 

Bills  of  review  are  of  two  kinds. 

The  one  in  nature  of  a  writ  of  error,  coram  vobis,  for 
error  apparent  on  the  face  of  the  decree,  and  this  is  of  course 
on  making  a  deposit  of  50/. 

The  other,  which  is  now  an  established  proceeding,  though 
not  of  course,  but  discretionary,  and  is  upon  matter  which 
though  existing  before  the  decree  yet  came  to  the  parties 
knowledge  since,  and  this  is  on  petition  and  affidavit  that  it 
did  so  and  must  appear  to  be  such  matter  as  will  overturn 
the  decree  or  doubtful. 

This  kind  of  proceeding  was  first  in  Lord  Bacon's  time, 
and  was  disputed  so  late  as  in  Lord  Harcourfs,  and  is  taken 
from  the  courts  of  the  civil  law. 
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And  as  to  the  objections  to  the  will  itself. 
The  Court  will  do  all  it  can  to  support  such  a  will  as  this. 
It  is  all  under  the  testator's  own  hand;  therefore  one 
should  expect  almost  demonstration  to  overturn  it^  and  one 
would  never  presume  against  it. 

How  then  can  it  be  proved  these  rasures  were  after  the 
execution  ? 

For  as  to  the  rasures  and  mistake  of  the  trustees. 

They  were  trustees  in  the  will,  as  mentioned  in  the  codicil, 
to  some  purposes,  though  not  of  the  estate ;  viz.  guardians 
of  his  children. 

And  when  he  made  the  codicil  he  might  not  recollect  the 
w31  as  to  them  how  it  stood,  and  the  codicil  will  be  a  repub- 
lication of  the  will. 

And  therefore  if  the  rasures  were  made  after  the  execution 
of  the  will,  and  before  the  execution  of  the  codicil,  still  the 
will  would  be  good. 

And  can  any  one  believe  any  jury  would  make  any  such 
presumptions  as  these  to  overturn  isuch  a  will. 

But  if  the  rasures  were  made  after  execution  both  of  the 
will  and  codicil ;  unless  the  rasures  were  made  ammo  re* 
vocandij  it  would  not  hurt  it. 

For  though  the  statttte  of  Frauds  speaks  of  revocaticms  by 
rasure,  obliterations,  &c.,  yet  it  is  not  every  rasure  that  is  a 
revocation ;  and  at  most  they  are  revocations  pro  tanto. 

And  the  case,  2d  Vern.,  of  the  cancelled  will  is  a  much 
stronger  case. 

I  think,  therefore,  this  is  neither  sufficient  knowledge,  or 
matter  shewn  to  support  the  petition. 

As  to  its  being  a  cause  by  consent,  and  the  same  solicitor 
en  both  sides,  that  is  a  strange  reason,  and  would  be  very 
Buschievous,  and  in  causes  by  consent  it  often  is  so. 

And  if  there  was  any  fraud  or  collusion  in  any  party,  in 
i4itaining  this  decree,  that  is  not  proper  matter  for  a  bill  of 
review,  but  for  an  original  bill  grounded  on  the  fraud. 

JHchmond  and  Tteter/r  by  Lord  Macclesfield;  when  inCuit 
aune  of  age,  brought  an  original  bill  to  set  aside  a  decree, 
obtained  by  collusion  in  a  cause  by  consent  during  his  mi- 
nority ;  but  fraud  is  not  error,  and  will  annul  the  proceed- 
K^SB  of  courts  of  justice,  as  well  as  ony  other  transactions. 

Petition  dismissed. 


Sheffield 

V, 

Duchess  of 
Bucks. 


CASES  IN  CHANCERY. 


687 


m  tail  male ;  and  for  want  of  such  issue^  in  trust  for  his 
grandson,  Thomas  Sanders,  for  life,  with  remainder  to 
his  first  and  other  sons,  in  like  manner,  successively,  in  tail 
male ;  and  it  was  provided  and  declared,  that  the  testator's 
will  and  meaning  was,  that  his  said  grandsons,  and  their 
heirs,  as  they  should  respectively  come  to  be  in  the  actual 
possession  of  the  said  premises,  or  any  part  thereof,  by 
virtue  of  the  limitations  therein  contained,  might  make  a 
jointure  or  jointures,  for  his  or  their  wives  lespectively,  not 
exceeding  100/.  per  asm.  for  every  1,000/.,  and  so  propor- 
tionably  for  every  greater  or  less  sum ;  and  he  ordered  that 
his  ready  money,  and  securities  for  money,  except  what  is 
therein  excepted,  with  his  com,  cattle,  and  stock  on  the 
ground,  should  be  applied  by  his  executors  for  purchasing 
of  lands,  and  to  settle  the  same  to  such  uses  as  his  real 
estate  was  limited  and  appointed. 

In  November,  1/27^  the  testator  died,  and  immediately 
upon  his  death,  his  grandson,  John  Sanders,  entered  into 
the  possession  of  the  estates,  and  received  the  rents  and 
profits,  and  applied  them  to  his  own  use,  and  continued  in 
the  possession  of  the  estates,  and  the  rents  and  profits 
thereof  until  his  death. 

In  the  year  1/21,  John  Sanders,  the  grandson,  intermar- 
ried with  the  plaintiff  Mary  Sanders;  and  on  the  Ist  of 
October,  1733,  articles  were  entered  into,  whereby  the  said 
John  Sanders  covenanted  and  agreed  that  the  plaintiff,  Mary 
SanderSy  in  consideration  of  3,200/.,  her  marriage  portion, 
should  have  and  enjoy  as  her  jointure,  in  pursuance  of  the  power 
given  by  his  said  late  grandfather's  will,  certain  specified  pre- 
mises in  the  articles  mentioned,  not  mcluding  all  the  pre- 
piises  mentioned  in  the  will,  amounting  in  the  whole  to  320/. 
per  annum;  and  Jane  Bailey ,  the  mother  of  Mary  Sanders, 
cx>venanted  that  she  would  pay  to  the  said  John  Sanders, 
bis  executors  and  administrators,  3,000/.  above  the  200/.  he 
had  then  received,  making  up  3,200/.;  and  Jane  Bailey  co- 
Tenanted,  until  payment  of  the  said  sum  of  3^200/.  she  would 
pay  4  per  cent,  for  every  100/.  that  should  remain  in  her 
hands  for  interest ;  and  there  was  a  power  reserved  to  John 
Sanders  and  Jane  Bailey  to  revoke  the  covenant  for  the 
payment  of  the  portion. 

Under  a  decree,  dated  the  4th  of  December,  1/35,  made  in 
-an  original  cause  instituted  by  the  grandson,  John  Sanders, 
on  the  13th  of  June,  1729,  against  the  parties  interested 
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Sanders  is  likewise  entitled  under  the  articles,  if  it  turns 
out  that  the  premises  are  not  worth  320/.  per  annum,  to  have 
the  deficiency  in  value  made  up  out  of  the  other  estates 
comprised  in  the  will  of  the  grandfather.  The  statement 
in  the  articles  that  the  lands  therein  mentioned  are  of  the 
value  of  320/.  per  annuniy  amounts  to  an  agreement  that 
they  should  be  of  that  value.  Lady  Cllffbrd  v.  Lord  Burling'- 
ton,  2  Vern.  379. 

Mr.  Chute  and  Mr.  Talbot  for  the"  younger  grandchildren 
of  the  testator  contended,  that  the  grandchildren  were  en- 
titled to  have  the  sum  of  1,500/.  raised  out  of  the  rents  and 
profits  of  the  estate  charged  therewith  by  the  testator's  will, 
and  they  cited  Smith  v.  Smith,  1  Eq.  Ca.  Ab.  267.  pi.  5. 

Mr.  Browne,  Mr.  Capper,  Mr.  Murray,  and  Mr.  Yorke 
for  Thomas  Sanders. 

The  jointure  was  not  good  for  the  lands  specified  in  the 
articles.  The  terms  of  the  power  were  not  pursued.  Two 
things  were  necessary ;  1st.  A  marriage  portion ;  and  2dly, 
It  must  be  had  and  received.  There  are  circumstances  of 
fraud,  a  power  of  revocation  contained  in  the  articles  by 
which  the  covenant  to  pay  the  portion  might  be  revoked. 
PlaintifiT  has  no  right  to  have  the  deficiency  of  her  jointure 
made  good.  There  is  no  covenant  in  the  articles  that  the 
lands  were  of  the  value  of  320/.  per  annum.  As  to  the  case 
of  Lady  Clifford  and  Lord  Burlington,  it  differs  from  this 
case.  Particular  lands  were  not  specified  in  the  covenant. 
The  charge  of  1,500/.  for  the  grandchildren  cannot  be  carried 
further  than  the  term  of  four  years  from  the  decease  of  the 
testator. 

The  case  of  Smith  v.  Smith  was  decided  upon  circum- 
stances of  fraud. 

The  grandson  has  purchased  land  as  we  say,  with  the  per- 
gonal estate  of  the  grandfather  directed  to  be  laid  out  in  land; 
and  then  these  lands  ought  to  be  settled  according  to  the 
irill.  The  Court  will  presume  the  laild  was  purchased  with 
the  grandfather's  personal  estate ;  and  they  cited  Lechmere 
T.  Lechmere.  3  P.  Wms.  21 1. 

The  Attorney-General  in  reply. 

The  reference  to  the  Master  shews  there  was  no  fraud  in* 
iended*  The  power  of  revocation  could  not  in  any  way  in- 
lure  the  remainder-man.  As  to  the  deficiency,  it  was  the 
|4iun  agreement  of  the  trustees  that  the  jointure  should  be 
%0/.  per  annum.    This  case  is  stronger  than  the  case  of 

2y 
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'  covenant^  though  no  direct  appointment  made^  and  that 

J3e  was  stronger^  because  it  was  there  of  a  legal  power  and 

tate. 

It. would  be  too  strict  a. construction  of  such  a  power  to 

Y  the  portion  must  be  paid  at  the  time  of  the  marriage, 

d  I  think  such  a  portion  might  be  paid  by  any  body^  and 

any  time>  and  it  will  be  a  good  consideration,  and  it  is  the 

nc  thing  to  the  remainder-man.  Vide  Holt  and  HoU^  i 

Wms.  648. 

It  is  said  this  would  extend  it  to  any  fortuitous  sum  of 

iney  that  came  to  the  wife,  which  would  defeat  the  intent 

such  a  power. 

But  even  in  that  case,  if  it  was  such  an  interest  as  the 

3band  could  not  be  entitled  to,  and  get  into  his  hands,  un- 

3  he  made  a  settlement,  I  think  it  would  be  a  good  por* 

Q,  though  perhaps  it  would  be  otherwise  if  the  husband 

old  be  at  all  events  entitled  to  the  money ;  for  then  as  to 

!  remainderman,  the  jointure  might  be  considered  as  vo- 

itary« 

Objected,  That  as  to  part,  it  was  never  paid. 

}ut  I  think  that  will  not  alter  the  case ;   for  as  it  was  co- 

lanted  to  be  paid,  it  must  in  equity  be  considered  as  if 

ually  paid^  for  part  is  paid,  and  she  is  liable  to  pay  the  rest. 

knd  if  there  was  «ny  firaud  or  collusion  in  the  covenant,  as 

Jie  party  who  covenanted  was  insolvent  it  would  be  ano- 

r  thing,  and  it  cannot  be  construed  so  briefly^  as  that  the 

band  must  actually  receive  it  himself. 

7ase  of  Lady   Clifford  and  Lord  Burlington,  2  Venu 

I.,  (1)  I  have  often  heard  quoted,  and  always  treated  as 

authority ;  and  it  was  a  cause  by  consent. 

kfl  to  the  question  on  the  trust-money,  and  the  relief 

inst  the  renudnder-man. 

rhe  children  are  not  exactly  in  the  same  case,  as  if  the 

Btees  had  entered  and  ndsapplied,  for  then  the  estate  had 

n  clearly  exonerated  i^inst  A.  and  JB.,  but  now  they 

"e  clearly  a  remedy  against  A.'s  representatives,  vide  1 

k.l63. 

iut  I  doubt  much  how  they  can  have  any  remedy  against 

the  remainder-man,  for  here  the  provision  made  for  the 

Qons  is  a  term  only,  and  that  expired, 

l8  to  the  case  of  Smith  and  Smith,  which  comes  nearest. 


Sakders 

9. 

Sanders. 


)  See  Evelyn  v.  Evelyn,  2  P.  Wms.  668.  and  Marchioness  of  Blandjbrd 
uchess  of  Marlborough,  2  Atk.  542. 
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CALVERT  V.  SAUNDERS. 


I  Plsuntiffsj  (1>. 


JOHN  CALVERT  and  SUSAN  his  Wife, 
and  MARY  WHITHALL     .... 

and 

Pame  ANN  SAUNDERS,  THOMAS  RE^^ 
VELL  and  JANE  his  Wife,  SETH,  JE- 
REMY,  and  ANNA  MARIA  EGER- 
TON,  HENRIETTA  EGERTON  and 
ANNE  EGERTON,  (representing  and 
cluming  under  Sir  GEORGE  SAUN- 
DERS,) ROBERT  PROOF,  ROBERT 
ROSE,  WILLIAM  DODD,  THOMAS 
DART  and  SHADRACH  VINCENT, 
(cldming  under  MARY  PROOF,)  JAMES  )  Defendants, 
COLBY,  who  claims  to  be  sole  Heir  of 
Sir  THOMAS  COLBY,  GILBERT 
KNOWLER,  Dr.  WILLUM  KNOW- 
LER,  GILBERT  BOUCHERY,  Exe- 
cutors of  GILBERT  KNOWLER, 
FRANCIS  POWELL  and  ELIZABETH 
BOUCHERY,  SARAH  BOUCHERY 
and  ROBERT  KNOWLER,  (claiming 
under  GILBERT  KNOWLER)      .     . 


Juljf  ISlk  and  I9th)  1730. 

The  plaintifiF,  Susan  Calvert,  then  Susan  TFhithall,  Mary  f'^^J^' 
IFInthall,  Robert  Proof  and  Mary  his  wife,  on  the  I9th  creed  agaimt  a 
January,  1729,  filed  their  bill  against  F,  Apsley,  the  admi-  JjJce^S-n'^^"'" 
nistrator  of  Sir  Thomas  Colby,  deceased,  Thomas  Bullock,  it«'n»t  plain- 
Sir  George  Saunders,  James  Colby,  and  ffilliam  Warring-  ver.'in  fject- 
'o»,  setting  forth,  that  in  1729  the  said  Sir  Thomas  Colby  "«■>«.  P<>«»<»- 

j.    »  o  »  •  ^    gion  of  preini- 

<uet],   without  issue,  possessed  of  real  estate,  which  de-  ses,  the  right 

to  which  had 
"^'n  established  against  him  upon  a  trial  at  bar,  and  upon  a  decree  made  in  both  the  causes  (to 
One  of  which  he  was  a  party)  for  giving  effect  tu  the  verdict ;  though  he  insisted  by  his  answer 
'bat  many  witnesses  bad  not  been  examined,  and  an  entry  in  a  Registry-book  not  produced  at  the 
^'al  at  bar,  through  the  neglect  of  his  attorney ;  but  it  appeared  likewise  in  the  cause,  that 
'■>ere  were  strong  grounds  for  believing  that  an  entry  in  the  Registry  book,  to  prove  his  title, 
"'as  forged  by  bis  procurement.  And  it  is  no  objection  to  the  plainti^'  instituting  a  suit 
'S^^iQat  the  defendant  for  a  perpetual  injunction,  that  they  were  only  co-defeodants  with  him 
**  'bat  suit  to  which  he  was  a  party. 

(1)  This  case  is  taken  from  Lord  Hardwicke's  Note-iiook. 
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^ne-fourtb,  and  Susem  and  Mtay  TFMthall  to  the  other 
fourth  of  the  real  estate  of  Sir  Thomas  Colbu. 

On  the  16th  May,  1732,  the  cause  coming  on  upon  fur- 
ther directions,  possession  was  decreed  to  be  delivered  ac- 
coiding  ta  the  verdict,  and  a  commission  of  partition  was 
directed  to  .issue  accordingly,  and  afterwards  the  parties 
were  respectively  let  into  possession. 

In  Easter  Term,  1732,  GUbert  Knowler  filed  his  bill 
f^gainst  Sir  George  Saunders  and  the  representatives  of  Marj^ 
JProof,  deceased,  and  Susan  Calvert^  and  Mary  fFhithafl, 
praying, a  discpvery  of  Sir  Thomas  Colby^s  real  estates,  and 
that  he  might  be^  let  into  possession  thereof,  to  which  the 
defendants  appeared  and  answered,  and  the  cause  being  at 
issue,  was  heard,  when  atrial  was  directed  in  K.  B.,  when 
upon  the  trial  it  was  found,  that  the  said  GUbert  Knowler 
was  a  co-heir  of  Sir  Thomas  Colby  with  Sir  George  Saun- 
dersy  Mary  Proof,  Susan  Calvert  and^Maty  TFhithall,  and- 
as  such  entitled  to  a  third  of  his  real  estate. 

On  the  8th  pf  February,  1736^  the  cause  was  heard  upon 
the  equity  reserved,  when  it  was  ordered,  that  the  defend- 
ants should  pay  a  third  part  of  the  rents  of  the  real  estates 
of  Sir  Thomas  Colby  to  Gilbert  Knowler ;  and  a  commis- 
sion of  partition  was  directed  to  issue,  to  divide  the  estates 
amongst  the  parties,  according  to  the  said  last  mentioned 

verdict,  who  were  to  hold  and  enjoy  the  same  accordingly. 
James  Colby  having  delivered  ejectments  to  nearly  iw 

ihe  tenants  of  Sir  Thomas  Colby's  freehold  estates.  The 
plaintiffs  filed  their  bill  against  James  Colby,  and. against 
all  the  parties  in  possession  of  the  real  estates  of  Sir 
Thomas  Colby,  for  the  purpose  of  having  the  benefit  of  the 
said  decrees,  and  of  the  verdict,  and  for  a  perpetual  in- 
junction against  James  Colby,  and  to  be  quieted  in  the 
possession  of  such  part  of  the  said  real  estates  as  they  are 
in  possession  of  under  the  said  decrees  and  verdicts. 

James  Colby,  by  his  answer,  denied  that  he  was  served 
with  a  subpoena,  or  appeared  to  the  bill  filed  by  the  plain- 
\a/Sa,  on  the  19th  of  January,  1729 ;  but  he  admitted  that  he 
was  a  party  to  the  suit  brought  by  Sir  George  Saunders,  and 
that  he  appeared  at  the  trial  at  bar,  and  witnesses  were 
examined  on  his  part ;  but  he  said  that  he  was  not'  fully 
prepared  with  all  his  witnesses,  and  the  proper  registry  was 
not  produced  which  would  have  clearly  made  him  out  to  be 
tlie  nearest  of  kin,  and  sole  heir  at  law  to  Sir  Thomas 
Colby,  which  was  occasioned  by  his  attorney  not  doing  his 
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il^Berein  tlie  present  plaintiffs  were  plaintiffs,  he  was  a  party 
in  Sir  George  Saunders's  cause,  and  only  as  a  co-defendant 
with  the  present  plainti£b.  But  a  co-defendant  cannot  bring 
I  bill  for  a  perpetual  injunction. 

By  the  ill  conduct  of  defendant's  attorney,  mtnesses  were 
not  examined. 

This  not  a  ground  for  a  new  trial  in  ejectment  because 
ejectments  may  be  brought  toties  quoties. 

Zfeighton  v.  Leighton.  (1)  Blacket  v.  Waddington^y  pro- 
reeded  on  this  principle,  that  the  inheritance  should  not  be 
concluded  by  one  trial. 

At  conmion  law  there  is  no  limitation  to  the  number  of 
trials. 

Mr.  Lloyd  and  Mr.  Clarice  for  the  defendants  claiming 
under  Gilbert  Knowler. 

Mr.  Hamiltofiy  for  defendant  Saundersi 

Mr.  Attorney-General  in  reply. 

As  to  the  objections  to  the  method  of  proceeding : 

1st.  That  one  trial  is  not  conclusive ;  that  is  in  the  dis^ 
cretion  of  the  Court ;  and  what  we  found  ourselves  upon  is^ 
that  this  Court  has  made  a  determination  and  a  decree  on 
the  finding  of  this  verdict,  the  ejectment  therefore  is  con* 
trary  to  the  decree.  This  is  .the  ground  in  Aeherley  v.  Ver" 
non.  And  the  affirmance  in  the  House  of  Lords  made  no 
difference. 

2nd.  Objection  that  the  defendant  was  not  a  party  to  the 
plaintiff's  original  bill. 

The  answer  is  that  all  parties  are  bound  by  the  decree. 

3rd.  Objection  that  the  verdict  in  favour  of  Knowler 
shakes  the  former  verdict. 

The  answer  to  that  objection  is  that  the  last  verdict 
does  not  make  any  difference  to  the  defendant  James 
Colby. 

Lord  Chancellor  ordered  that  as  between  plaintiffs  and  ^^^7 19>  ^739, 
all  the  defendants  except  the  defendant  James  Colby,  that 
the  said  decree  of  the  16th  May,  1732,  so  far  as  it  is  not 
varied  by  the  said  decree  of  the  8th  of  February,  1736; 
and  also  the  said  decree  of  the  8th  of  February,  1736^  be 
carried  into  execution,  and  that  what  is  thereby  decreed 
to  be  performed  or  paid  by  the  plaintiffs  and  the  defendant 
Robert  Proof y  and  by  the  other  defendants  claiming  under 
the  said  Mar^  Proofs  and  Sir  George  Saunders  and  Gilbert 


<1)  IP.  Wms.  671.  and  2  Bro.  P.  C.  317. 
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VAN  V.  CLARKE.  (1) 


Juljfy  2U/,  1739. 
Dabib  Mart  Cratbn,  made  her  will  as  follows :  l  Aik.  511. 

M,  C,  by  her 
will  dcTises  all  her  real  and  personal  estate  not  otherwise  disposed  of  to  <7.  GL  and  directs  that 
pfaX  of  the  real  and  personal  estate  7*AMna«  Levoit  shduld  be  paid  2,000^  opon  trust  ontil  lus 
daughter  attained  eighteen  or  was  married  to  place  it  out  at  interest ;  bnt  when  she  attuned 
that  age  or  was  married  to  pay  the  same  with  interest  to  his  daughter;  and  she  directed  that 
the  29OOO/.  should  be  paid  within  one  year  and  a  half  after  her  decease,  and  she  charged  her 
house  in  Lincoln's  Inn  Fields,  in  the  first  place  with  the  payment  of  the  said  sum  of  2,000^ 
MaiyLewitf  the  daughter  of  Tkomaa  LewU^  haying  died  half  a-ytar  after  the  testatrix;  held 
that  the  legacy  of  2>000/.  was  not  a  vested  legacy  and  her  representatire  was  nut  entitled 
to  it. 

^^  I  ^ve  to  Godfrey  CUtrkey  my  metffttiagQ  in  or  near  lin- 
eoln'li  Inn  Fields^  and  all  the  farniture^'  and  fH  other  my. 
real  and  personal  estate  not  herein  otherwise  disposed  of  to 
the  uses  and  purposes  following  (that  is  to  say)  that  out  of 
fhe  said'  teal  and    personal  estate  so  given   to    Godfrejf 
Clarke  (^ter  giving  certain  sums  to  his  sister)  that  the  said 
Thomas  Lewis  nmy  have^  receive,  and  be  paid  2,000/*  on 
trust  and  to  the  intent  and  purpose  that  the  said  Thomas 
Ltcwisy  his  executors, and  administrators, shall untillilfary 
Zicwis  shall  attain  her  age  of  eighteen  years  or  be  married 
which  shall  first  happen,'  place  tbs-  same  2,000/.  out  at  in* 
terest,  upon  good  securities,  to  be  approved  by  my  sister, 
Jane  Beacher,  her  guarditiii^  and  shall  from  time  to  time 
pat  out  at  interest  the  interest  of  the  same  2J000/*  as  the 
same  shall  arise  to  a  fit  sum,  upon  good  *  secnrities,  tabe 
approved  as  aforesaid,  and  when  the  said  Jkfar^  Lewis^ 
shall  attain  her  age  of  eighteen  or  be  married .  which  shall 
first  happen,  then  shall  pay' to'  the  8ai4  Masry  Lewis,  to 
And  for  her  own  use  and  benefit  the  said  principal  sum  of 
^j»O00/.   and  the  interest,  proceeds,  and   produce  thereof^ 
And  I  will  and  appoint  that  all  the  gross  sums  which  the 
i>x-omises  given  to  Godfrey  Clarke  are  hereby  made  sub- 
to,  shall  be  paid  within  one  year  and  a  half  after  my 
ease. 


C  1)  The  statement  of  this  case  and    the  judgment  from  a  manuscript  re- 
J;^^^     arguments  of    counsel  are  taken    port. 

Lord  IIardwicke*8  Note-book;  ^ 
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Clarke. 


paid  within  three  years  after  tny  decease,  in  trust  to  put  the  Vak 
same  out  at  interest,  and  to  pay  the  interest  and  profit  ^  v* 
thereof  to  my  niece  Whaley  for  her  separate  use  during  her 
life,  and  after  her  decease  I  give  200/.  thereof  to  her  son 
Thomas  Whaley^  and  the  other  100/.  to  her  son  Charles^ 
IVfrs.  Whaley  and  Thomas  Whaley  both  died  within  the 
three  years,  and  yet  the  Master  of  the  Rolls  decreed  that  the 
whole  money  should  be  paid  to  the  trustee  who  was  living, 
and  that  the  200/.  should  go  to  the  representative  of  Thomas. 
[t  was  charged  upon  both  funds^  but  it  was  admitted  that  the 
personal  estate  was  sufficient. 

Lord  Chancellor.    The  general  rules  are  certain.  July  2l»  1739. 

1st.  Where  a  legacy  is  given  out  of  the  personal  estate 
only  to  a  person  at  a  particular  time,  and  interest  not  given  in 
the  mean  time,  the  legacy  does  not  vest  if  the  legatee  dies 
before  the  time  of  payment ;  and  if  such  legacy  is  given  to  )& 
person  at  a  certain  time,  and  interest  to  be  paid  in  the  mean 
time,  it  is  transmissible  to  the  representative.  This  is  laid 
down  in  Cloberry's  case,  2  Ventr.,  and  is  Bgreeable  to  the 
civil  law. 

2dly,  The  rule  of  this  Court  of  legacies  given  out  of  a 
real  estate  is  contrary ;  for  there  it  shall  sink  for  the  benefit 
of  the  estate.  (1) 

I  am  of  opinion  in  this  case,  that  if  the  infant  had  sur- 
Tived  a  year  and  a  half,  her  representative  would  have  been  en- 
titled; for  after  the  year  and  a  half,  the  2,000/.  must  be  con- 
sidered as  separated  from  the  estate,  and  considered  as  mak« 
ing  interest  for  her  benefit,  and  how  could  this  sink  into  the 
estate  for  the  benefit  of  the  owner  after  it  is  separated  from 
it.  Suppose  after  the  money  raised,  the  estate  had  been 
sold,  and  then  she  had  died  under  eighteen.  If  this  is  to  be 
considered  as  a  lapsed  legacy  who  would  be  entitled  to  it  ? 
Surely  not  the  purchaser  out  of  whose  estate  it  was  not 
rabed.  Shall  then  the  devisee  have  it,  he  has  no  estate  for 
it  to  sink  into.  But  I  will  now  consider  what  is  the  conse- 
quence of  Mary  Lewis  dying  within  the  year  and  a  half.  By 
the  death  of  the  trustee,  (and  so  far  his  death  is  material), 
there  could  be  no  remedy  in  the  ecclesiastical  court.  Sup- 
posing it  a  legacy  out  of  the  personal  estate,  and  as  here 


(I)  See  Prowse  o.  Ahingdorij  ante  page  312.  and  the  cases  cited  in  note  (2) 
to  that  case. 
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ATTORNEY-GENERAL     ex      relatione,  ^ 
EDMUND      ETHERY,     BENJAMIN 
MOYER,    Sir    HENRY    MAYNARD, 
MATrHEWWEYMONDS6LD,PETER  Wtife.  nj 
HARTOP,  CHRISTOPHfiR  CURE,  on  ^  '^  ' 

behalf  of  themselves  and  the  other  Inha- 

f 

bitants  of  the  West  Division  of  the  Hun- 
dred of  fiecontree     

and 
SAMUEL  HUNTON,  Chief  Constable  of' 
the  Division,  and  THOMAS  BRAMSTON, J.  Defendants, 
Treasurer  of  the  County    •     .    •    •    • 


Jufy  ^m,  1739. 

Samuel  Hunton,  as  chief  constable  of  the  west  division  Aehiefcon- 

of  Becontree,  having  received  during  a  period  of  nine  years  Son^haviwrel 

and  eight  months,  from  the  several  parishes  included  in  that  ceiTed  from 

division,  larger  sums  of  money  than  they  ought  to  have  paid  j  of  tliat  division 

more  county 
rmtes  than  he  ought  to  have  receiyed ;  upon  an  information  filed  against  him  and  the  treasurer 
of  the  county^  by  some  of  the  inhabitants,  on  behalf  of  themsehres  and  the  other  inhabitants; 
the  chief  coAstaofe  w^  detrHA  to  accotmt. 

The  relators  brought  this  information  agains^Uie  defend^ 
ant  Huhton,  as  chidF  cbnstiible/tiilithe  iidglil4iceou&t  for  00 
much  as  he  had  received  artr  md*  abovfe  i^hat  be  ought  to 
have  received,  and  f^nsft  the  de^dmt  Bramsiony  as 
treasurer  of  the  county,  that  he  mi^i-«eceunt-for  what  be- 
had  received  from  the  dlfi^ndkiit  SktManytot'Mdkt  resect  of 
the  parishes  contained  in  that  division. 

HuntoHy  by  his  answer,  insisted  that  he  ought  not  to  be 
brought  to  an  account  in  a  court  of  equity,  but  that  if  the 
relators  had  any  remedy,  it  was  at  law. 

Mr.  Noel  and  Mr.  Serjeant  Comyns,  for  the  plaintifib. 

Hunton  admits  that  he  has  received  254/.  Js.  \0d.  more 
than  he  ought  to  have  received,  but  insists  that  he  may  re- 
tain it  according  to  the  precedents  of  his  predecessors. 
There  is  no  ground  for  his  retaining  the  money.  There  is  no 
remedy  at  law  but  by  the  particular  inhabitants  for  money 


(1)  This  case  is  taken  from  Lord  HardwichtU  Note-book. 
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HARRISON  and  Others,  Representatives  of  >  p,  .    .-- 
THOMAS  HAUGHTON \  Plamtiff8;(l) 

and 

ROBERT  GRAHAM,   and  ELIZABETH  >  ^  ^    ^ 
NICHOLAS ^  Defendants. 


July  ft7ihy  1739. 

Barbara  Graham,  by  her  will,  devised  all  her  estate,  after  Barbara  Ora- 
all  debts  paid  to  her  mother  Barbara  Graham,  her  sister  will '  gives  to 
Margaret,  her  brother  Robert  Graham,  and  the  defendant  ^Ji^^^^^ 
Nicholas,  in  trust  for  the  uses  therein  mentioned,  during  the  300/.tobepaid 
lives  of  her  mother  and  sister,  and  the  longest  liver  of  them,  months'ancr 
and  after  their  decease,    she    gave  to  her  brother  Jokn  the  decease  of 

rk/vrv  •  her  motber  uid 

Graham,  since  deceased,  300/.  to  be  paid  to  him  within  six  sister ;  John 
months  after  the  decease  of  the  survivor  of  them,  and.  ap-  ^n^rc  in  ^^' 
pointed  her  said  mother  and  sister,  and  the  defendants,  consideration 
Jtobert,  her  brother,  and  Elizabeth  Nicholas,  executors.         to  Thtmu^^^ 

Houghton,  his 
legacy  of  300/.,  and  the  receipt  for  the  100/.  is  indorsed  upon  the  indenture,  and  gives  a  war- 
rant of  attorney  to  confess  judgment,  which  was  entered  up  for  600/.  to  be  void  on  payment  of 
the  legacy ;  upon  a  bill  brought  by  Thonias  Houghton  against  the  representatives  of  Barbara 
Qrahtan  tor  the  payment  of  the  legacy ;  the  defendants  insisting  by  their  answer,  that  the  con- 
sideration of  100/.  was  not  paid,  and  Thomas  Houghton  having  proved  in  the  cause  the  loss  of 
the  indenture,  a  copy  of  the  indenture,  and  that  a  receipt  for  the  100/.  had  been  indorsed 
thereon ;  the  Master  of  the  RoU»  referred  it  to  the  Master  to  inquire  into  the  consideration  of 
the  assignment ;  but  the  Lord  Chancellor  upon  appeal,  reversed  the  decree,  and  directed  the 
legacy  to  be  paid  to  the  pluntiffs  by  the  defenditints,  out  of  the  personal  estate  of  Barbara 
Graham  the  daughter. 

The  testatrix  died  possessed  of  personal  property  more 
than  sufficient  for  the  payment  of  her  debts  and  legacies. 
Margaret  alone  proved  the  will.  John  Graham  having  ap- 
plied to  Tktrnios  Haughton  to  purchase  his  legacy,  the  same 
was  purchased  by  Thomas  Haughton,  and  by  an  indenture 
dated  the  Ist  of  October,  1731,  John  Chraham  in  consider- 
ation of  100/.  sold  to  Thomas  Haughton  the  said  legacy, 
and  covenanted  that  the  testatrix  left  sufficient  assets  for 
the  payment  thereof,  and  appointed  Haughton  his  attorney 
to  receive  the  same.  The  receipt  for  the  100/.  was  indorsed 
upon  the  indenture. 


(1)  This  case  is  taken  horn  Lord  Hardzcicke's  Note-book. 
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which  as  administrator  to  his  brother,  he  may  retain.    If    IIa.rri80n 
there  is  no  consideration  paid,  the  Court  would  not  support  ^' 

this  assignment.  Graham. 

Lord  Chancellor  ordered  the  said  decree  to  be  reversed,  juiy27th  1739. 
and  referred  it  to  the  Master  to  take  an  account  of  what  was 
due  in  respect  of  the  said  legacy  of  300/.  assigned  by  the 
said  deed  of  the  1st  of  October,  1731,  with  interest  at  Aper 
cent,  from  the  death  of  the  said  Barbara  Graham,  the  mo- 
ther, and  an  account  was  directed  of  the  personal  estate  of 
Harbara  Graham,  the  daughter,  and  what  should  be  found 
due  for  principal  and  interest  of  the  said  legacy  of  300/.  be 
paid  to  plaintiff  out  of  such  personal  estate.  (1) 

(1)  Reg.  Lib.  A.  1738.  fo.  453. 


MILES  V.  LEIGH.  (1) 


Appeal, 


July  ^7 thy  1739. 

Henry  Leigh  being  possessed  of  considerable  personal  es-     1  Atk.  573. 
tate.  and  seised  in  fee  of  a  tenement  called  Hills,  and  beinff  Wl>cre  a  tcsu- 

'  .  11?    tor  gives  an  es- 

tenant  in  tail  male  m  remamder,  expectant  upon  the  death  tate  to  his  wife 
of  Mary  Leigh,  of  a  messuage  and  tenement  called  Bowery  remaind^^tS 
Ilav  :  on  the  23rd  of  March,  1701,  made  his  will  in  manner  ^»8  "o^ »°  fee» 

^  ^"^    .  and  directs 

folloWlUg  : —  that  he  shall. 

when  he  comes 
into  possession,  as  well  of  the  estate  devised  as  of  another  estate  of  which  he  was  tenant  in  tail, 
pay  to  the  testator's  daughter  a  legacy ;  held,  that  though  the  son  never  comes  into  possession 
of  the  estates,  that  the  legacy  is  a  charge  upon  the  estate  devised,  into  whatever  hands  the 
estate  comes. 

*^  As  to  my  worldly  goods  which  God  of  his  goodness  hath 
endued  me  with,  I  give  and  dispose  thereof  in  manner  and 
form  following : — I  give  and  bequeath  unto  my  dear  wife 
t/oan  Leigh,  all  that  my  messuage  and  tenement,  with  its 
rights,  members,  and  appurtenances  called  HilVs  tene- 
ment, situate  in  the  parish  of  Carhampton,  in  the  county 
of  Somerset,  during  her  natural  life,  and  after  her  decease, 
unto  Robert  Leigh,  my  son,  and  his  right  heirs  for  ever : 
Item,  I  give  and  bequeath  unto  Henry  Leigh,  my  son,  the 
sum  of  150/.  of  lawful  English  money,  to  be  paid  in  twelve 


(1)  The  statement  of  this  case,  and  the  arguments  of  counsel  are  taken  from 
Lord  Hardwicke^s  Note-book;  the  judgment  from  a  manuscript  report. 
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Leigh. 


months  time,  when  Robert  ly^igh,  my  Bi^  pea  ^bi|ll  cone  to 
and  enjoy  the  sMd  tenement  called  HilTs  tenement,  Kod  aho 
that  my  messuage  and  tenement  called  Bowery^  otherwiae 
Bayoery  Hay^  situate  in  the  pariah  of  Corhcmpttm  ^xmA. 
f ferny  I  give  and  bequeath  unto  my  dau^ter  Mary  Leigh, 
the  sum  ai  150L  of  lawful  J^^fish  money,  to  be  paid  k 
twelve  months  time,  at  and  upon  the  time  ti^at  my  said  aon 
,  Bobert  J^'gh,  shall  come  and  enjoy  the  8«ji4  pieiDiaea  aboie- 
mentioned ;  and  in  case  that  my  said  son  Robert  IMgk  ehaD 
happen  to  die  before  Joan,  my  said  wife,  that  then  my  tne 
intent  and  meaning,  and  will  is,  that  the  said  Eknry  Leigk, 
my  son,  he  coming  to  the  ppssesaion  of  th^  aaid  prenuao^ 
and  surviving  his  said  mother  shall  pay  to  the  aud  ifajr 
Leigh  J  my  said  daughter,  the  sum  of  200/.  of  lawful  moaef 
of  England.  Iteniy  All  the  rest  and  residue  of  my  goods 
and  chattels  of  what  nature  or  kind  soerer,  I  do  give,  deriie^ 
and  bequeath,  unto  my  dear  and  loving  wife  Joan  Lagh, 
whom  I  do  appoint  sole  executn^L  of  this  my  will/' 

Joan  proved  the  will,  possessed  herself  of  the  testator's 
personal  estate,  and  entered  upon  and  enjoyed  the  BUTs  t^ 
nement,  till  the  time  of  her  death,  which  happened  in  tk 
year  1729. 

Upon  her  death  {Robert  and  Sbmry  both  dying  in  tb 
lifetime  of  Joan,)  the  defendant  Henrtf  Leigh^  as  aon  ni 
heir  of  Robert,  who  was  son  and  heir  of  Henry  the  testa- 
tor, entered  upon  the  premises  called  JEfilFs  tenement;  aod 
he  likewise  became  entitled  as  tenant  in  tail  upon  the  deilk 
of  his  father,  to  the  premises  called  Bowery  Hay. 

In  Easter  Term  1736,  the  plaintiff  brought  her  bill  against 
the  defendant,  for  the  payment  of  the  legacy  of  150ii  and 
interest,  insisting  that  the  said  HilVs  tenement  and  Bowerj 
Hay,  were  by  the  will  of  her  father  charged  with  the  si^ 
legacy. 

The  cause  coming  on  to  be  heard  before  the  Master  aftie 
Rolls,  his  Honor  decreed  that  it  be  referred  to  the  Master  to 
see  what  was  due  to  the  plaintiff  for  her  legacy  of  150/,  and 
to  compute  interest  at  4  per  cent,  from  a  year  after  the  death 
of  the  said  Joan  Leigh,  and  that  the  defendant  pay  what 
was  found  due,  or  in  default;  thereof,  the  defendant  was  to 
account  for  the  rents  and  profits  of  the  Hiirs  tenement,  and 
directed  the  said  HilFs  tenement  to  be  sold  to  pay  the  same 
legacy.  And  he  further  decreed,  that  the  plaintiff's  bill,  so 
far  as  it  related  to  the  estate  called  Bowery  Hay,  be  dis- 
missed, and  the  consideration  of  costs  was  reserved. 
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On  the  27th  of  July^  1739^  this  cause  came  on  before  his       Miles 
Lordship  upon  an  appeal  on  the  part  of  the  defendant^  from  ^* 

the  decree  of  the  Master  of  the  Rolls.  i-kigh. 

The  Attorney-General  for  the  plaintiff  insisted,  that  the 
words  of  the  will  giving  the  legacy  at  the  time  the  estate 
comes  to  Robert  Leigh,  shewed  that  it  was  intended  that  it 
should  be  paid  out  of  that  estate. 

Mr.  Pauncefortj  Mr.  ChuiCy  Mr.  Browne,  and  Mr.  Jod^ 
dtel  for  the  defendant. 

This  never  could  be  intended  as  a  charge  npon  this  es* 
late,  it  must  be  paid  out  of  the  personal  estate.  There  are 
no  express  words  or  necessary  implication  in  the  will  of  the 
testator  to  charge  this  estate.  There  is  no  direction  that 
this  legacy  should  be  paid  out  of  tlie  Iimd,  it  only  points  out 
the  time  when  it  shall  be  pdd,  it  is  directed  to  be  paid  when 
Robert  comes  to  the  estate,  and  when  Henry  comes  into 
possession,  it  is  directed  that  he  shall  pay  it,  but  it  is  no 
where  said,  that  it  shall  be  paid  when  it  comes  to  their 
heirs.  The  testator  has  no  where  disposed  of  the  estate 
called  Bowery  Hay,  and  he  might  intend  that  the  legacy 
should  be  paid  at  the  death  of  the  mother  out  of  the  per- 
sonal estate  when  she  no  longer  would  want  it.  But  even  if 
this  were  a  charge  upon  the  real  estate,  it  was  a  charge  con- 
tingent upon  Robert's  coming  into  possession  of  the  estate, 
and  the  contingency  never  happened,  both  sons  dying  in  the 
lifetime  of  their  mother. 

Lord  Chancellor: — ^This  will  is  very  obscurely  penned,  July 27tli  1739. 
and  I  think  the  construction  of  it  must  arise  upon  taking 
the  whole  will  together,  and  I  think  the  decree  at  the  rolls 
was  right. 

The  will  must  be  considered  as  if  the  legacy  followed  the 
devise  of  the  land,  and  I  think  it  is  to  be  considered  as  a 
condition  annexed  to  Robert's  estate,  and  the  same  as  if  the 
testator  had  said,  he  paying. 

And  there  are  many  cases  where  adverbs  of  time  have 
been  considered  as  creating  conditions,  and  the  clause  of 
payment  by  Henry  Leigh  must  be  taken  into  consideration 
which  is  not  a  distinct  legacy,  but  an  increase  of  the  same, 
when  he  came  to  the  estate.  As  to  Hill's  tenement  being 
but  of  small  value,  it  is  plain,  the  testator  intended  this 
payment  should  come  out  of  both  estates,  though  he  had  no 
power  over  the  other.  For  it  is  not  a  rule  in  wills  that  a 
man  would  distribute  what  he  has  to  give  equally,  but  he 
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PIERSON  V.  SHORE. 

CHARLES  PIERSON  and  MARY  his  Wife   Plaintifisj  (1) 

and 

ELIZABETH  SHORE   Widow,    JAMES 

PYM,   WILLIAM   HAYE,   and   WIL-t.  Defendants. 
LIAM  DOBLE 


November  13th,  1738.  July  iSth  1739. 

Doctor  Eades  being  entitled  to  a  lease  for  three  lives     i  Atk.  480. 
under  the  Dean  and  Chapter  of  Chichester  settled  it  upon  ^^  BHggt 
various  uses  with  an  ultimate  remainder  to  the  right  heirs  to^afewc'to 
of  his  son  Henry.  \^  *°^  *»!«^ 

•^  heirs  for  three 

IWes  devises 
the  same  to  her  daughter  and  directs  that  the  trustees  shall  manage  her  estate  for  the  bene- 
fit of  her  daughter  either  by  pUicing  her  monies  out  at  interest  or  by  making  purchases ; 
The  trustees  upon  the  decease  of  one  of  the  lives  in  the  lease  agree  with  the  dean  and  chapter 
of  C,  the  lessors,  that  the  existing  lease  should  be  avoided  by  forfeiture  for  non-  payment  of 
rent,  and  that  a  new  lease  should  be  granted  for  the  benefit  of  the  daughter ;  the  old  lease 
having  been  avoided  by  forfeiture,  a  new  lease  is  granted  to  the  trustees  in  trust  for  the 
daughter  and  her  heirs,  which  new  lease  is  afterwards  surrendered  in  consideration  of  m 
similar  lease ;  the  daughter  dies  an  infant,  the  lease  shall  go  to  the  heira  of  the  infant  es 
parte  paternd. 

Doctor  Eades  and  his  son  Henry  being  dead,  Mary 
Briggs  became  entitled  to  the  lease  as  heir  at  law  to  the 
latter,  and  having  duly  surrendered  it,  a  new  lease  was  on 
the  2nd  of  May  1726  granted  to  her  and  her  heirs  for  three 
lives  in  which  there  was  a  proviso  for  re-entry  in  case  of 
non-payment  of  rent  for  21  days. 

Mary  Briggs  by  her  will  dated  the  14th  of  March  1725 
devised  this  lease  to  her  only  daughter,  and  appointed  the 
defendant  James  Pym  and  others  guardians  and  trustees 
of  her  daughter,  and  directed  them  to  order  and  manage  her 
estates  both  real  and  personal  for  the  payment  of  her  debts, 
and  to  and  for  the  use  and  benefit  of  her  daughter  to  grant. 


(1)  The  statement  of  this  case  and  judgment  from  his  Lordship's  Note- 
the  arguments  of  counsel  are  taken  from  book,  a  manuscript  report^  and  Mr. 
Lordllardzcicke^s  Note-book;  and  the    Aikyns^s  report. 
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Upon  this  hearing,  the  Lcfd  Chancellor  directed  a  trial      Pisasoir 
at  law  in  an  ejectment,  in  order  to  try  whether  the  lease  of  v. 

1726  was  avoided  in  point  of  law  by  a  sufficient  demand  and      Shobs. 
re-entry. 

Upon  that  trial  it  was  found  that  the  lease  of  1736  was 
well  avoided. 

Tlie  cause  came  on  again  on  the  28th  of  July,  1739,  when 
the  only  question  was,  whether  the  new  lease  descended  to 
the  heirs  of  the  infant,  ex  parte  tnatemd,  or  to  those  ex  parte 
patemtl. 

Mr.  Browne,  Mr.  Noelj  Mr.  Fazakerley,  and  Mr.  Talbot 
for  the  plaintiff. 

The  descendible  quality  of  these  freehold  leases  is  governed 
by  the  same  rules  as  estates  of  inheritance  at  common  law. 
Vaugh.  201.  Finch  v.  Tucker,  2  Vem.  184.  Wastw^'a  r. 
Chappell,  1  Bro.  P.  C.  457.  Baxter  v.  Dowdeswell,  2  Lev. 
138.,  in  which  it  was  held  a  lease  for  three  lives  of  Bo* 
rough  English  lands  descended  to  the  youngest  son  of  the 
lessee. 

It  is  established  by  the  verdict  that  there  has  been  a  for-, 
feiture  of  the  old  lease,  but  equity  will  look  to  the  intention 
of  the  whole  transaction.  The  forfeiture  was  incurred  by 
agreement  for  the  purpose  of  having  a  new  lease  granted* 
Tlie  forfeiture  must  therefore  be  considered  as  a  surrender^ 
and  the  lease  granted  upon  that  forfeiture  as  a  renewed 
lease.  But  the  right  of  renewal  is  an  inheritaUe  right,  and 
a  renewed  lease  is  considered  as  an  engraftment  upon  the 
original  right,  as  a  continuance  of  it^  and  as  subject  to  the 
same  uses. 

If  an  original  lease  is  subject  to  trusts^  a  renewed  lease 
vrill  be  subject  to  the  same. 

A  lease  renewed  by  an  executor  or  administrator  is  con- 
sidered as  assets.  If  an  original  lease  is  entailed,  a  renewed 
lease  is  subject  to  th^  same  limitations.  Palmer  v.  Young,  1 
Vem.  276. 

If  a  real  forfeiture  had  been  incurred,  and  the  infant  had 
died  before  the  renewal,  relief  against  the  forfeiture  would 
have  been  granted  to  the  heir,  ex  parte  maternd.  The  heir, 
ex  parte  patemd,  shall  enter  for  a  condition  broken ;  but  if 
the  lands  descended  from  the  side  of  the  mother,  the  heir, 
ex  parte  tnatemd,  shall  enter  upon  him.  Co.  Litt.  12,  13. 

At  law,  the  admission  of  an  heir  to  a  copyhold  estate  is  a 
new  grant ;  but  if  the  estate  come  ex  parte  nuUernd,  it  will 
descend  in  the  same  way. 
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Co.  Litt.  12  b.,  but  it  is  sjud  that  the  trustees  had  no  right      PiEnsoit 
BO  to  deal  with  the  estate  as  to  create  any  alteration  in  it.  ^• 

We  insist  that  the  trustees  were  justified  in  what  they       Shore. 
did  by  the  will  of  Mary  Briggs.    She  directed  her  trustees 
to  make  purchases  from  time  to  time  for  the  benefit  of  her 
daughter. 

In  the  execution  of  that  trust  they  acquired  this  new 
lease  for  the  infant  by  which  her  Estate  has  been  greatly 
benefitted. 

In  Mason  v.  Goodrick  and  the  other  cases  cited^  the  trus- 
tees had  no  power  to  do  the  acts  by  which  the  nature  of  the 
property  was  changed,  in  this  case  they  had. 

In  Mason  v.  Dat/y  Prec.  in  Ch.  319.,  and  GUb.  £q.  Rep. 
J7.  this  very  question  was  decided. 

Lord  Chancellor.  The  lease  is  a  descendible  freehold ;  July  28Ui  1739. 
and  if  no  alteration  had  been  made  it  would  have  gone  to  the 
heir  ex  parte  matemdj  but  the  new4ease  is  to  be  considered 
as  a  new  purchase,  and  vested  in  the  infant  as  a  purchaser  i 
and  the  question  is  how  this  new  lease  mil  go,  considered  as 
a  new  purchase. 

If  the  infant  had  lived  till  full  age,  and  had  then  surren- 
dered the  old  lease  and  taken  a  new  one,  it  certainly  would 
have  gone  to  the  heirs  ex  parte  patemd.  So  if  all  the  lives 
had  died  and  the  lease  had  been  renewed  it  would  likewise 
have  gone  to  the  heirs  on  the  part  of  the  father. 

The  true  reason  why  the  guardians  of  an  infant  cannot  The  reason 
convert  his  personal  estate  into  real,  is  because  the  infant  L^^"* 
would  thereby  be  deprived  of  the  power  of  disposing  of  it  estate  cannot 
so  soon,  and  not  out  of  any  regard  to  the  real  or  personal  into  real,  is 
representative.  because  the^ 

be  thereby  deprived  of  the  power  of  disposing  of  it  so  soon,  and  not  out  of  aqy  regard  to  the 
real  or  personal  representative.  (1) 

In  the  case  of  a  lease  in  trust,  or  entailed,  a  renewed 
lease  would  indeed  be  subject  to  the  old  uses  3  (2)  but  in 
those  cases  the  cestui  que  trust  and  remainder  man  had 
an  actual  interest  in  the  original  lease  which  the  claimants 
in  this  case  had  not. 


(1)  Witter  V.  Witter,  3  P.  Wms. 
100.  note  (D).  Rook  v.  Worth,  1  Ves. 
461. 

(2)  So  Holt  V.  Holtj  1  Ch.  Cases, 
1 90.  Edwards  v.  Lewisy  3  Atk.  638. 
Pickering  v.  Fowles,  1  Bro.  Ch.  Ca. 
197.  Razee  Y,  Chichester,  Amb.  715. 
1   Bro.    Ch.    Ca.    198.     S.   C.    note. 


Owen  V.  Williams,  Amb.  734.  1 
Bro.  C.  C.  199.  S.  C.  in  note. 
Taster  v.  Marriott,  Amb.  668.  James 
y.Dean,  11  Ves.  383.  and  15  Ves. 
236.  S.  C.  Featherstonhaugh  v.  Fen- 
wick,  17  Ves.  299.  Randall  v.  Rus- 
sell, 3  Mer.  Rep.  190.  Hardman  v. 
Johnson,  ib.  347. 
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ACCOUNT, 

1.  Mr  Hall  being  entitled  to  consi- 
derable property  under  his  uncle's 
will,  five  weeks  after  he  conies  of 
age  settles  an  accoqnt  with,  and  exe- 
cutes a  release  to,  the  executor  of 
bis  uncle ;  under  the  circnrostances 
of  the  release  being  prepared  and 
engrossed  by  the  executor  before  the 
accounts  had  been  submitted  to  Mr. 
J^a//,— of  Mr.  HalPs  not  having  ex- 
amined the  accounts, — of  the  account 
itself  not  giving  sufficient  informa- 
tion without  inspecting  the  books, 
which  were  not  delivered  to  him, — 
of  there  being  likeif  ise  an  error  in 
the  account  bj  a  sum  of  570/.  being 
charged  twice ;  of  a  gift  likewise  of 
3,000/.  East  India  Stock  from  Mr. 
Hail  to  the  executor^  at  the  time  of 
the  settlement  of  the  will, — of  the  exe- 
cutor having,  since  the  death  of  Mr. 
Holly  broken  open  a  box  containing 


papers,  some  of  which  related  to  the 
accounts,  and  taken  awaj  some  pa- 
pers, and  having  made  entries  In  the 
books  subsequent  to  Mr.  HalPa 
death:  It  was  held,  that  the  stated 
account  should  be  opened,  though 
many  small  accounts  had  been  after* 
wards  settled,  and  though  there  had 
been  an  acquiescence  by  Mr.  Hall 
until  the  time  of  his  death.  Page  148 
2*  Where  the  defendant  sets  up  a  stated 
account  to  a  bill  brought  for  a  general 
one,  the  plaintiff  must  amend.         11 

3.  Where  a  defendant  sets  forth  a  stated 
account,  it  is  a  bar  to  a  general  one, 
till  particular  errors  are  assigned.  171 

4.  A  chief  constable  of  a  division  having 
received  from  the  inhabitants  of  that 
division  more  county  rates  than  he 
ought  to  have  received ;  upon  an  in- 
formation filed  against  him  and  the 
treasurer  of  the  county,  by  some  of 
the  inhabitants,  on  behalf  of  them- 
selves and  the  other  inhabitants ;  the 
chief'  constable  was  decreed  to  ac- 
count. 703 

See  Infant,  2 
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ADMINISTRATOR. 

See  Executor. 

ADVANCEMENT. 

1.  Where  the  father  made  an  appoint- 
ment of  certain  premises,  for  raising 
8,000/.  for  the  marriage  portion  of 
one  of  his  daughters,  and  as  to  the 
residue  amongst  his  other  younger 
children,  and  afterwards  gives  that 
daughter  a  marriage  portion  of  20,000/L 
It  was  held,  that  the  other  younger 
children  were  not  entitled  to  the 
8,000/.,  but  that  the  father  became  a 
purchaser  of,  and  was  entitled  to  the 
8,000/.  and  interest^  from  the  time  of 
the  marriage  of  his  daughter. 

Page  106 

2.  A  father  purchases  a  copyhold  estate 
in  the  name  of  his  son,  then  of  the 
age  of  eighteen,  and  the  father  con- 
tinues in  possession  till  his  death. 
Upon  evidence  that  the  father  had 
declared  that  he  had  made  the  pur- 
chase for  his  son's  benefit,  this  shall 
be  considered  as  an  advancement  of 
the  son,  and  not  a  trust  for  the  father, 
though  the  son  had  given  two  re- 
ceipts for  rent  for  the  use  of  his 
father.  Ill 

ALIEN. 

1.  A  bill  brought  for  an  account  against 
the  representatives  of  an  East  India 
Governor,  who  pleaded  that  the  plain- 
tifi^  was  an  alien  born,  and  an  alien 
infidel,  and  could  have  no  suit  here. 
The  plea  over-ruled;  for  being  a 
mere  personal  demand,  the  plaintiff 
being  an  alien  infidel,  may  bring  a 
bill  in  this  Court.  181 

2.  The  persons  of  foreigners,  subject  to 
the  authority  of  this  Court,  only, 
while  in  England;  bat  though  their 
persons  are  out  of  the  reach  of  this 
Court,  yet  the  property  they  have 
here  in  the  funds,  is  under  the  con- 
trol of  it.  200 

AMENDMENT. 

Sec  PUBLICATIOX,  2. 


ARBITRATOR. 
See  Award. 

ARREST. 

Though  a  man  is  arrested  by  due  pro- 
cess, yet  if  a  wrong  use  is  made  of 
it  against  him  by  obliging  him  io 
execute  a  conveyance  while  under 
arrest,  this  Court  will  relieve. 

Page  m 


ASSETS. 

Lands  devised  to  an  execator  io  sell, 
are  legal  assets.  323 

But  see  the  note  subjoined  to  this  case. 
See  Limitations,  Stat,  of,  3 


AWARD. 

1.  Award  set  aside  on  account  of  mar- 
riage articles  being  concealed  from 
one  of  the  arbitrators.  82 

2.  A.  by  articles  previous   to  his  mar- 
riage agrees  to  vest  1,000/.  in  trustees, 
the  interest  thereof  to  be  received  bj 
A.  and  his  wife,  during   their  lives, 
and  afterwards  to  be  divided  betweea 
their  issue,  and  gives  the  trustees  t 
warrant  of  attorney  to  confess  judg- 
ment for  that  sum,  which  was  entered 
up  accordingly  ;  A.  enters  into  part- 
nership with  B.  afterwards,  and  beiog 
indebted  to  the  partnership  estate  ia 
more  than  his  interest  in  that  estate, 
they  submit  the  difference  between 
them  to  arbitration,  and  part  of  the 
stock  in  trade  is  awarded  to  be  de- 
posited in  the  hands  of  a  third  per- 
son ;    any  part  to    be    delivered  to 
either  of  the  parties  on  making  it  ap- 
appear  any  bond  or  other  debt  doe 
from  the  partnership  had   been  paid 
by  either,  the  quantity  to  be  deliver- 
ed in  proportion  to  the  money  paid ; 
the  trustees  in  the  marriage  articles 
having  taken  a  moiety  of  the  stock 
in  trade  as  the  property  of  A,  in  exe- 
cution upon  the  judgment ;  upon  a 
bill  brought  by  the  partnership  crc- 
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ditors  to  set  aside  the  execution,  and 
to  have  the  stock  appropriated  for 
the  paymentof  their  debts;  Held  that 
the  plaintiffs  being  neither  parties  to 
the  submission  or  privy  to  the  trans- 
action, wore  not  entitled  to  the  be- 
nefit of  the  award.  Page  304 


BANKRUPT. 

1 .  Joint  commission  against  two  partners 
does  not  abate  by  the  death  of  one  ; 
but  if  one  be  dead  at  the  time  of  taking 
out  the  commission,  it  is  void.         21 

2.  Plea  of  bankruptcy  allowed  though  it 
did  not  aver  that  the  commission  was 
in  force.  If  a  commission  abates  by  the 
death  of  the  King,  or  is  superseded  by 
the  consent  of  the  creditors,  the  pro- 
perty remains  in  the  assignees  until  a 
re-assignment ;  but  if  it  is  superseded 
for  irregularity  it  is  void,  ab  initio^ 
and  the  assignment  made  is  void.  129 

But  see  the  not^  subjoined. 

3.  Pawnbrokers  within  the  statutes  of 
bankrupts,  and  seem  particularly  in- 
cluded in  the  general  word  brokers,  in 
the  39th  section  of  the  5th  of  Geo.  % 
Though  a  man  be  a  public  ofiicer,  as 
an  exciseman,  yet  if  he  will  trade,  he 
makes  himself  subject  to  the  statutes 
of  bankrupts.  191 

4.  If  an  assignee  under  a  commission  of 
bankrupt,  employ  the  clerk  of  the 
commission,  a  person  of  very  little 
credit,  to  pay  dividends,  who  misap- 
plies and  embezzles  the  money,  the 
assignee  will  be  liable  to  make  it 
good  to  the  creditors,  unless  he  con- 
sults the  body  of  the  creditors  in  his 
appointment  of  the  agent.  201 

5.  A  commission  of  bankrupt  is  an  ac« 
tion  and  execution  in  the  first  in- 
stance. Separate  creditors  may  come 
under  a  joint  commission,  and  prove 
their  debts.  297 

6.  C.  in  1720,  gave  300/.  for  an  annuity 
of  30/.  per  ann,  for  her  life,  payable 
out  of  a  persons  estate,  who  becomes 
a  bankrupt  in  1738.  Commissioners 
directed  to  settle  the  value  of  her  life, 
and  C  to  be  admitted  a  creditor  for 
such  valuation,  and  the  arrears  of  her 
annuity,  and  not  for  the  whole  300/. 

469 


7.  An  assignee  upon  refunding  what  he 
had  received  under  two  dividends, 
allowed  to  make  his  election  to  pro- 
ceed at  law  against  the  bankrupt. 

Page  633 
But  see  the  note  subjoined. 

8.  A  landlord  may  distrain  for  his  rent 
even  after  assignment  or  sale  bj  the 
assignees  if  the  goods  are  not  re- 
moved. 634 

But  see  note  subjoined. 

9.  Martin  Untcin  makes  an  assignment 
of  debts  due  to  himself,  in  order 
to  secure  the  sum  of  500/<  due  to 
the  plaintiffs,  and  for  their  secarity 
against  a  recognizance  entered  into 
by  them  on  his  behalf,  and  a 
month  afterwards  becomes  bankrupt ; 

Held,  that  the  assignment  is  good 
and  not  fraudulent  against  the  other 
creditors  of  the  bankrupt*  647 


BARON  AND  FEME. 

1.  Sir  Richard  Francis  Moore^  in  con- 
sideration of  marriage  and  a  portion, 
conveys  land  to  trustees  for  ninetj- 
nine  years,  if  he  should  so  long  live, 
upon  trust  to  pay  100/.  per  annum 
for  the  seperate  use  of  his  wife.  The 
wife,  in  1728,  many  years  after  the 
marriage,  upon  disputes  with  her 
husband  relative  to  her  pin-money, 
and  the  legacy  given  to  her  by  her 
mother,  eloped  from  her  husband  and 
went  to  live  in  France.  In  1734, 
the  annuity  being  considerably  in 
arrear,  the  trustees  bring  an  eject- 
ment to  recover  the  term.  At  a  sub- 
sequent period  in  the  same  year,  the 
husband  brings  a  suit  in  the  Ecclesi- 
astical Court  for  restitution  of  con- 
jugal rights,  in  which  a  sentence  of 
excommunication  is  passed  against 
the  wife  for  not  appearing.  Upon  a 
bill  brought  by  the  husband  for  an 
injunction  to  restrain  the  proceedings 
in  ejectment :  held,  under  the  cir- 
cumstances of  the  suit  in  the  Ecde- 
siastical  Court   being  not  instituted 

*  until  eight  years  after  the  elopement, 
and  subsequent  to  the  ejectment 
brought  by  the  trustees,  of  the  hus- 
band having  never  made  any  offer  to 
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the  wife  that  ihe  ihoiild  Tetnrn,  and 
of  his  having  paid  the  money  to  his 
wife  some  time  after  the  separation, 
that  the  Court  would  not  interfere  to 
prevent  the  payment  of  the  annuity, 
notwithstanding  the  hoshand  by  his 
bill  offered  to  receive  his  wife  again, 
wodA  in  that  case  to  pay  her  the  an- 
nuity. Page  36 

%  A.  survives  her  first  husband,  who 
left  her  a  legacy ;  she  dies,  the  legacy 
being  nnreceived  by  the  second  hus- 
band during  her  life,  but  after  her 
death  be  administers,  and  dies  before 
the  legacy  came  io  his  hands ;  his 
administrator  gets  it  in,  and  the  ad- 
ministrator de  bonis  non  of  the  wife 
brings  this  bill  for  the  legacy ; 
equity  considers  the  administrator  de 
bonis  non  as  a  trustee  for  the  admi- 
nistrator of  the  husband,  who  having 
an  absolute  right  by  surviving  his 
wife,  his  administrator  ought  to  have 
the  benefit  of  it.  66 

During  the  coverture,  husband  and  wife 
are  but  one  person ;  but  when  she 
dies  he  has  a  right  to  administer  ex- 
clvsive  of  all  other  persons.  66 

5.  ji*  had  300/.  per  annum  pia-money, 
the  husband  for  several  years  before 
his  death  paid  her  ^00^  only,  but 
promised  her  she  should  have  the 
whole  at  last :  held,  that  she  was  en- 
titled to  the  arrears  of  her  pin-money 
out  of  the  estate  upon  which  it  was 
charged  ;  But  if  the  wife  accepts 
less«  or  lets  her  husband  receive  what 
she  has  a  right  to  receive  to  her  sepa- 
rate use,  it  implies  a  consent  in  her 
to  such  a  method,  where  the  husband 
and  wife  have  cohabited  together  for 
any  time  after.  302 

4.  In  marriage  contracts,  when  the  for- 
tune of  the  wife  is  paid  to  the  father, 
or  to  clear  incumbrances,  or  to  the  son ; 
and  the  fiither  and  the  son,  who  are 
parties  to  the  marriage  contract,  co- 
venant jointly  that  the  wife's  join- 
ture shall  be  of  a  Certain  value,  in 
case  of  a  deficiency  the  wife  has  a 
lien  both  upon  the  estate  of  the  father 
and  son.  638 

See  Executor,  5.  Mortgage,  4. 
Parties,  2. 


BASTARD. 

Though  bastards  strictlj  are  not  sods, 
yet,  if  they  have  acquired  that  naoie 
by  reputation,  in  common  parimce 
they  are ;  though  a  person's  name  be 
mistaken  in  a  devise,  yet  if  made  oit 
by  averment  to  be  the  person  meant, 
the  devise  to  him  is  good.   Page  183 


BILL  OF  EXCHANGE. 

1.  Every  indorser  is  a  new  drawer.  7 
9.  If  a  person  on  whom  a  bill  of  ex* 
change  is  drawn,  says  in  a  letter  ta 
the  drawer,  it  shall  be  dnly  honoor- 
ed  and  placed  to  yoar  debit,  this  is 
an  acceptance,  and  will  make  bin 
liable,  for  a  parol  acceptance  has 
been  held  to  be  good,  and  sa  de- 
termined in  a  case  made  for  tbe 
opinion  of  the  Coart  of  Kiag*! 
Bench  in  the  time  of  L«ord  Hard' 
wickcy  Chief  Justice.  70 


BONDS  FOR  MARRLA6E  BRO- 
CAGE. 

See  Maariaob,  1. 


C. 
CANCELLING. 

See  Mortgage,  5. 


CHARITY,  CHARITABLE  USES. 

1.  J.  B.  by  his  will  gave  a  freehold 
house  to  the  Charity  School  at  Rom' 
ford  so  long  as  it  should  continoe  to 
be  endowed  with  charity,  and  io 
case  a  debt  of  1,CXX)/.  owing  to  hia 
should  be  paid  to  the  Cooper's  Com' 
pantf^  then  he  gave  the  said  house  to 
the  Company^  the  rents  and  profits 
thereof  to  be  distributed  amongst  tbe 
alms-people  belonging  to  the  afans- 
houses  at  Ratcliffie,  and  he  directed 
that  the  interest  and  profits  of  tbe 
said  1,000/.  which  he  gave  to  the 
said  Company  should  be  applied  for 
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the  buildiDg  four  alms-houses  near 
Mentford;  the  debt  of  1,000/.  devised 
bj  the  will  turned  out  to  be  only 
3651. ;  Held,  that  the  1,000/.  not  being 
received  by  the  Cooper^s  Company^ 
the  devise  to  the  Charity  School  at 
Romford  was  absolute,  and  that  the 
sum  of  365/.  was  not  a  lapsed  le- 
gacy, but  that  the  same  should  be 
placed  out,  and  the  interest  should 
not  be  applied  to  the  building 
the  alms-houses  at  Romford^  but 
amongst  the  alms-people  belonging 
to  the  alms-houses  at  RcUcliffe. 

Page  587 

2.  Where  a  commission  of  charitable 
uses  was  directed  to  commissioners  to 
enquire  by  twelve  lawful  men  of  the 
borough  of  Ilchesier^  in  the  county 
of  Somerset^  concerning  any  appoint- 
ments to  or  abuses  of  any  charities 
within  the  said  borough :  held,  that 
the  commission  was  well  awarded, 
for  the  statute  did  not  oblige  the 
Chancellor  to  issue  such  commission 
for  entire  counties  alone  ;  that  the 
direction  to  the  jury  of  the  county 
instead  of  being  to  the  jury  of  the 
body  of  the  county,  was  good ;  and 
that  they  might  inquire  respecting 
lands  lying  out  of  the  town,  in  the 
county  at  large.  184 

S.  The  Court  will  give  a  proper  direc- 
tion as  to  a  charity,  without  regard 
to  an  impropriety  in  the  prayer  of  an 
information.  208 

^.  Where  a  testator  left  his  personal 
estate  to  certain  charities,  but  di- 
rected that  the  charities  should  be 
performed  at  the  discretion  of  the 
executors,  the  qualifications  and  cha- 
racters of  the  objects  of  the  charities 
to  be  well  considered  by  his  execu- 
tors :  held,  that  the  executors  could 
not  divide  the  objects  of  the  charities 
into  three  parts,  each  nominating  a 
third  ;  and  that  a  list  or  nomination 
made  by  one  of  the  executors,  who 
was  since  dead,  of  some  of  the  objects 
of  the  charity,  was  invalid.  491 

5^.  By  the  10th  and  11th  of  Wm.  3. 
c.  8.  certain  tolls  were  imposed  upon 
Tessels  navigating  the  river  7bne,  the 
surplus  of  which,  after  purchasing 
(he  interest  in  the  navigation,  and  in 


making  and  keeping  the  river  navi- 
gable, was  to  be  applied  by  the  con- 
servators for  the  benefit  of  the  chil- 
dren of  certain  parishes  in  the  act 
mentioned ;  and  the  account  of  the 
receipts  and  disbursements  of  the 
conservators  were  every  year  to  be 
brought  before  the  bishop  of  Baih 
and  fVellsj  and  the  justices  for  the 
county  of  Somerset^  or  any  five  or 
more  of  them  who  were  to  examine 
and  allow  the  accounts,  at  the  next 
general  Quarter  Sessions  to  be  held 
after  the  24th  day  of  June;  The 
justices  having  examined  'and  al- 
lowed the  accounts,  the  bishop  not 
having  been  proved  to .  be  present, 
and  the  commissioners  of  charitable 
uses  having  taken  upon  themselves  to 
examine  the  accounts;  it  was  held 
that  the  commissioners  of  charitable 
uses  had  no  authority  to  examine  the 
same,  but  that  the  bishop  and  the 
justices  had  a  summary  jurisdiction  to 
examine  and  pass  the  accounts. 

Page  573 
See  Information. 


CHARGE. 

1.  Thomas  Harhorne^  by  his  will  di- 
rects that  his  debts  should  be  paid 
by  his  executrix,  and  after  charging 
his  real  estate  with  4/.  per  annum^ 
for  providing  coats  for  poor  persons, 
he  gives,  in  case  his  daughter  shall 
have  no  issue,  2,000/.  to  trustees,  for 
charitable  purposes,  and  all  the  re- 
sidue of  his  estate,  real  and  personal, 
he  gives  to  his  daughter,  and  appoints 
her  sole  executrix ;  his  daughter  hav- 
ing died  without  having  had  issue, 
it  was  held,  that  the  2,000/.  was  not, 
but  that  the  debts  were,  a  charge 
upon  the  real  estate.  102 

2.  Where  a  testator  by  his  will  gives 
certain  estates  to  trustees  upon  trust 
to  pay  the  rents  and  profits  towards 
the  payment  of  his  debts  and  legacies, 
until  the  same  shall  come  to  his  son 
Thomas^  and  then  gives  the  said  es- 
tates to  his  son  Thomas  when  he 
attains  twenty-six ;  but  in  case  his 
son  Thomas  should  die  before  twen- 
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annumy  to  each  of  the  vicars  of  eight 
Ticarages,  one  of  which  was  the  vi- 
carage of  Hardwickcy  and  directs  the 
surplus  of  the  rents  to  be  disposed  of 
to  such  charitable  uses  as  his  trus- 
tees should  think  fit ;  the  church  of 
Hardwicke  having  become  vacant  after 
the  death  of  the  testator,  upon  a  bill 
filed  against  the  trustees  by  the  heir 
at  law  of  the  testator  alleging  that  the 
advowson  passed  to  them  under  the 
will,  and  against  the  bishop  to  compel 
him  to  grant  institution  to  the  plain- 
tiff's clerk ;  it  was  held  upon  the 
certificate  of  the  judges,  that  the  ad- 
voiyson  did  not  pass  by  the  will  to 
the  trustees ;  and  a  lapse  having  been 
incurred  the  bishop  was^  decreed  to 
adroit  the  plaintiff's  clerk.  Page  510 
See  Rents  and  Profits. 


CONTINGENT  REMAINDERS. 

See  Trustees  to  Preserve,  &c. 


COPYHOLD. 

1.  Where  a  person  having  purchased  a 
copyhold  in  his  own  name  and  in  the 
names  of  two  other  persons,  devises 
it  to  his  wife  without  having  made  a 
surrender,  the  Court  will  supply  a 
surrender  in  favour  of  the  wife,  though 
she  is  not  unprovided  for,  as  against 
a  person  who  stands  in  the  situation 
of  a  hceres  foetus  ;  and  though  by 
the  custom  of  the  manor  unless  a  dis- 
position is  m{ide  of  the  copyhold  in 
-  pursuance  of  a  surrender,  the  bene- 
ficial interest  therein  goes  to  the  next 
in  remainder  named  in  the  grants    98 

2*  In  order  to  establish  a  right  in  a  te- 
nant of  a  copyhold  estate  for  lives  to 
a  renewal,  he  must  shew  in  certain 
upon  payment  of  what  fine  he  has  a 
right  to  renew.  649 


COSTS. 

1.  Issues  directed  by  this  Court,  to  try 
a  modus,  though  established  in  favour 
of  the  plaintiff  by  two  verdicts,  the 
plaintiff  entitled  to  his  costs  at  law 
only,  and  not  in  equity.  234 


2.  Upon  payment  of  30«.  costs,  bills  may 
be  amended  after  answer  put  in,  but 
the  Lord  Chancellor  said  he  would 
consider  how  to  make  a  more  adequate 
compensation  to  a  defendant  for  the 
future,  after  a  long  answer,  and  other 
necessary  proceedings  on  the  part  of 
the  defendant.  Page  581 

See  Executor,  1,  4.    And  RenTi  1. 


CROSS  REMAINDERS. 

A,  devises  lands  to  his  wife  for  life,  and 
after  her  decease  to  his  son  and 
daughter,  John  and  Margaret^  to  be 
equally  divided  between  them,  and 
the  several  and  respective  issues  of 
their  bodies,  and  for  want  of  euch 
tssuej  to  his  wife  in  fee;  this  will 
not  create  a  cross-remainder,  which 
can  only  be  raised  by  an  implication 
absolutely  necessary,  which  is  not  the 
case  here,  for  the  words  several  and 
respective^  effectually  disjoin  the 
title.  ^     460 

But  see  the  note  subjoined  to  this  case. 


CROWN. 
See  Will. 

CUSTOM  OF  LONDON. 
See  Parent  akd  Child. 

CUSTOM. 
See  Parties,  % 

CURTESY,  TENANT  BY. 
See  MoRTGAOE,  8. 

D. 

DEBT. 

A  testator  devises  his  estate  to  his  wife 
for  life,  subject  to  a  term  of  2/XX) 
years,  which  he  gives  to  his  trustees, 
from  the  day  of  his  death,  upon  trust, 
with  the  consent  and  direction  of  his 
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wife  to  raise  mouey  for  the  payment 
of  his  debts ;  the  term,  though  sab- 
seqaent,  shall  take  place  of  the  wife's 
estate  for  life,  iu  case  of  a  deficiency 
of  personal  estate  to  pay  debts. 

Page  164 
See  Charge,  Mortoaob,  Real  Estate. 

DEBTOR  AND  CREDITOR. 

A  suit  cannot  be  maintained  by  a  cre- 
ditor or  legatee  against  a  debtor  to 
the  testator's  estate.  169 

DEEDS. 

1.  Particular  acts  of  excessive  drink- 
ing by  a  party  executing  a  convey- 
ance not  a  sufficient  ground  to  set 
aside  a  conveyance ;  nor  inadequacy  of 
price  alone  where  there  is  no  fraud, 
especially  where  the  person  claiming 
against  the  conveyance  has  allowed 
fifteen  years  to  elapse  without  taking 
any  step.  90 

2.  Elizabeth  Mason  being  at  the  time 
of  her  marriage  in  treaty  for  an  es- 
tate, it  was  agreed  by  marriage  set- 
tlement, that  if  the  purchase  could 
be  obtained,  that  the  purchase-mo- 
ney should  be  paid  out  of  her  for- 
tune, and  the  estate  when  purchased 
should  be  settled  upon  the  husband 
and  wife,  and  the  issue  of  the  mar- 
riage ;  but  if  the  purchase  could  not 
be  obtained,  then  the  husband  cove- 
nanted that  he  would  lay  out  500/. 
part  of  Elizabeth^ 8  fortune  in  the 
purchase  of  other  lands,  to  be  set- 
tled to  the  same  uses.  Upon  the 
marriage  settlement  which  was  exe- 
cuted in  the  usual  manner,  an  in- 
dorsement was  made  before  the  seal- 
ing and  delivery  of  the  deed,  by 
which  it  was  declared  by  all  parties, 
that  if  the  particular  purchase  could 
not  be  effected,  that  then  the  hus- 
band should  not  be  obliged  to  lay  out 
the  sum  of  600/.  or  any  other  sum  in 
the  purchase  of  any  other  estate. 
The  indorsement  was  not  signed  by 
the  parties,  but  the  attestation  of 
the  witnesses  was  annexed  to  it : 

Held  that  the  indorsement,  though  nei- 
ther signed  nor  sealed  by  the  par- 
ties, but  only  attested  was   part  of 


the  deed  having  been  made  hekre 
the  sealing  and  delivery  of  the  deed. 

Page  557 
See  EviDKKCE,  7* 

DELEGATES. 

!•  Where,  by  the  sentence  of  the  Court 
of  Chivalry,  it  was  decided,  i\at 
pedigrees  entered  in  the  books  of 
the  College  of  Arms  need  not  be 
signed  by  the  parties  reqaesting  sod 
entries  to  be  made,  for  the  parpose 
of  making  them  valid :  this  Gwt 
will  not  grant  a  Commission  of  De- 
legates upon  an  appeal  from  sodi 
sentence,  this  sentefice  being  neither 
a  definitive  sentence,  nor  such  a  sen- 
tence as  is  termed  in  the  civil  hv 
gravamen  irreparabile,  25 

2.  A  person  aggrieved  by,  or  interested 
in  a  sentence  in  the  Ecclesiasticai 
Court  may  have  a  Commission  of  D^• 
legates,  though  he  was  no  partj  to 
the  original  suit.  633 

DEMURRER. 

1.  On  arguing  a  demurrer  to  a  hill  of 
review,  what  appears  on  the  face  of 
the  decree  can  be  read  only,  but 
after  a  demurrer  over-ruled,  a  plain- 
tiff may  read  any  evidence  as  at  i 
rehearing.  447 

2.  Demurring  for  want  of  jurisdictioo 
is  improper.  A  defendant  shooki 
plead  to  the  jurisdiction.  5W 

But  see  the  note  snbjoined.  d. 

DISCHARGE. 

F.  D.  by  her  will,  devises  an  estate  ts 
her  grandson,  upon  conditioD  tbit 
he  first  paid  to  her  grand-dangbter 
1,000/.  at  the  age  of  twenty-ooe,  or 
marriage,  and  charged  the  estate 
therewith,  and  empowered  her  exe- 
cutor to  raise  the  same  out  of  the 
rents  and  profits  of  the  estate,  od 
to  keep  the  same  in  his  own  posses- 
sion till  it  should  be  paid,  and  ia  the 
meantime  to  pay  her  interest  to  com- 
mence after  the  payment  of  a  mort- 
gage debt  upon  the  estate ;  the  exe- 
cutor entered  into  possession  of  tbe 
estate,  and  received  sufficient  rtab 
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and  profits  to  pay  off  the  mortgage 
and  the  portion ;  but  died  insolTent 
without  having  satisfied  the  portion ; 
held  that  the  estate  was  not  dis- 
charged from  the  portfon  hj  the  re- 
ceipt of  the  executor,  bat  that  the 
portion  with  interest  was  to  be  raised 
bj  sale  or  mortgage  of  the  estate. 

Page  577 


DISABILITIES. 

By  marriage  articles  made  on  the  mar- 
riage of  Roger  Hill  with  Martha 
Hill^  certain  sums  of  money  are 
agreed  to  be  laid  out  in  lands,  to  be 
settled  upon  Roger  Hill  for  life,  re- 
mainder to  Martha  Hill  for  life,  re- 
mainder to  the  issue  of  the  marriage, 
remainder  to  Sir  Roger  Hill*s  right 
heirs  ;  and  another  sum  is  agreed  to 
be  settled  to  the  same  uses,  except 
that  Martha  Hill  was  to  have  no  life 
estate  therein.  The  husband  being 
dead,  and  there  being  no  issue  of 
the  marriage,  in  1729  Elizabeth 
Maria  Hilly  as  the  co-heir  with  her 
sister,  becoming  absolutely  entitled 
to  part  of  the  sums,  and  entitled 
to  another  part,  subject  to  the  life 
estate  of  Martha  Hilly  in  1732,  sells 
her  interest  therein  to  the  plaintiff, 
who  was  a  protestant;  upon  a  bill 
brought  by  the  plaintiff  to  have  that 
part  of  the  sums  to  which  Elizabeth 
Maria  Hill  was  absolutely  entitled 
paid  to  him,  and  to  have  that  part 
to  which  she  was  entitled,  subject  to 
the  life  estate  of  Martha  Hilly  laid 
out  in  the  purchase  of  lands,  to  be 
settled  pursuant  to  the  articles;  it 
was  decreed  accordingly,  there  be- 
ing no  evidence  that  Elizabeth  Ma^ 
ria  Hill  was  a  papist  at  the  time  of 
the  descent  cast,  though  it  was 
proved  that  in  1735,  ElUabeth  Ma^ 
ria  Hill  was  a  nun  in  a  convent  at 
Ligbon^  professing  the  Roman  Ca- 
tholic religion.  337 

See  Discovery. 


DISCOVERY- 
|.  a  bill  brought  to  discover  whether 


Ann  Payncy  under  wh<me  will  the 
defendant  claims,  was  a  papist  at  the 
time  of  a  purchase  made  by  her  of 
the  estate  from  the  plaintiff's  ancestor. 
Defendant  pleads  as  to  the  discovery 
the  Stat  of  the  1 1th  and  12th  Wil.  3., 
by  which,  if  Ann  Payne  was  a  Pa- 
pist, she  was  disabled  to  take;  un- 
der the  rule,  a  man  is  not  obliged  to 
accuse  himself,  is  implied,  that  he  is 
not  to  discover  a  disability  in  him- 
self; and  as  Ann  Payne  would  not 
have  been  obliged  to  discover,  the 
defendant  who  claims  under  the  same 
title,  is  entitled  to  the  same  privileges, 
and  takes  the  estate  under  the  same 
circumstances.  The  plea  allowed. 

Page  10 

2.  Where  a  bill  is  for  a  discovery 
merely,  you  cannot  move  to  dismiss 
it  for  want  of  prosecution,  but  pTay 
an  order  only  on  the  plaintiff  to  pay 
defendant  the  costs  of  the  suit  to  be 
taxed.  508 

See  Plea,  2. 

DISTRIBUTION,  (Statute  or.) 

1.  Aunts  and  nephews  in  equal  degrees 
of  kindred  and  equally  entitled  under 
the  statute  of  Distribution.  448 

^  William  Stanley y  and  Anne  his  wi£e, 
had  two  sons,  George  and  Hobyy  who 
severally  married  in  their  father's  life- 
time ;  William  the  father  dies,  Anne 
his  wife  survives  him ;  George  after- 
wards dies,  and  leaves  several  child- 
ren, who  are  still  living,  then  Hoby 
dies  intestate,  leaving  PhilUppa  his 
wife  possessed  of  a  very  large  personal 
estate ;  the  children  of  George  bring  a 
bill  against  Philippay  who  has  adminis- 
tered to  her  husband,  and  also  against 
Anne  their  grandmother,  insisting, 
that,  as  the  representatives  of  their 
father,  they  were  entitled  with  their 
grandmother  to  one  half  of  the  moiety 
of  the  intestate's  estate,  the  wife 
being  entitled  to  the  other  moiety, 
by  the  22  and  23  •Car.  2.  c.  10.; 
the  residue  of  the  intestate's  estate, 
after  satisfaction  of  debts,  directed 
to  be  divided  into  four  equal  parts, 
two  fourth  parts  thereof  to  be  re- 
tained by  PhiUppa  the  intestate's 
widow,  one  fourth  part  to  be  paid  to 
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Jnne  Sitmky  the  intesUte's  mother, 
and  the  fenmining  fourth  part  to  be 
laid  out  in  Sovth  Sea  Annaities,  in 
the  naine  of  the  AccountiaU^Generalj 
flobject  to  the  order  of  the  Court,  for 
the  benefit  of  the  children  of  Gwrge^ 
equally  to  be  ditided.  fage  643 
See  HoteHi*oT. 


DONATIO  MORTIS  CAUSA. 

Marp  Metierthed  shortly  before  her 
death  told  her  servant  that  she  had 
pat  in  the  drawer  where  her  will  was 
laid  a  purse  with  fifty  guinees  in  it, 
which,  when  she  was  dead  she  de- 
aired  her  servant  to  take  and  give  to 
the  defendant  Baker.  Held  that  the 
gifl  was  void.  That  it  could  not 
operate  as  a  donatio  mortis  causd^ 
becatise  there  was  no  delivery;  nor 
as  a  nuncupative  will,  the  requisites 
of  the  statute  not  having  been  com- 
plied with.  610 


E. 


ECCLESIASTICAL  COURT. 

Where  there  is  a  trust,  or  any  thing 
in  the  nature  of  a  trust,  notwithstand- 
ing the  Ecclesiastical  Court  have  an 
original  jurisdiction  in  legacies,  yet 
this  Court  will  grant  an  injunction. 

580 

See  JtjnisDK^ioK,  2,  5. 


ELECTION. 

« 

1.  Sir  S.  Garth  having  by  his  bond 
given  5,000/.  at  his  death  amongst  all 
the  younger  children  of  his  daughter, 
by  will  directs  that  the  rents  and 
profits  of  his  estates  should  be  paid 
to  them  until  certain  periods  in  his 
will  mentioned,  and  gives  the  pro- 
duce of  his  personal  estate  to  his 
daughter  for  life,  and  after  her  death, 
to  pay  1,500/.  to  one  of  her  children, 
and  3,500/.  amongst  her  other  younger 
children,  as  she  shall  appoint,  and 
in  default  of  appointment,  equally 
amongst  them;    to  daughters  at  18 


years  of  age  or  nmrriage,  to  sons  at 
twenty*one;  mad  dedares  that  the 
legacies  of  l^bOOi,  and  3,5001.  an  in 
full  discharge  of  the  bond ;  held  dot 
a  party  must  elect  to  daim  irader  the 
bond  or  will,  but  caniiot  dmim  under 
both.  Page  663 

Where  a  paiticnlat  thing  is  given  bj 
will  in  discharge  of  a  demand,  and  the 
party  insists  npon  it,  he  must  not  oolj 
waive  that  particular  thing,  bat  lU 
benefit  claimed  ander  the  whole  wifl. 

%•  In  articles  before  marriage  it  wis 
declared  that  the  provision  thereby 
made  should  be  tn  foil  satisfactioa 
and  recompense  of  and  for  all  dower, 
or  thirds,  parts,  or  shares,  and  right, 
title,  or  claim  of  dower,  which  the 
wife  might  have  to  any  of  the  real  or 
personal  estate  of  the  husband  by  the 
common  law  costom  of  the  dty  of 
London  or  any  other  law  custMi  or 
usage  whatsoever  ;  the  wife  beiug  as 
infant  when  she  signed  the  artidn 
had  lier  election  at  her  husbsBd') 
death,  which  she  made  by  acceptiij: 
since  his  death  the  proirtsfon  secared 
to  her  by  the  articles  667 

ENROLLMENT. 

See  iKROLLlf  EKT. 

ENTAIL. 

See  Estate  Tail. 

ESTATE  TAIL. 

1.  A  testsrtor  by  his  will  after  declario; 
his  intention  of  disposing  of  aR  h^ 
estate,  gives  to  his  three  daaghters 
bSOi.  to  be  paid  in  fmar  years  aftfr 
his  decease.  He  then  devises  bis 
lands  to  trustees  An*  ninetY^aiiie 
years,  upon  trust,  that  if  his  wife 
should  pay  or  secure  to  be  paid  the 
550/.  in  four  years  ;  then  he  gave  the 
inheritance  of  the  lands  to  his  wife 
for  life,  and  after  her  decease  te  hii 
son  and  his  heirs  male  and  female. 
and  for  want  of  such  issue  to  his  own 
right  heirs  for  ever  ;  and  desired  thit 
his  trustees  at  the  request  of  his  wiie 
or  son  should  contey  over  the  tem 
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to  wait  upon  the  inheritance.  This 
is  a  conditional  limitation  in  the  wife, 
taking  place  as  an  executory  devise, 
and  the  freehold  descended  to  the 
son  as  heir  at  law  to  the  testator,  till 
the  four  years  were  elapsed  or  his 
wife  had  performed  the  condition,  as 
a  part  of  the  inheritance  undisposed 
of ;  and  by  this  devise  the  son  hath 
a  good  estate  tail  in  the  inheritance 
expectant  on  the  determination  of 
the  term  of  ninety-nine  years 

Page  176 
S.   Richard    Norton    being    seised   to 
himself   and  his  heirs  of  a   church 
lease  for  three  lives,  on  his  second 
marriage,   by  a  settlement  made  in 
1 657,  covenants  to  levy  a  fine  there- 
of to  himself  for  life,  with  remainder 
as  to  part   thereof  to  the  first  and 
other  sons  of  the  marriage  in  tail,  and 
as  to  other  part  thereof  to  the  use  of 
such   children,  and   for  such  estates 
as  he  should  by  deed  or  will  appoint, 
and  for  want  of  such  to  the  use  of 
the  first  and  other  sons  of  ttie  mar- 
riage  in  tail,  remainder  to  his  own 
right  heirs.     By  a  settlement  made 
in    pursuance    of  articles   upon   the 
marriage  of  the  eldest  son  of  the  se- 
cond marriage,  who  was  a  party  to 
the  articles,  Richard  Norton  the  fa- 
ther, conveys  it  to  the  uses   of  his 
son^s  marriage  settlement :  held,  that 
the  estate  tail  created  as  to  part  of 
the  premises  in  the  church'  lease  by 
the  deed  of  1657,  was  well  barred 
by  the  articles  and  settlement  made 
upon  the  son's  marriage,  the  church 
lease  not  being  within  the  stat.  De 
Donis^  and  that  the  other  part  of  the 
premises  in  the  church  lease,  was  in 
pursuance  of  the  power  of  appoint- 
ment contained  in  the  deed  of  1657, 
well  appointed  by  the  same  articles 
and  settlement,  but  that  at  any  rate 
it  was  not  competent  for  the  plain- 
tiff, who  was  the  next  in  remainder, 
in  case  the  articles  and  second  settle- 
ment had   not  been   made,  (having 
agreed    with    Colonel    Norton^    his 
eldest  brother  by  a  former  marriage, 
that  the  lease  should  be  renewed  in 
the  name  of  Colonel  Norton^  in  his 
own  name,  and  in  the  name  of  his 


eldest  son,)  to  bring  a  bill  for  an  ac- 
count of  the  rents  and  profits  which 
had  accrued  in  Colonel  Norton's 
lifeUme  Page  203 

3.  A  devise  of  personal  estate  to  A.j 
and  the  heirs  of  her  body,  it  has 
never  been  solemnly  determined,  that 
where  money  is  so  entailed,  the 
whole    shall  go    to  the   first  taker 

363 

4.  JR.  fV.,  by  his  will,  gives  to  his 
wife  Elizabeth^  all  his  lands  not  set- 
tled in  jointure.  And  if  it  shall  hap- 
pen that  his  wife  has  no  son  or  daugh- 
ter by  him,  and  for  want  of  such  is- 
sue, then  the  said  premises  to  return 
to  his  brother,  if  he  shall  be  living, 
and  his  heirs  for  ever,  paying  to  A, 
and  B.  150/.  within  one  year  after 
her  decease.  Held  an  estate  tail  in 
Elizabeth,  and  that  the  subsequent 
words  do  not  controul  the  legal  ope- 
ration of  the  precedent  words  creat- 
ing an  estate  tail  308 

5.  Lord  Chancellor  of  opinion  as  to 
an  annuity  devised  to  Koberi^  and 
afterwards  to  John  for  life,  &c.,  that 
there  being  words  of  limitation  an- 
nexed, such  as  would  create  an  es- 
tate-tail in  the  case  of  a  real  estate 
upon  the  birth  of  the  son  of  John^ 
,the  whole  interest  in  the  remainder 
vested  in  such  son ;  and  that  John,  as 
administrator  to  his  son,  is  absolutely 
entitled  to  it ;  and  as  to  this  demand, 
dismissed  the  bill.  ^1^ 


ESTATE  FOR  LIFE. 

1.  A.  devises  several  leasehold  estates 
to  two  trustees,  in  trust,  if  his  grand- 
daughter married  without  their  con- 
sent, to  convey  the  premises  to  two 
other  trustees,  in  trust  for  her  sepa- 
rate use  during  her  life,  and  after 
her  death,  for  the  use  and  benefit  of 
her  issue.  Though  she  has  no  child- 
ren by  her  first^  husband,  she  has 
only  a  right  for  her  life,  for  the  issue 
by  any  husband  are  provided  for  by 
the  settlement.  72 

2.  Sir  J.  L.  gives  by  a  codicil  to  his  will, 
to  his  niece  during  her  life,  his  house, 
with  the  household  goods,  &C  that 
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shall  be  found  therein  at  the  time'of  I 
his  decease ;  the  word  with  so  con- 
joins the  devise  of  the  honse  and 
hoosehold  goods,  that  the  devisee 
can  only  have  a  life  estate  in  both. 
The  word  wilh  would  have  the  same 
effect  in  a  grant  Page  284 

3.  A  limitation  by  deed  to  the  heirs  of 
the  body  of  Mary  Posi^  and  for  de- 
fault of  such  issue  to  the  sons  and 
heirs  of  Joseph  Mawle,  as  tenants  in 
common  for  ever,  confers  upon  the 
sons  of  Joseph  Mawle  an  estate  for 
their  respective  lives  only,  as  tenants 
in  common.  451 

4.  George  Proctor^  by  his  will,  leaves 
to  his  son  and  his  lawful  issue  all 
his  personal  property,  and  appoints 
guardians  of  his  son,  who  are  to  dis- 
pose of  his  education,  pocket-money, 
and  allowances,  until  his  age  of 
twenty-five ;  and  who  during  that 
time  are  to  receive  the  property,  and 
are  empowered  to  purchase  land  or 
stock  as  they  shall  judge  proper, 
wilh  the  money  he  leaves  behind  for 
the  use  of  his  son ;  but  in  case  his 
son  should  die  without  lawful  issue 
then  all  the  right  invested  in  his  son 
he  bequeaths  to  his  nephew  and  his 
issue,  with  power  for  his  son  to 
jointure  his  wife  with  one-third  of 
his  fortune  ;  by  a  codicil  he  confines 
him  to  live  on  the  interest  only  of  the 
money,  or  stock,  or  land,  which  he 
leaves  him,  and  directs  that  he  shall 
not  meddle  with  or  lessen  the  prin- 
cipal during  the  whole  of  his  life,  un- 
less for  purchasing  a  place  as  far  as 
300/. ;  and  he  allows  him  to  jointure 
his  wife  with  the  whole  or  any  part 
of  the  interest  of  the  money  ;  and  if 
he  has  children,  if  boys  he  may  ad- 
vance them  200/.  each  at  the  age  of 
twelve  years ;  and  if  girls  what  por- 
tions he  pleases  at  the  age  of  fifteen  ; 
and  if  he  dies  and  leaves  any  lawful 
issue,  he  empowers  him  to  leave  the 
remainder  of  his  fortune  amongst 
tliem,  in  what  manner  he  pleases  ; 
but  if  he  has  no  issue,  then  he  leaves 
it  over  to  his  nephew  and  his  issue  ; 
by  a  second  codicil  he  leaves  his  son 
iindtr  perpetual  pupillage  during  the 
life  of  any  of  his  guardians; 


Held  that  the  son  was^entitledfonly'to 
the  benefit  of  the  testator's  penonal 
estate  for  his  life,  with  limitatioiis 
over  to  such  issue  as  he  shall  leave  at 
the  time  of  his  death,  and  in  faihre 
thereof,  to  the  testator's  nephews,  in 
such  manner  as  is  directed  by  the 
will  and  codicil.  Page  570 

See  Executory  Trust. 


EVIDENCE. 

1.  Where  a  person  has  been  examined 
here  his  depositions  may  be  read  at 
law  between  the  same  piarties  ;  if  the 
witness  be  dead  or  by  reason  of  sick- 
ness is  unable  to  attend  or  is  oat  of 
the  kingdom  or  otherwise  not  amena- 
ble to  the  process  of  the  Court.     75 

2.  The  rules  as  to  evidence  are  the 
same  in  equity  as  at  law.  174 

Where  two  leases  are  set  up,  jos 
cannot  read  one  of  them,  till  yea  have 
proved  possession  under  that  lease,  ib. 

To  shew  a  title  in  the  lessor  he 
must  prove  actual  payment  of  reot, 
receipts  alone  will  not  do.  ib. 

Bailifis'  rentals  are  evidence  of  pay- 
ments, ib. 

3.  Where  an  original  note  is  lost,  and 
a  copy  of  it  is  offered  in  evidence, 
you  must  shew  the  original  note  wis 
genuine,  before  you  will  be  allowed 
to  read  the  copy.  193 

4.  Bill  brought  to  set  aside  an  assign- 
ment of  a  leasehold  estate,  &c.  npoa 
suggestion  that  it  was  not  intended 
as  an  absolute  assignment,  but  snb- 
ject  to  a  trust  for  the  plaintiff's  be- 
nefit ;  though  no  express  trust  in  the 
deed,  yet  as  it  might  be  collected 
from  circumstances  arising  out  of 
the  assignment  itself  inconsistent 
with  an  absolute  disposition ;  the 
Lord  Chancellor  admitted  parol  eti- 
dence  to  explain  this  transaction. 

557 
6.  Upon  a  bill  brought  to  impeach  a 
settlement  as  obtained  by  the  fnod 
and  imposition  of  Lady  Chesshyrc 
and  to  which  bill  both  Lady  Cka- 
shyre  and  her  husband  who  wasi 
trustee  under  the  settlement  were 
parties;      Ueld,     that    both    Ladj 
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Chesshyre  and  her  husband  were 
competent  witnesses  in  support  of 
the  settlement,  as  at  the  hearing  of 
the  cause  no  decree  could  be  made 
against  her,  being  not  interested  in 
the  event  of  the  suit ;  nor  could  an j 
decree  be  made  against  him  so  as  to 
affect  him  with  costs;  and  even  if 
his  wife  had  been  guilty  of  a  fraud, 
he  being  innocent  and  deriving  no 
benefit  from  the  fraud,  could  not  be 
made  to  pay  costs.  Pog^  438 

6.  The  defendant  gave  a  bond  to  the 
plaintiff  conditioned  to  pay  her  500/. 
if  he  did  not  marry  her  within  twelve 
months.  The  defendant  by  his  an- 
swer denied  that  he  had  ever  pro- 
mised to  marry  her,  and  that  she 
gave  up  the  bond  to  him  voluntarily, 
in  contradiction  to  the  bill  wherein 
it  was  stated  that  he  had  fraudu- 
lently taken  it  away  from  her  and 
destroyed  it ;  upon  evidence  by  one 
witness  that  the  defendant  had  taken 
away  the  bond  forcibly,  and  of  an- 
other that  he  had  promised  to  exe- 
cute a  new  bond  ;  it  was  held,  that 
the  plaintiff  was  entitled  to  the  500/. 
with  interest  from  the  filing  of  the 
bill.  589 

7.  Barbara  Graham^  by  her  will,  gives 
to  her  brother,  John  Graham^  300/., 
to  be  paid  to  him  six  months  after 
the  decease  of  her  mother  and  sister; 
John  Graham^  by  indenture,  in  con- 
sideration of  100/.  assigns  to  Thomas 
Ilaughton  his  legacy  of  300/.,  and 
the  receipt  for  the  100/.  is  indorsed 
upon  the  indenture,  and  gives  a  war- 
rant of  attorney  to  confess  judgment, 
which  was  entered  up  for  600/.  to  be 
void  on  payment  of  the  legacy ;  upon 
a  bill  brought  by  Thomas  Haughton 
against  the  representatives  of  Bar- 
bara Graham  for  the  payment  of  the 
legacy;  the  defendants  insisting  by 
their  answer,  that  the  consideration 
of  100/.  was  not  paid,  and  Thomas 
Haughton  having  proved  in  the 
cause  the  loss  of  the  indenture,  a 
copy  of  the  indenture,  and  that  a 
receipt  for  the  100/.  had  been  in- 
dorsed thereon ;  the  Master  of  the 
Rolls  referred  it  to  the  Master  to 
inquire  into  the  consideration  of  the 
assignment ;  but  the  Lord  Chancel- 


lor upon  appeal,  reversed  the  decree, 
and  directed  the  legacy  to  be  paid 
to  the  plaintiffs  by  the  defendants, 
out  of  the  personal  estate  of  Barbara 
Graham  the  daughter.  Page  705 
See  DbedS|  3.  and  Frauds  Stitutb 

OF,  2. 


EXONERATION. 

See  Discharge,   Executor,.  3,   and 
Frauds,  Statute  or,  2. 


EXECUTORY  TRUST. 

Sir  R,  S.,  by  his  will,  devises  certain 
estates  to  trustees  upon  trust,  subject 
to  certain  charges,  to  convey  one 
fourth  part  thereof  in  trust  for  the 
separate  use  of  his  daughter  Priscillay 
for  her  life,  and  so  as  she  alone  or 
such  persons  as  she  should  direct, 
might  receive  the  rents  and  profits 
thereof  to  her  sole  and  separate  use, 
her  husband  not  to  intermeddle 
therewith^  and  after  her  decease, 
in  trust  for  the  heirs  of  the  body 
of  the  said  Priscilla^  for  ever ;  and 
also  upon  trust  to  convey  the  re- 
maining three-fourths  to  his  other 
three  daughters,  and  the  heirs  of 
their  bodies ;  and  he  declared  that  if 
any  of  his  daughters  should  die  with- 
out heirs  of  their  bodies,  the  part  or 
share  of  her  or  them  so  dying,  should 
be  conveyed  to  the  use  of  his  surviv- 
ing daughters,  equally  to  be  divided, 
and  the  heirs  of  their  bodies,  but  the 
share  of  his  daughter  Prtscilla  to  be 
conveyed  in  trust,  as  aforesaid,  and 
if  all  his  daughters  died  without  issue, 
and  there  should  be  no  issue  left  of 
his  body,  then  to  his  own  right  heirs  for 
ever ;  Prtscilla  having  died,  leaving  a 
husband  and  two  sons,  and  part  of  the 
lands  devised  being  gavelkind :  held, 
that  Priscilla  took  only  an  estate  for 
life  in  the  lands  devised  to  her,  the 
trusts  as  to  her  being  merely  execu- 
tory, and  that  her  eldest  son  took  as 
purchaser  an  estate  tail,  both  in  the 
gavelkind  lands,  and  lands  in  socage. 

530 
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EXECUTOIL 

l.Ifaii  execatorbas  paid  simple  contract 
debts  in  preference  to  a  bond  debt, 
of  wbicb  he  had  notice  he  must  pay 
costs  de  bonis  iestcUoriSy  si  non  de 
bonis  proprOs*  Page  19 

But  see  the  note  subjoined. 

2.  The  administrators  of  J*.  H.  em- 
power the  defendants,  bj  joint-let- 
ters of  attorney,  to  get  in  an  intes- 
taste's  effects  in  Flanders.  One  of 
the  administrators  (being  the  father 
of  the  defendants)  afterwards  settles 
the  account  with  them,  without  the 
privity  of  the  other  administrator, 
executes  general  releases,  and  dies. 
Upon  a  bill  brought  by  the  surviTing 
administrator  against  the  defendants, 
the  releases  executed  by  their  fa- 
ther, being  unfairly  obtained,  were 
set  aside.  It  seems  that  the  release 
of  one  administrator  will  not  bind 
the  other ;  but  it  is  otherwise  in  the 
case  of  an  executor:  and  it  seems 
that  the  release  of  one  administrator 
to  two  persons,  acting  under  a  joint 
power  of  attorney,  will  bar  the  other 
at  law  ;  but  being  obtained  by  fraud, 
will  be  set  aside  in  equity.  155 

3.  William  Fox  mortgages  his  estate  to 
Thomas  Fox  who  paid  no  money  ; 
but  gave  a  bond  to  William  for  1 30/. 
William  Fox  by  his  will  makes  TAo- 
mas  his  residuary  legatee,  and  ap- 
points him  his  executor.  Upon  a 
bill  filed  by  the  heir  at  law  of  WiU 
Ham,  against  Thomas,  to  have  the 
real  estate  exonerated  from  the  mort- 
gage debt,  it  was  held,  that  the  bond 
debt  was  not  extinguished  in  equi- 
ty ;  and  that  the  debt  due  from  the 
executor  must  be  brought  into  the 
account  of  the  testator's  personal  es- 
tate, and  after  the  payment  of  the 
other  debts,  funeral  expenses,  and 
legacies,  the  testator's  personal  es- 
tate was  to  be  applied  in  satisfaction 
of  the  mortgage  debt.  162 

4.  If  an  executor,  to  an  action  brought 
against  him  on  a  bond,  pleads  non  est 

/actum,  and  there  is  a  vtfrdict  against 
him.  This  Court  upon  a  bill  brought 
by  the  execntor  to  injoin  the  action 
on  the  bond,  and  to  be  relieved,  will 
only  relieve  against  the  penalty  in  the 


bond,  npoD  fBjment  bj  the  exeoitor 
of  prinapal  and  interest  doe  in  re- 
spect of  the  bond,  and  the  costs  in- 
curred both  in  law  and  equity,  with- 
out regard  to  whether  the  executor 
had  assets  or  not  to  pay  the  principal 
and  interest  on  the  bonds.  Page  %37 
5*  Where  a  father,  upon  the  marriage 
of  his  daughter,  gave  a  bill  of  ex- 
change for  1,900/.  as  a  marriage  por- 
tion, and  the  husband  agreed  to  set- 
tle it  upon  his  daughter  in  three  or 
four  years  after  the  marriage;  the 
daughter  and  her  hasband  having 
been  lost  at  sea  within  three  yean 
after  the  marriage  ;  it  ahonld  seem 
that  the  representative  of  the  hns- 
band  had  a  better  right  to  receive  the 
1,200/.  than  the  representative  of  the 
daughter.  445 

6.  Sir  Richturd  Billings  being  entitled 
to  a  sum  oi  money  due  upon  mort- 
gage, by  will  makes  bis  son  sole  exe- 
cntor and  residuary  legatee,  and  dies 
in  the  month  of  October,  1716.  In 
September,  1718,  the  executor  as- 
signs the  money  due  npon  mortgage 
to  William  Knight^  for  the  purpose 
of  satisfying  his  own  debt.  Held, 
the  assignee  having  no  notice  of  any 
debt  due  to  the  testator,  it  was  a 
good  alienation  against  the  creditors 
of  the  testator,  though  it  was  an  as- 
signment of  an  equitable  interest  in 
the  assets,  and  though  the  assignee 
had  notice  that  it  was  part  of  the  tes- 
tators's  assets.  494 

7.  Executors  cannot  bring  a  bill  to 
compel  their  co-executor  to  pay  to 
them  money  due  from  him  to  the  es- 
tate of  their  testatrix,  nnless  under 
special  circumstances.  656 


EXHIBITS. 

This  Court  will  allow  the  proving  of 
exhibits  viva  voce  at  the  hearing,  bat 
not  to  let  in  other  examinations,  and 
this  only  at  the  application  of  the 
party  who  is  to  make  use  of  the  ex- 
hibits ;  but  no  instance  where  it  is 
allowed  on  the  application  of  the 
contrary  party.  44 
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F. 


FINE. 

1.  An  infant /erne  covert  is  enabled  to 
convey  by  fine  within  the  meaning  of 
the  7t^of  Anne  c,  1 9.        Page  569 

2.  Under  a  settlement  it  was  provided^ 
in  the  events  which  happened,  that 
/.  B.  and  his  heirs  should  within 
one  year  after  his  wife's  death,  pay 
100/.  to  such  person  as  she  should  by 
will  appoint,  and  in  default  of 
payment,  that  it  should  be  kwful 
for  J.  M,  and  his  heirs  to  raise  the 
same,  with  interest,  by  making 
leases  of  certain  lands ;  the  wife  by 
her  will  appoints  the  100/.  to  be  paid 
in  trust  for  the  plaintiffs ; .  the  heir  of 
the  husband  levies  a  fine  of  the  es- 
tate mortgages  and  releases  the 
equity  of  redemption  (o  the  mort- 
gagee :  held,  thougli  five  years  had 
passed  subsequent  to  the  levying  the 
fine,  without  any  demand  having 
been  made,  that  the  plaintiffs  were 
entitled  to  the  100/.  with  interest, 
and  not  barred-  by  the  fine,  the 
power  of  leasing  being  a  naked 
power  in  a  stranger,  not  party  or  pri- 
vy to  the  fine.  584 

See  Estate  Tail. 


FRAUD. 

See    CovstDEiiATiow.      Evidence,    4. 
Marriage  Settlemekt,  2. 


FRAUDS,  (Statcte  of). 

1.  A^  agrees  for  the  purchase  of  an  es- 
tate, but  the  agreenent  not  reduced 
into  writing;  tho«gh  A.  in  confi- 
dence thereof  gave  orders  for  con- 
veyances to  be  drawn,  and  went  se- 
veral times  to  view  Che  estate,  thts 
Court  wiil  not  carry  such  agreement 
into  execuitm,  a»d  the  statute  of 
Frauds  may  be  pleaded  to  a  bill 
brought  for  that  purpose*  261 

2<  Edward  Heather  by  bis  will  gives 


an  annuity  of  M/.  to  bis  diugbter 
and  the  heirs  of  her  body  and  ap- 
points his  son  executor,  who  by  his 
will  gives  to  her  and  her  danghter 
an  annuity  of  %0l,  to  be  paid  oat  of 
real  estate ;  and  by  an  indorsement 
upon  the  will  with  a  pencil^  ^^  Di- 
rects that  this  annoity  shall  not  be 
taken  for  another  30/«  aanuity,  but 
to  confirm  the  20/.  per  annum^  left 
her  and  her  daughter  by  her  father  ;** 
Held  that  the  daughter  was  not  en- 
titled to  both  annuities;  not  upon 
the  ground  that  the  indorsement  be- 
ing unattested  could  affect  the  real 
estate  charged  with  the  annuity; 
but  by  way  of  exoneration  of  his  fa- 
ther's personsd  estate,  he  being  the 
only  person  chargeable  by  way  of 
personal  demand  as  the  exeootor  of 
his  father.  Poge  345 


G. 

GIFT. 

Mttry  Lucas  in  her  last  illiiess  re- 
quested of  her  husband  that  her 
wearing  apparel,  gold  watch,  pearl 
necklace,  rings,  &c.  in  her  possession, 
end  used  by  tier,  might  be  given  to 
her  daughter,  and  put  into  a  friend's 
hands  for  ber  daughter's  use,  which 
the  husband  promised ;  and,  after  his 
wife's  death,  gav^  the  satd  thhigs  to 
his  daughter,  and  made  an  inventory, 
and  locked  them  up  ifi  a  strong  chest, 
and  gave  the  key  to  his  wife's  friend, 
and  sent  the  things  therein  to  her  for 
his  daughter's  use,  though  the  hus- 
band afterwards  took  some  of  the 
things  into  his  possession  again,  that 
is  not  sufficient  to  invdidate  tfie  gift, 
which  was  perfect  by  the  fermer  act. 

456 


GUARDIAN. 

A  mother  being  appointed  by  her  hus- 
band's will  die  guardian  «f  her 
cfaiidrea,  by  deed  agrees  to  permit 
her  father  being  of  tha  #€^sb  reli- 
gion) to  have  the  cava  and  odhioition 


• 
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of  her  children ;  the  mother  who 
had  been  conTerted  to  Christianity, 
and  the  children,  both  present  peti- 
tions that  thej  may  be  restored  to 
their  mother.  The  petition  of  the 
mother  is  dismissed ;  bat  upon  the 
petition  of  the  children,  the  grand- 
father is  ordered  to  deliver  over  the 
children  to  the  care  of  their  mother. 

Page  29Q 


H. 


HEIR. 

1.  Where  after  making  a  will,  a  person 
agrees  for  the  purchase  of  particular 
lands,  if  a  good  title  cannot  be  made, 
as  the  heir  at  law  cannot  have  the 
land,  he  shall  not  haye  the  money  in- 
tended to  be  laid  out.  563 

2.  Mary  Brigga  being  entitled  to  a 
lease  to  her  and  her  heirs  for  three 
lives,  devises  the  same  to  her  daughter 
and  directs  that  the  trustees  shall  ma- 
nage her  estate  for  the  benefit  of  her 
daughter  either  by  placing  her  monies 
out  at  interest  or  by  making  pur- 
chases; The  trustees  upon  the  de- 
cease of  one  of  the  lives  in  the  lease 
agree  with  the  dean  and  chapter  of 
C.  the  lessors,  that  the  existing  lease 
should  be  avoided  by  forfeiture  for 
non-payment  of  rent,  and  that  a  new 
lease  should  be  granted  for  the  be- 
nefit of  the  daughter ;  the  old  lease 
having  been  avoided  by  forfeiture,  a 
new  lease  is  granted  to  the  trus- 
tees in  trust  for  the  daughter  and 
her  heirs,  which  new  lease  is  after- 
wards surrendered  in  consideration 
of  a  similar  lease  ;  the  daughter  dies 
an  infant,  the  lease  shall  go  to  the 
heirs  of  the  infant  ex  parte  paiemd. 

711 
See  Real  Estate. 


HOTCHPOT. 

Part  of  the  testators  personal  estate,  in 
the  events  which  had  happened,  be- 
ing undisposed  of;  held,  that  it 
should  be  di? ided  amongst  the  next 


of  kin,  according  to  the  Stitete  of 
distribution  ;  and  that  the  testator's 
daughter  being  advanced  in  marriage, 
that  her  representative  should  not 
bring  into  hotchpot  the  advancement 
made  ix>  the  daughter  upon  her  mar- 
riage. Page  328 


I. 


INFANT. 

1.  An  infant  being  in  contempt  to  an 
attachment  for  want  of  an  answer 
upon  production  of  the  attachment, 
a  messenger  ordered  to  bring  the 
infant  into  Court,  the  attachment  not 
having  been  served,  or  the  retnm 
out.  131 

2.  Where  any  person  enters  upon  an 
infant's  estate,  and  continues  the  pos- 
session, this  Court  considers  him  as  a 
guardian,  and  will  decree  an  accooat, 
and  to  be  carried  on  after  the  iniancj 
is  determined,  unless  the  infant  after 
being  of  age  waived  such  account 

See  Election,  2,  Guardiait,  Nev 
Trial,  Real  Estate,  2,  SATisric- 
tion,  Receiver. 


INFORMATION. 

1 .  Dr.  Stevens  having  been  elected  ander 
Dr.  RaicUffe's  wiU  a  traveUing-feUov, 
receives  the  salary  for  five  years,  and 
instead  of  travelling  abroad  (or  ife 
more  as  the  will  requires,  upon  ill 
health  resigns,  after  having  been  ab- 
sent from  England  only  six  weeks, 
and  the  trustees  accept  the  resigns* 
tion,  and  put  another  in  his  rooa, 
This  is  a  dispensation  with  the  con- 
dition ;  it  might  have  been  otherwise 
if  they  had  refused  to  accept  the  it- 
signation.  50 

Whether  the  travelling-fellows  [nast  be 
members  of  a  particular  college,  and 
whether  they  have  power  to  let  their 
chambers,  are  not  objects  of  the  Coait^ 
decision,  but  ought  to  be  deteimined 
by  the  Visitor.  i^ 
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^  Where  by  a  royal  charter  two  mar- 
kets, two  fairs,  a  coort-hoose,  and  a 
booth-hall  for  the  sale  of  merchan- 
dizes, together  with  the  tolls  and  pro- 
fits of  the  market  are  granted  to  a 
corporation  to  be  held  ad  usum  et 
prqficuum  burgi  et  burgentium : 
This  cannot  be  considered  as  a  grant 
for  a  charitable  purpose,  but  must  be 
applied  to  the  public  use  of  the  cor- 
poration ;  but  to  what  uses  it  must 
be  applied  the  members  of  the  cor- 
poration are  the  judges  uncontrolled 
by  this  court.  Page  55 

A  decree  in  a  suit  against  a  corporation 
made  with  their  consent  upon  a  re- 
port of  two  judges  of  assize,  to  whom 
the  court  had  referred  it,  cannot, 
upon  an  information  founded  upon 
that  decree  be  varied,  the  corporation 
by  their  plea  and  answer  relying  upon 
that  decree.  ib. 

"Where  the  funds  of  a  charity  had  not 
been  applied  or  the  accounts  passed 
pursuant  to  the  directions  of  a  decree ; 
under  the  circumstances  of  there  then 
being  no  fund,  and  of  the  present 
members  of  the  corporation  having 
only  followed  the  steps  of  their  pre- 
decessors, and  in  order  to  avoid  liti- 
gation and  expense,  the  court  direct- 
ed the  accounts  to  be  taken  from  the 
period  of  six  years  before  the  filing 
of  the  information.  ib. 

3.  fiy  letters  patent,  three  of  twelve  go- 
vernors, together  with  the  assent  of 
the  major  part  of  the  inhabitants  of 
Sandford  were  empowered  to  nomi- 
nate and  appoint  a  chaplain  for  the 
village  or  hamlet  of  Sandford^  and 
with  the  like  assent  to  remove  him  on 
reasonable  cause.  One  of  the  three 
governors  with  the  assent  of  the  ma- 
jor part  of  the  inhabitants  appointed 
one  person  ;  and  the  other  two  of  the 
three  governors,  with  the  assent  of  a 
smaller  number  of  the  inhabitants, 
appointed  another  person  to  be  chap- 
lain— both  appointments  were  held 
invalid  : — but  where  a  chaplain  was 
appointed  by  two  of  the  three  go- 
vernors, with  the  approbation  of 
the  major  part  of  the  inhabitants, 
but  the  other  of  the  three  go- 
vernors refused  to  join  in  the  ap- 


pointment,— ^such  appointment    was 
held  valid.  Page  121 

See  Charity. 


INJUNCTION. 

1.  Though  this  Court  cannot  on  peti- 
tion prohibit  the  Ecclesiastical  Court, 
yet  it  will  restrain  a  person  who  has 
married  clandestinely  a  ward  of  this 
Court  from  proceeding  in  an  excom- 
munication against  the  guardian  and 
against  the  infant,  either  for  restitu- 
tion of  conjugal  rights  or  alimony. 

195 

2.  The  Court  will  not  restrain  defend- 
ants who  have  an  interest  in  the 
manor  of  Tunbridge^  from  proceeding 
at  law  against  the  plaintiffs  for  build- 
ing houses  on  the  manor  without 
leave,  in  order  that  the  defendants 
may  accept  such  compensation  as  the 
Court  shall  think  reasonable         513 

3.  Perpetual  injunction  decreed  against 
a  defendant  from  proceeding  against 
plaintiffs,  to  recover,  in  ejectment, 
possession  of  premises,  the  right  to 
which  had  been  established  against 
him  upon  a  trial  at  bar,  and  upon  a 
decree  made  in  both  the  causes  (to 
one  of  which  he  was  a  party)  for  giv- 
ing effect  to  the  verdict ;  though  he 
insisted  by  his  answer  that  many  wit- 
nesses had  not  been  examined,  and 
an  entry  in  a  registry-book  not  pro- 
duced at  the  trial  at  bar,  through  the 
neglect  of  his  attorney;  but  it  ap- 
peared likewise  in  the  cause,  that 
there  were  strong  grounds  for  believ- 
ing that  an  entry  in  the  registry- 
book,  to  prove  his  title,  was  forged 
by  his  procurement*  And  it  is  no 
objection  to  the  plaintiffs'  instituting 
a  suit  against  the  defendant  for  a  per- 
petual injunction,  that  they  were  only 
co-defendants  with  him  in  that  suit 
to  which  he  was  a  party.  693 


INROLLMENT. 

1.  A  bill  of  review  cannot  be  brought 
until  the  decree  it  seeks  to  impeach 
is  signed  and  enrolled;  but  a  party 
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estate ;  and  that  there  was  no  sever- 
ance as  to  the  joint-tenancy  of  one  of 
the  mortgages,  by  one  of  the  joint- 
tenants  having  advanced  an  additional 
snm  to  the  mortgagee,  and  taken  a 
conveyance  in  her  own  name.  Page  4 

2.  A  testatrix  devises  two  houses  to 
J.  P.  and  J.  H.  generally,  and  then 
says,  my  meaning  is,  that  the  rents 
of  my  two  houses  should  be  equally 
shared  between  J.  P.  and  J.  H.;  the 
devisees  shall  take  as  tenants  in  com- 
mon, and  not  as  joint-tenants.       271 

3.  E,  B.  after  giving  various  legacies, 
as  to  the  residue  of  her  estate,  gives 
the  same  to  her  two  nieces,  and  de- 
sires their  father  and  mother  to  be 
their  trustees,  and  declares  her  will 
to  be,  that  her  estate  should  be 
equally  divided  between  them,  and 
appointed  them  her  executrixes ;  one 
of  the  neices  having  died  in  the  life- 
time of  the  testatrix  :  held,  that  the 
two  nieces  took  the  residue  as  tenants 
In  common,  and  that  the  moiety  of 
the  residue  being  undisposed  of  was 
a  lapsed  legacy,  and  must  go  to  the 
next  of  kin.  593 


JUDGMENT. 


See  Interest  1. 


JURISDICTION. 

1*  An  original  independent  decree  may 
be  had  in  this  Court,  where  all  the 
facts  are  stated  by  the  bill,  notwith- 
standing a  former  decree  for  the  same 
matter  in  Wales.  181 

9«  While  a  suit  is  depending  in  the 
Ecclesiastical  Court  for  an  adminis- 
tration, a  bill  may  be  brought  here 
for  an  account  of  the  personal  estate. 
The  reason  why  a  bill  is  allowed  to 
be  brought  before  probate,  is  that 
the  Ecclesiastical  Court  have  no  way 
of  securing  the  effects  in  the  mean 
time.  263 

9w  An  insurance  having  been  effected 
by  the  ^fendant  Johnstm  with  the 
plaintiffs  on  a  ship  and  cargo  from 
•Otiend  to  Cantony  was  seised  by  the 


East  India  Company  at  Bencoolen^ 
as  an  illicit  trader ;  Johnson  recovered 
in  an  action  on  the  policy  against  the 
insurers  and  obtained  judgment ;  upon 
a  bill  by  the  Insurers  against  the  de- 
fendants to  be  relieved  against  the 
verdict  and  judgment,  or  that  the  in- 
surers might  stand  in  the  place  of 
Johnson  to  receive  satisfaction  against 
the  East  India  Company  for  any  un- 
lawful capture  made  by  them :  held, 
that  they  could  not  be  relieved 
against  the  verdict  and  judgment; 
for  if  the  seizure  were  lawful  that 
would  have  been  a  good  defence  to 
the  action ;  and  that  the  insurers 
could  not  stand  in  the  place  of  John" 
son  to  receive  satisfaction  against  the 
East  India  Company,  as  there  was 
no  proof  in  the  cause  against  the 
Company,  that  Johnson  had  any  in- 
terest or  property  in  the  ship  or 
goods  Page  266 

4.  Where  there  has  been  a  possession 
of  a  fishery  for  a  considerable  length 
of  time,  a  person  who  claims  a  sole 
right  to    it,    against    five   different 

'  lords  of  manors,  and  between  whom 
and  the  plaintiffs  there  is  no  privity, 
nor  any  general  right  on  the  part  of 
the  defendants,  may  bring  a  bill  to  be 
quieted  in  the  possession,  and  to  have 
his  right  established,  though  be  has 
not  established  his  right  at  law ;  and 
it  is  no  objection  upon  a  demurrer  to 
such  bill  that  the  defendants  have 
distinct  rights,  for  upon  an  issue  to 
try  the  general  right,  they  may  at 
law  take  advantage  of  their  several 
exemptions  and  distinct  rights.     293 

5.  This  Court  will  not  admit  a  bill  of 
discovery  in  aid  of  the  jurisdiction  of 
the  Ecclesiastical  Court,  because  it 
can  come  at  discovery  itself.         526 

6.  This  Court  has  no  jurisdiction  to  put 
a  person  into  possession  of  lands  in 
St.  Christophef^s.  5(iS 

See  Account,  4 ;  and  Injunction,  1. 
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mfter,  provided  she  marries  with  the 
consent  and  approbation  of  his  two 
sons,  or  the  survivor,  and  he  directs 
that  his  daughter  until  marriage, 
shall  yearly  receive  the  sura  of  12/., 
and  he  charges  a  leasehold  estate 
with  the  payment  of  the  yearly  turn 
of  12/.,  and  also  of  the  said  sum  of 
200/.,  when  the  same  shall  become 
due  as  thereinbefore  is  appointed ; 
his  daughter  having  died  without 
having  been  married:  It  was  held, 
that  this  legacy  was  not  vested,  and 
not  transmissible  to  her  representa- 
tive. Poge  114 

2.  Michael  Terry  devises  to  his  ne- 
phew and  his  heirs  the  moiety  of  an 
estate,  subject  to  his,  the  testator's, 
wife's  life  estate,  so  as  his  nephew 
should,  within  one  year  after  the  es- 
tate should  come  to  him,  pay  amongst 
other  sums,  to  Elizabeth  Oadcs  100/. 
and  charges  the  estate  with  the  pay- 
ment of  the  same ;  Elizabeth  Oades 
dying  in  the  lifetime  of  the  wife ;  held 
that  Elizabeth^s  representative  was 
not  entitled  to  the  100/.  500 

3.  If  a  legacy  is  given  to  one  payable  at 
a  certain  age,  and  if  he  dies  to  ano- 
ther, without  mentioning  any  age,  if 
the  first  dies  before  the  time  of  pay- 
ment, it  vests  in  the  second  immedi- 
ately 524 

4.  M.  C  by  her  will  devises  all  her 
real  and  personal  estate  not  otherwise 
disposed  of  to  G.  C  and  directs  that 
out  of  the  real  and  personal  estate 
Thomas  Lewis  should  be  paid 
2,000/.  upon  trust,  until  his  daugh- 
ter attained  eighteen  or  was  married, 
to  place  it  out  at  interest ;  but  when 
she  attained  that  age  or  was  married 
to  pay  the  same  with  interest  to  his 
daughter ;  and  she  directed  that  the 
2,000/.  should  be  paid  within  one 
year  and  a  half  after  her  decease,  and 
she  charged  her  house  in  Lincoln's 
Inn  Fields,  in  the  first  place  with  the 
Xmyment  of  the  said  sum  of  2,000/. 
Mary  Lexsis^  the  daughter  of  Tho^ 
mas  Leaisy  having  died  half  a-year 
after  the  testatrix ;  held  that  the  le- 
gacy of  2,000/.  was  not  a  vested  legacy 
and  her  representative  was  not  enti- 
tled to  it.  699 


LIMIT A.TIONS  (STATUTE  OF). 

1.  A  bill  depending  six  years  in  Chan- 
cery not  sufficient  to  take  a  debt  out 
of  the  Statute  of  Limltatipns. 

Page  20 

2.  The  Statute  of  Limitations  will  run, 
notwithstanding  the  appointment  of  a 
receiver.  299 

3.  An  award  under  the  hands  and  seals 
of  arbitrators  is  not  within  the  Sta« 
tute  of  Limitations.  567 


LUNATIC. 

A  lunatic  being  tenant  for  life,  with  a 
power  to  grant  leases,  the  Chancellor 
cannot  autliorise  the  committees  to 
execute  this  power.  133 

But  see  the  note  subjoined. 


M. 


MAINTENANCE. 

1.  Where  a  father  is  sufficiently  compe- 
tent, the  Court  will  give  no  direc- 
tions with  regard  to  an  infant's  main- 
teuance.  34 

2.  By  marriage  settlement  it  is  pro- 
vided, that  if  husband  and  wife  shall 
die,  leaving  issue  besides  an  eldest 
son  unprovided  for,  then  it  should  be 
lawful  for  the  trustees  to  enter  upon 
the  estate,  and  receive  all  the  rents 
and  profits  thereof,  until  they  had 
received  200/.;  and  the  estate  was 
afterwards  declared  to  be  charged 
with  raising  this  sum  for  the  use,  main- 
tenance and  support  of  such  children 
so  unprovided  for,  in  such  manner  and 
such  proportions  as  the  survivor  of  the 
husband  and  wife  should  appoint. 
The  wife  survived,  and  appointed  the 
200/.  for  a  daughter,  the  plaintiff's 
wife,  being  a  child  unpro? ided  for ; 
Sir  Joseph  Jekyll  decreed  the  200/L, 
and  interest  by  way  of  maintenance 
from  the  death  of  the  mother.  De- 
fendant appealed  from  that  part  of 
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inga,  except  at  a  certain  diatanoe,  and 
of  a  certain  Talue,  and  from  being 
obliged  to  preach  in  the  UuiTenlty, 
and  attend  prayers  in  the  Latin  cha- 
pel, pmd  keep  exercises  in  the  house, 
and  have  servitors  allowed  them ;  bat 
inasmnch  as  they  were  obliged  to 
road  prayers  in  tlM  choir,  which  has 
necessary  relation  to  the  chnrch,  it 
was  held  that  the  chaplains  were  to 
be  considered  members  of  this  society 
ia  both  its  capacities,  aa  well  in  that 
of  a  college  as  that  of  a  cathedral 
chnrch.  And  in  the  absence  of  any 
general  statute  of  the  University,  or 
any  particular  statute  relating  to  the 
Ibundation  of  ChrUi  Church  as  a  col- 
lege, it  was  held,  from  the  general 
usage  of  the  Universities  of  Eh^Auk/, 
prohibiting  fellows  from  marrying, 
and  from  general  reputation  relating 
to  this  foundation,  and  from  particular 
naege  of  this  society,  in  like  cases, 
which  prohibited  students  ftom  mar- 
rying; that  marriage  was  a  lawful 
cause  for  a  chaplain  of  Christ  Church 
being  expelled  or  amoved  from  his 
chaplainship.  Page  209 

4.  Sir  Thomas  Asion^  by  settlement, 
reserving  to  himself  a  power  of  revo- 
catioR,  conveys  certain  estates  to 
trustees  for  a  term  of  years  upon 
trust,  iu  case  he  shall  have  one  or 
mdre  son  or  sons  living  at  the  time  of 
bis  death,  and  more  daughters  than 
one  living  at  that  time,  or  who  shall, 
ift  bis  lifetime,  be  married  with  his 
consent,  that  then  it  may  be  lawful 
lor  the  said  trasteesj  by  and  out  of 
the  rents  and  profits  of  the  premises, 
and  by  such  interest,  produce,  and 
increase,  as  shall  be  made  of  the 
same,  or  by  such  mortgage  or  leasing 
thereof,  or  soch  ways  and  means  as 
to  them  shall  seem  meet,  to  raise, 
levy,  and  receive  for,  and  as  the 
portion  of  every  such  respective 
daughter,  the  sum  of  2,000A,  and 
after  such  respective  sum  of  2,000/. 
shall  be  so  recei? ed  and  raised,  shall 
and  may  pay  to  every  such  daughter 
the  sum  of  2,000/.  at  the  respective 
days  of  their  marriage,  with  the 
consent  of  Lady  Aston^  if  living, 
and  being  his  widow,  or  if  she  be 
dead  or  married  again,  then  with  the 


consent  of  the  trustees,  or  the  sur- 
vivor of  them,  or  the  executors,  ad- 
ministrators, or  assigns  of  the  sur- 
vivor, and  also  by  and  out  of  the 
rents  and  profits  of  the  premises,  to 
pay  yearly  to  each  the  sum  of  50/. 
until  the  age  of  eighteen,  and  after 
that  age,  and  until  their  marriage, 

V  with  such  consent  as  aforesaid,  and 
during  the  life,  and  until  the  second 
marriage  of  their  mother,  70/.  yearly, 
and  from  and  after  their  marriage, 
with  such  consent  as  aforesaid,  or 
after  the  death  or  second  marriage  of 
their  mother,  the  yearly  sum  of  100/. 
until  their  respective  marriages  or 
deaths,  which  should  first  happen, 
and  in  case  of  the  death  of  any  of 
the  daughters  before  they  should  be 
married  with  such  consent  as  afore- 
said, then  the  portion  shall  cease, 
the  estate  be  exonerated  thereof;  and 
if  raised,  shall  be  paid  to  the  person 
entitled  to  the  reversion  of  the  estate, 
the  foneral  expensesof  such  daughters 
so  dying  before  marriage,  to  be  paid 
by  the  person  entitled  to  the  reversion ; 
Sir  Thomas  Aston,  by  his  will,  directs, 
that  out  of  other  real  estates,  (which 
he  directs  should  be  accounted  as 
part  of  his  personal  estate)  and  out 
of  all  other  monies  to  which  he  was 
entitled,  certain  sums  shall  be  raised 
and  paid  to  his  daughters,  to  be  for 
the  augmentation  of  their  portions, 
prorided  by  the  settlement,  to  be 
paid  to  them  at  such  times,  and  sub- 
ject to  such  conditions,  provisoes,  li- 
mitations, and  agreements,  as  their 
original  portions  were  made  subject 
to ;  and  in  case  any  of  his  daughters 
shidl  happen  to  die,  their  additional 
portions  are  not  to  go  to  their  personal 
representatives:  Two  of  the  daughters 
of  Sir  Thomas  Aston,  after  his  death, 
having  married  without  the  consent  of 
their  mother,  they  were  held  not  en* 
titled  either  to  the  original  portions 
prorided  by  the  settlement,  or  the 
additional  portions  given  by  the  will*  v 

/      Page  S50 

5.  J.  Smith  devises  a  certain  real  estate 
to  Lady  Clanrickard  for  life,  with 
remainder  to  such  persons  and  for 
such  uses  and  estates  as  she  should 
limit  and  appoint.    Lady  CUmrkk* 
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ard  appoints  the  real  estate  to  her 
son  for  life,  remainder  to  his  issue, 
remainder  as  to  a  moiety  to  the  plain- 
tiff, her  daughter,  Lady  Ann^  for 
life,  with  remainder  as  to  her  sons 
and  daughters  in  tail  male,  and  pro- 
rides  that  if  Lady  Ann  should  marry 
"without  the  consent  of  three  trustees 
or  the  major  part  of  them,  tliat  she 
and  her  issue  should  forfeit  her 
and  their  right  to  the  estate,  and 
that  the  next  person  in  remainder 
might  enter  and  enjoy  the  same ; 
held  that  Lady  Clanrickard  miglit 
annex  to  the  appointment  such  condi- 
tion in  restraint  of  marriage ;  and 
that  the  plaintiff  Daly  being  desirous 
of  marrying  Lady  Ann^  and  having 
submitted  proposals  to  the  trustees 
for  a  certain  settlement  to  be  made 
by  his  father,  to  the  terms  of  which 
the  trustees  having  objected,  but 
one  of  the  trustees,  at  the  request  of 
the  others,  having  written  to  a  friend 
of  the  plaintiff  Daly^s  father,  stating 
that  if  the  father  would  make  the 
settlement  proposed  by  the  son  tliey 
should  be  obliged  to  consent  on  ac- 
count of  the  young  people's  affections 
being  engaged,  and  the  plaintiffs 
having  married  privately  without  the 
knowledge  of  the  trustees  before  an 
answer  was  received  to  that  letter ;  it 
was  likewise  held  under  the  circum- 
stances of  the  trustees  not  objecting 
to  the  family,  fortune,  or  person  of 
the  plaintiff,  and  upon  the  father's 
consenting  to  make  the  settlement 
proposed  by  the  son  which  was  in  it- 
self reasonable,  that  the  marriage 
must  be  deemed  a  marriage  had  with 
the  consent  and  approbation  of  the 
trustees.  Page  547 

MARSHALLING. 

See  Legacy  Lapsed,  Paraphernalia. 

MASTER. 

Masters  in  Chancery,  in  reports,  are  only 
to  state  bare  matters  of  fact.  9 

MORTGAGE. 


until  an  order  absolate  be  obtiiiied 
for  that  purpose.  Pf^gc  130 

%  A  mortgagee  cannot  tack  his  subse- 
quent bond  debt  against  a  second 
mortgagee,  or  against  creditors.    166 

3.  A.  seised  in  fee  of  a  freehold  estite, 
mortgages  it,  and  afterwards  inter* 
marries  with  JD.,  A.  dies,  aad  the 
mortgage  is  not  redeemed  daring  tke 
coverture ;  this  is  notwithstandinc, 
such  a  seisin  in  the  wife,  as  eoticld 
the  husband  to  be  tenant  by  the  cur- 
tesy of  the  mortgaged  premises,  for 
in  this  Court  the  land .  is  considered 
only  as  a  pledge  or  security  for  the 
money,  and  does  not  alter  the  pos- 
session of  the  mortgagor.  VA 

4.  A>  having  mortgaged  certain  luds, 
devises  them  to  JR.  M,  in  tail,  ud 
devised  other  lands  to  T.  AT.,  subject 
to  the  payment  of  his  debts,  in  c» 
his  personal  estate  should  not  prote 
sufficient.  The  mortgage  must  be  paid 
as  a  debt  out  of  the  testator's  personal 
estate,  and,  if  deficient,  out  of  the 
real  estate  so  devised  to  T.  M.  Where 
a  mortgage  is  made  by  a  person  who 
is  owner  of  the  estate,  that  rooitp§f 
is  looked  upon  as  a  general  debt,  aod 
the  land  only  as  a  security  ;  and  tlieiv- 
fore  personal  estate  shall  be  applied 
in  discharge,  but  if  the  contest  laj 
between  R.  M.  and  creditors  of  tih^ 
testator,  it  would  have  been  other- 
wise. Si5 

5.  If  a  mortgage  is  found  cancelled  is 
the  possession  of  the  mortgagee,  it  is 
as  much  a  release  as  cancdling  i 
bond.  527 

MORTMAIN. 

Sir  fVilUam  Askbumham  by  his  wilof 
the  20th  Not.  1734,  devised  certM 
lands  to  trustees  and  their  heirs  fof 
the  benefit  of  certain  charitable  tses 
therein  mentioned.  The  statute  of 
Mortmain  commenced  from  and  if^ 
the  24th  of  Jone,  1736;  and  Sir 
W.  A.  died  in  July,  173fi :  held,  bj 
all  the  Judges,  that  the  devise  to  the 
charitable  uses  was  good  in  law.  ^ 


1.  Mortgagor  cannot  be  finally  foreclosed 
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N. 

NEW  TRIAL. 

Where  upon  an  issue  directed  to  try 
the  legidtnacj  of  an  infant,  the  jury 
found  the  infant  illegitimate;  the 
Court  granted  a  new  trial  upon  pay- 
ment of  costs.  Page  12 


P. 

PARAPHERNALIA. 

1.  A  husband  cannot  devise  away  a 
"wite^s paraphernalia^  he  can  only  bar 
her  by  acts  done  in  his  lifetime.    109 

2.  A  widow  is  entitled  in  respect  to  her 
paraphernalia  to  marshal  assets  as 
against  real  estates  descended;  but 
not  as  against  a  devisee.  638 

PAPIST. 
See  Disabilities  and  Discovery  1. 

PARENT  AND  CHILD. 

A  father  having  five  child ren,  three  of 
age,  and  two  infants,  enters  into  an 
agreement  .with  three  of  them,  who 
were  of  age,  that  he  should  have  full 
power  and  authority  to  dispose  of  his 
personal  estate  in  such  manner  as  if 
he  was  not  a  freeman  of  the  city  of 
London,  and  they  released  all  right 
under  the  custom,  and  agree  not  to 
sue  for  any  part  of  his  personal  estate 
which  he  may  dispose  of  by  will,  and 
to  execute  releases  to  his  executors. 
The  father  soon  after  the  agreement 
becomes  a  freeman,  and  marries  a  se- 
cond wife,  upon  whom  he  settles  part 
of  his  personal  estate,  in  bar  of  what 
she  might  claim  under  the  custom ; 
held  that  this  agreement  could  not 
operate  as  a  release,  the  children 
having  neither  jus  in  re  or  Jus  ad 
renty  nor  as  an  agreement,  there  being 
no  consideration  moving  from  the  pa- 
rent to  the  children,  and  the  agree- 
ment, as  far  as  regarded  the  father 
being  nugatory,  by  two  children  not 
being  parties  to  it,  whereby  the  father 
did  not  retain  an  absolute  power  over 
his  personal  estate;    and  held  that 


the  husband  did  not  become  a  por« 
chaser  of  his  wife's  share  of  the  per- 
sonal estate ;  bat  that  the  same  ac- 
crued to  the  whole  estate.  And  the 
father  upon  the  marriage  of  one  of 
his  daughters  having  purchased  an 
estate,  which  he  settled  (reserving  to 
himself  an  annuity)  upon  herself  and 
her  issue,  the  husband  by  his  receipt 
acknowledging  the  purchase-money 
to  be  advauced  in  part  of  his  wife's, 
fortune;  held  that  it  could  not  be 
considered  as  a  settlement  of  real  es- 
tate, but  must  be  considered  as  mo- 
ney advanced  by  the  father,  and  that 
the  purchase-money  without  regard 
to  the  annuity,  must  be  brought  into 
hotch-pot.  Page  242 

See  Guardian. 

PARTIES. 

1.  A  husband  tenant  for  life,  remainder 
to  his  wife  for  life,  he  brings  a  bill 
alone  for  the  opinion  of  the  Court 
upon  the  settlement;  objection  for 
want  of  making  the  wife  a  party  al- 
lowed. 261 

2.  Upon  a  bill  brought  by  the  Earl  of 
Thanet  and  his  son  to  establish  their 
right  as  lords  of  a  manor  to  an  ar- 
bitrary fine  upon  the  death  of  the 
late  earl  and  for  the  payment  by  the 
tenants  of  the  fines  which  had  been 
assessed; — issues  were  directed  to 
try  the  custom ;  but  upon  a  cross-bill 
by  the  tenants  of  the  manor  to  esta- 
blish the  custom  that  the  fines  were 
certain  against  the  Earl  of  Thanet 
and  his  son,  and  the  co-heirs  of  the 
late  earl,  alleging  that  the  co-heirs 
had  entered  upon  the  death  of  the 
late  earl,  and  claimed  the  fines,  the 
cross-bill  was  dismissed ;  the  co-heirs 
being  out  of  possession,  and  therefore 
not  entitled  to  any  fines ;  and  an  en- 
try without  being  pursued  by  an 
ejectment  not  a  sufficient  reason  for 
bringing  the  co-heirs  before  the  court. 

454 

3.  Where  a  testator  by  his  will  directs 
his  personal  estate  to  be  laid  out  in 
land,  to  be  settled  upon  certain  trusts, 
and  subsequent  to  the  date  of  his  will 
contracts  for  the  purchase  of  an  es- 
tate, but  dies  befoce  it  is  completed, 
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ard  appoints  the  real  estate  to  her 
son  for  life,  remainder  to  his  issue, 
remainder  as  to  a  moiety  to  the  plain- 
tiff, her  daughter,  Ladj  Ann,  for 
life,  with  remainder  as  to  her  sons 
and  daughters  in  tail  male,  and  pro- 
rides  that  if  Lady  Ann  should  marry 
without  the  consent  of  three  trustees 
or  the  major  part  of  them,  that  she 
and  her  issue  should  forfeit  her 
and  their  right  to  the  estate,  and 
that  the  next  person  in  remainder 
might  enter  and  enjoy  the  same ; 
held  that  Lady  Cianrickard  miglit 
annex  to  the  appointment  such  condi- 
tion in  restraint  of  marriage ;  and 
that  the  plaintiff  Dali/  being  desirous 
of  marrying  Lady  Ann,  and  having 
submitted  proposals  to  the  trustees 
for  a  certain  settlement  to  be  made 
by  his  father,  to  tlie  terms  of  which 
the  trustees  having  objected,  but 
one  of  the  trustees,  at  the  request  of 
the  others,  having  written  to  a  friend 
of  the  plaintiff  Daly^s  father,  stating 
that  if  the  father  would  make  the 
settlement  proposed  by  the  son  they 
should  be  obliged  to  consent  on  ac- 
count of  the  young  people's  affections 
being  engaged,  and  the  plaintiffs 
having  married  privately  without  the 
knowledge  of  the  trustees  before  an 
answer  was  received  to  that  letter ;  it 
was  likewise  held  under  the  circum- 
stances of  the  trustees  not  objecting 
to  the  family,  fortune,  or  person  of 
the  plaintiflP,  and  upon  the  father's 
consenting  to  make  the  settlement 
proposed  by  the  son  which  was  in  it- 
self reasonable,  that  the  marriage 
must  be  deemed  a  marriage  had  with 
the  consent  and  approbation  of  the 
trustees.  Page  547 

MARSHALLING. 
See  Legacy  Lapsed,  Paraphernalia. 

MASTER. 

Masters  in  Chancery,  in  reports,  are  only 
to  state  bare  matters  of  fact.  9 

MORTGAGE. 


until  an  order  absolate  be  dbtuMd 
for  that  purpose.  Po^e  190 

2.  A  mortgagee  canaot  tack  his  subse- 
quent bond  debt  against  a  second 
mortgagee,  or  against  creditors.    166 

3.  A,  seised  in  fee  of  a  freehold  estite, 
mortgages  it,  and  afterwards  ioter- 
marries  with  H.,  A.  dies,  and  tk 
mortgage  is  not  redeemed  daring  the 
coverture ;  this  is  notwithstandiBf, 
such  a  seisin  in  the  wife,  as  entitled 
the  husband  to  be  tenant  by  the  cnr- 
tesy  of  the  mortgaged  premises,  for 
in  this  Court  the  land. Is  considered 
only  as  a  pledge  or  security  for  the 
money,  and  does  not  alter  the  pos- 
session of  the  mortgagor.  S2l 

4.  A>  having  mortgaged  certain  bads, 
devises  them  to  R.  3/.  in  tail,  tnd 
devised  other  lands  to  T.  Af.,  subject 
to  the  payment  of  his  debts,  ia  cse 
his  personal  estate  should  not  ptoT« 
sufficient.  The  mortgage  must  be  paid 
as  a  debt  out  of  the  testator's  persnisl 
estate,  and,  if  deficient,  out  of  the 
real  estate  so  devised  to  T.  Af.  Wbeie 
a  mortgage  is  made  by  a  person  who 
is  owner  of  the  estate,  that  noft^e 
is  looked  upon  as  a  general  debt,aBd 
the  land  only  as  a  security ;  and  there- 
fore personal  estate  shall  be  applied 
in  discharge,  but  if  the  contest  Uj 
between  H.  M.  and  creditors  of  the 
testator,  it  would  have  been  other- 
wise. Sii 

5.  If  a  mortgage  is  found  caoceDed  ii 
the  possession  of  the  mortgagee,  it  b 
as  much  a  release  as  cancelliof  > 
bond.  ifO 

MORTMAIN. 

Sir  WilUam  Ashburnham  byhiswiBrf 
the  20th  Nov.  1734,  devised  certtii 
lands  to  trustees  and  their  heirs  for 
the  benefit  of  certain  charitable  ves 
therein  mentioned.  The  statote  of 
Mortmain  commenced  from  and  ift^ 
the  24th  of  June,  1736;  and  Sir 
W.  A.  died  in  July,  1736  :  held,  hj 
all  the  Judges,  that  the  devise  to  the 
charitable  uses  was  good  in  law.  ^ 


1.  Mortgagor  cannot  be  finally  foreclosed 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


741 


N. 
NEW  TRIAL. 

npoD  on  issue  directed  to  trj 
.-gitimacy  of  an  Infant,  the  jury 
I  llie  infant  illegitimate;  the 
I  f;ranted  a  new  trial  upon  pay- 

of  costs.  Page  13 


PARAPHERNALIA. 

jsband  caanot  devise  away  a 
\  paraphernalia,  he  can  only  bar 
J  acts  done  in  his  lifetime.  109 
dow  is  entitled  in  respect  to  her 
ihernalia  to  marshal  assets  as 
it  real  estates  descended;  but 
I  against  a  devisee.  638 

PAPIST. 

SAsiLiTiES  AKD  Discovery  1, 

VRENT  AND  CHILD. 

r  having  five  children,  three  of 
and  two  infants,  enters  into  an 
tnent  with  three  of  them,  who 
of  age,  that  he  should  have  full 
r  and  authority  to  dispose  of  his 
:ial  estate  in  such  manner  us  if 
is  not  a  frefman  of  the  city  of 
on,  and  they  released  all  right 
the  custom,  and  agree  not  to 
r  any  part  of  his  personal  estate 
I  he  may  dispose  of  by  will,  and 
'cule  rtlcascs  to  his  executors. 
falher  soon  after  the  agreement 
n-s  a  freeman,  and  marries  a  se- 
wife,  upon  whom  he  settles  part 
personal  estate,  in  bar  of  what 
light  claim  under  the  custom ; 
that  this  agreement  could  not 
Le  as  a  release,  the  children 
;  neither  jus  in  re  or  jus  ad 
lor  as  an  agreement,  there  being 
isideration  moving  from  the  pa- 
D  the  children,  and  the  agr«e- 
BS  far  as  regarded  the  father 
nugatory,  by  two  children  not 
parties  to  it,  whereby  the  fatlier 
>t  retain  an  absolute  power  over 
arsenal  estate;    aud   beld  that 


the  husband  did  not  become  a  para 
chaser  of  his  wife's  share  of  the  per- 
sonal estate ;  but  that  the  same  ac- 
crued to  the  whole  estate.  And  the 
falher  upon  the  marriage  of  ooe  of 
bis  daughters  having  purchased  an 
estate,  which  he  settled  (reaerviog  to 
himself  an  annuity)  upon  herself  and 
her  issae,  the  husband  Ijy  his  receipt 
acknowledging  the  purchase-money 
to  be  advanced  in  part  of  his  wife's. 
fortune ;  held  that  it  could  not  be 
considered  as  a  settlement  of  real  e*- 
tnte,  but  must  be  considered  as  mo- 
ney advanced  by  the  father,  and  that 
the  pure  base- money  without  regard 
to  the  annuity,  most  be  brongbt  into 
hotch-pot.  Page  34S 

See  Guardian. 

PARTIES. 

1.  A  husband  tenant  for  life,  remunder 
to  bis  wife  for  life,  he  brings  a  bill 
alone  for  the  opinion  of  the  Court 
upon  the  settlement;  objection  for 
want  of  making  the  wife  a  party  al- 
lowed. 461 

2.  Upon  a  bill  brought  by  the  Earl  of 
Thanet  and  his  son  to  establish  their 
right  as  lords  of  a  manor  to  an  ar- 
bitrary fine  upon  the  death  of  the 
late  earl  and  for  the  payment  by  the 
tenants  of  the  fines  which  had  been 
assessed ; — issues  were  directed  to 
try  the  custom ;  but  upon  a  cross-bill 
by  the  tenants  of  the  manor  to  esta- 
blish the  custom  that  the  fines  were 
certain  against  the  Eatl  of  Thanet 
aud  his  son,  and  the  (»-heirs  of  the 
late  earl,  alleging  that  the  co-heirs 
had  entered  upon  the  death  of  the 
late  earl,  and  claimed  the  fines,  the 
cross-bill  was  dismissed ;  the  co-heirs 
being  out  of  possession,  and  therefore 
not  entitled  to  any  fines ;  and  an  en- 
try without  being  pursued  by  an 
ejectment  not  a  sufficient  reason  for 
bringing  the  co-heirs  before  the  court. 

454 

3.  Where  a  testator  by  bis  will  directs 
his  personal  estate  to  be  laid  out  in 
land,  to  be  settled  upon  certain  trusts, 
and  subsequent  to  the  date  of  his  will 
contracts  for  the  purchase  of  an  es- 
tate,  bnt  dies  befwe  it  is  completed, 
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of  her  children ;  the  mother  who 
had  been  cooTerted  to  christiaDity) 
and  the  children,  both  present  peti- 
tions that  thej  may  be  restored  to 
their  mother.  The  petition  of  the 
mother  is  dismissed;  but  upon  the 
petition  of  the  children,  the  grand- 
lather  is  ordered  to  deliver  over  the 
children  to  the  care  of  their  mother. 

Page  299 


H. 


HEIR. 

1.  Where  after  making  a  will,  a  person 
agrees  for  the  purchase  of  particular 
lands,  if  a  good  title  cannot  be  made, 
as  the  heir  at  law  cannot  have  the 
land,  he  shall  not  have  the  money  in- 
tended to  be  laid  out.  563 

2.  Mary  Briggs  being  entitled  to  a 
lease  to  her  and  her  heirs  for  three 
lives,  devises  the  same  to  her  daughter 
and  directs  that  the  trustees  shall  ma- 
nage her  estate  for  the  benefit  of  her 
daughter  either  by  placing  her  monies 
out  at  interest  or  by  making  pur- 
chases; The  trustees  upon  the  de- 
cease of  one  of  the  lives  in  the  lease 
agree  with  the  dean  and  chapter  of 
C.  the  lessors,  that  the  existing  lease 
should  be  avoided  by  forfeiture  for 
non-payment  of  rent,  and  that  a  new 
lease  should  be  granted  for  the  be- 
nefit of  the  daughter ;  the  old  lease 
having  been  avoided  by  forfeiture,  a 
new  lease  is  granted  to  the  trus- 
tees in  trust  for  the  daughter  and 
her  heirs,  which  new  lease  is  after- 
wards surrendered  io  consideration 
of  a  similar  lease  ;  the  daughter  dies 
an  infant,  the  lease  shall  go  to  the 
heirs  of  the  infant  ex  parte  paternd, 

711 
See  Real  Estate. 


HOTCHPOT. 

Fart  of  the  testators  personal  estate,  in 
the  events  which  had  happened,  be- 
ing undisposed  of;  held,  that  it 
should  be  di? ided  Amongst  the  next 


of  kin,  according  to  the  Stabnte  of 
distribution  ;  and  thnt  the  testator's 
daughter  being  advanced  in  marriage, 
that  her  representative  shonld  not 
bring  into  katci^mi  the  advancemeat 
made  to  the  danghter  npoo  her  bbt- 
nage.  Pa^  328 


L 


INFANT. 

1.  An  infant  being  in  oootempt  to  n 
attachment  for  want  of  an  answer 
upon  production  of  the  attachocDt, 
a  messenger  ordered  to  bring  the 
infant  into  Coort,  the  attachment  aot 
having  been  served,  or  the  retarn 
out.  131 

2.  Where  any  person  enters  upon  u 
infant's  estate,  and  continues  the  pos- 
session, this  Court  considers  him  ss  i 
guardian,  and  will  decree  an  accooat, 
and  to  be  carried  on  after  the  ioSuKj 
is  determined,  unless  the  iafimt  afi^ 
being  of  age  waived  snch  accomt 

See  Election,  %  Guardian,  Nnr 
Trial,  Real  Estate,  2,  Satisfac- 
tion, Receiver. 


INFORMATION. 

1 .  Dr.  Stevens  having  been  elected  onder 
Dr.  Raicliffe's  wiU  a  travelling-fellow, 
receives  the  salary  for  five  years,  and 
instead  of  travelling  abroad  for  fiTe 
more  as  the  will  requires,  npoo  ill 
health  resigns,  after  having  been  ab- 
sent from  England  only  six  weeks, 
and  the  trustees  accept  the  resigna- 
tion, and  put  another  in  his  roon, 
This  is  a  dispensation  with  the  coo- 
dition  ;  it  might  have  been  otherwise 
if  they  had  refused  to  accept  the  re- 
signation. 50 

Whether  the  travelling-fellows  [mast  be 
members  of  a  particular  college,  aod 
whether  they  have  power  to  let  their 
chambers,  are  not  objects  of  the  Conrft 
decision,  but  ought  to  be  determined 
by  the  visitor.  i^ 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


738 


%  Where  by  a  royal  charter  two  mar- 
ketSy  two  fairs,  a  court-hoose,  and  a 
booth-hall  for  the  sale  of  merchan- 
dizes, together  with  the  tolls  and  pro- 
fits of  the  market  are  granted  to  a 
corporation  to  be  held  ad  usum  et 
prqficuum  burgi  et  burgentium : 
This  cannot  be  considered  as  a  grant 
for  a  charitable  purpose,  but  must  be 
applied  to  the  public  use  of  the  cor- 
poration ;  but  to  what  uses  it  must 
be  applied  the  members  of  the  cor- 
poration are  the  judges  uncontrolled 
by  this  court.  Page  55 

A  decree  in  a  suit  against  a  corporation 
made  with  their  consent  upon  a  re- 
port of  two  judges  of  assize,  to  whom 
the  court  had  referred  it,  cannot, 
upon  an  information  founded  upon 
that  decree  be  varied,  the  corporation 
by  their  plea  and  answer  relying  upon 
that  decree.  ib» 

"Where  the  funds  of  a  charity  had  not 
been  applied  or  the  accounts  passed 
pursuant  to  the  directions  of  a  decree ; 
under  the  circumstances  of  there  then 
being  no  fund,  and  of  the  present 
members  of  the  corporation  having 
only  followed  the  steps  of  their  pre- 
decessors, and  in  order  to  avoid  liti- 
gation and  expense,  the  court  direct- 
ed the  accounts  to  be  taken  from  the 
period  of  six  years  before  the  filing 
of  the  information.  ib. 

3.  fiy  letters  patent,  three  of  twelve  go- 
vernors, together  with  the  assent  of 
the  major  part  of  the  inhabitants  of 
San£(ford  were  empowered  to  nomi- 
nate and  appoint  a  chaplain  for  the 
village  or  hamlet  of  Sandfordj  and 
with  the  like  assent  to  remove  him  on 
reasonable  cause.  One  of  the  three 
governors  with  the  assent  of  the  ma- 
jor part  of  the  inhabitants  appointed 
one  person  ;  and  the  other  two  of  the 
three  governors,  with  the  assent  of  a 
smaller  number  of  the  inhabitants, 
appointed  another  person  to  be  chap- 
lain— both  appointments  were  held 
invalid  : — but  where  a  chaplain  was 
appointed  by  two  of  the  three  go- 
vernors, with  the  approbation  of 
the  major  part  of  the  inhabitants, 
but  the  other  of  the  three  go- 
vernors refused  to  join  in  the  ap- 


pointment,— such  appointment    was 
held  valid.  Page  121 

See  Charity. 


INJUNCTION. 

1.  Though  this  Court  cannot  on  peti- 
tion prohibit  the  Ecclesiastical  Court, 
yet  it  will  restrain  a  person  who  has 
married  clandestinely  a  ward  of  this 
Court  from  proceeding  in  an  excom- 
munication against  the  guardian  and 
against  the  infant,  either  for  restitu- 
tion of  conjugal  rights  or  alimony. 

195 

2.  The  Court  will  not  restrain  defend- 
ants who  have  an  interest  in  the 
manor  of  Tunbridge^  from  proceeding 
at  law  against  the  plaintiffs  for  build- 
ing houses  on  the  manor  without 
leave,  in  order  that  the  defendants 
may  accept  such  compensation  as  the 
Court  shall  think  reasonable         513 

3.  Perpetual  injunction  decreed  against 
a  defendant  from  proceeding  against 
plaintiffs,  to  recover,  in  ejectment, 
possession  of  premises,  the  right  to 
which  had  been  established  against 
him  upon  a  trial  at  bar,  and  upon  a 
decree  made  in  both  the  causes  (to 
one  of  which  he  was  a  party)  for  giv- 
ing effect  to  the  verdict ;  though  he 
insisted  by  his  answer  that  many  wit- 
nesses had  not  been  examined,  and 
an  entry  in  a  registry-book  not  pro- 
duced at  the  trial  at  bar,  through  the 
neglect  of  his  attorney;  but  it  ap- 
peared likewise  in  the  cause,  that 
there  were  strong  grounds  for  believ- 
ing that  an  entry  in  the  registry- 
book,  to  prove  his  title,  was  forged 
by  his  procurement.  And  it  is  no 
objection  to  the  plaintiffs'  instituting 
a  suit  against  the  defendant  for  a  per- 
petual injunction,  that  they  were  only 
co-defendants  with  him  in  that  suit 
to  which  he  was  a  party.  693 


INROLLMENT. 

1.  A  bill  of  review  cannot  be  brought 
until  the  decree  it  seeks  to  impeach 
is  signed  and  enrolled;  bat  a  party 
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not  botrnd  to  sign  nnd  enroll  a  decree 
against  hinwelf  for  the  purpose  of 
bringing  a  bill  of  reyiew,  but  he  may 
bring  «  bill  itt  the  nature  of  a  snpple- 
menul  bill,  and  have  the  former 
canse  re-beanl  attlie  same  time. 

Page  194 
t.  The  Dnke  of  Buckingham  devised 
his  r«al  and  personal  estate  to  trus- 
tees, npon  tmst  for  his  only  son,  Ed- 
mund, and  his  issne  ;  and  in  case  he 
died  without  isgue,  npon  the  like  trust 
for  Charlet  Sheffield;  and  itt  case 
he  died  withont  issue,  in  like  manner 
to  Charlotte  and  Sophia  Sheffield; 
in  Easter  Term,  1721,  Duke  Edmund 
instituted  a  suit  against  the  tmstees 
and  execntors  of  his  father's  will, 
Charlet  Sheffield,  Sophia  and  Char- 
lotte Sheffield,  for  an  account  of  the 
rents  and  profits  of  the  estates  de- 
vised bj  his  father's  will,  and  an  al- 
io wance  tfaereont  for  tnaintenBDce;  in 
the  July  following,  another  suit  was 
instituted  by  Charlei  Sheffield,  So- 
phia and  Charlotte  Sheffield,  agaiuat 
T>nke  Edmund  and  the  trastees  and 
execators  nnder  the  will,  fiw  carry- 
ing into  execution  the  trusts  of  the 
will ;  and  by  a  decree  made  in  both 
cattses,  it  was  declared,  that  the 
will  was  well  proved,  and  that  the 
trusts  ought  to  be  carried  into  exe- 
cntioD ;  on  the  30th  October,  173fi, 
Duke  Edmund  died  an  infant;  on 
the  13th  March,  1735,  the  snit  was 
revived  by  Charlet  Sheffield,  against 
Charlotte  and  Sophia  Sheffield,  and 
their  husbands,  the  same  having  be- 
come abated  by  their  marriages ;  and 
on  the  8th  May,  1736,  the  decree 
made  in  both  causes  was  signed  and 
enrolled:  held,  though  Duke  Ed- 
mund was  dead  at  the  time  of  the 
enrollment  of  the  decree,  and  before 
the  suit  had  been  revived  against  his 
heirs  at  law,  that  the  enrollment  was 
regular,  there  being  taaterial  parties 
living  at  the  time  of  the  enrollment  of 
the  decree.  673 


INTEREST. 

A  judgment  creditor  not  entitled  to 

interest  under  n  decree  in  this  Covtt. 

Page  131 

5.  Where  by  a  decree  fnrther  direc- 
tions and  costs,  but  oo  directimissi 
to  interest  are  reserved ;  yet  tlie 
Court  upon  the  cause  coming  on  npm 
the  equity  reserved  bu  power  to  giw 
interest  490 

See  Maintenanci:,  %  PobtiokI|  4. 


JOINT     TENANTS,    AND    TE- 
NANTS  IN  COMMON. 

1.  Sarah  Ward,  being  entitled  to  ml 
estate,  and  as  joint-tenant  with  lift 
sister,  EUxabeth  Pomlel,  to  peisoul 
estate,  Hmongst  which  were  mortgige 
securities,  by  settlement  npon  ber 
marriage,  after  reciting  that  it  hti 
been  agreed  by  her  hnsbxnd  that  ibe 
should  enjoy  to  her  separate  use  and 
disposal  her  real  and  personal  pro- 
perty, and  for  want  ofiuch  ditpoi:^ 
and  for  toant  of  isiue  of  her  os% 
body,  her  heirt  and  next  of  bin  re- 
speetively  of  her  own  Jamilg  thovld 
have  and  eiyoy  the  aatae,  conieji 
her  real  estate  to  the  uses  of  the  s^- 
tlement,  but  makes  no  assignment  of 
the  personal  property.  The  whale 
of  the  money  due  upon  one  of  the 
mortgage  securities,  called  Cuifielii 
mortgage,  was  received  by  her  hos- 
band,  who  together  with  his  wife 
gave  a  note  promising  to  be  account- 
able to  Bfizabeth  for  half  the  snm 
npon  CutfieltTt  mortgage,  and  ihtereit 
until  Nealand't  and  Croucher's,  two 
of  the  other  mortgages,  were  made 
over  to  Elizabeth:  held,  that  there 
was  a  severance  of  the  joiDt-tenancy 
as  to  Cutfiel^a,  Croucher's  and  New 
land")  mortgages ;  bnt  that  the  set- 
tlement was  no  severance  of  the  joint- 
tenancy  of  any  part  of  the  penmsl 
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estate ;  and  that  there  was  no  sever- 
ance as  to  the  joint-tenancy  of  one  of 
the  mortgages,  by  one  of  the  joint- 
tenants  having  advanced  an  additional 
snm  to  the  mortgagee,  and  taken  a 
conveyance  in  her  own  name,  l^age  4 

2.  A  testatrix  devises  two  houses  to 
J.  P.  and  J.  H.  generally,  and  then 
says,  my  meaning  is,  that  the  rents 
of  my  two  houses  should  be  equally 
shared  between  J.  P.  and  J.  H»;  the 
devisees  shall  take  as  tenants  in  com- 
mon, and  not  as  joint-tenants.       271 

3.  E,  B.  after  giving  various  legacies, 
as  to  the  residue  of  her  estate,  gives 
the  same  to  her  two  nieces,  and  de- 
sires their  father  and  mother  to  be 
their  trustees,  and  declares  her  will 
to  be,  that  her  estate  should  be 
equally  divided  between  them,  and 
appointed  them  her  executrixes ;  one 
of  the  neices  having  died  in  the  life- 
time of  the  testatrix  :  held,  that  the 
two  nieces  took  the  residue  as  tenants 
in  common,  and  that  the  moiety  of 
the  residue  being  undisposed  of  was 
a  lapsed  legacy,  and  must  go  to  the 
next  of  kin.  593 


JUDGMENT. 


See  Interest  1 . 


JURISDICTION. 

1.  An  original  independent  decree  may 
be  had  in  this  Court,  where  all  the 
facts  are  stated  by  the  bill,  notwith- 
standing a  former  decree  for  the  same 
matter  in  Wales.  181 

9.  While  a  suit  is  depending  in  the 
Ecclesiastical  Court  for  an  adminis- 
tration, a  bill  may  be  brought  here 
for  an  account  of  the  personal  estate. 
The  reason  why  a  bill  is  allowed  to 
be  brought  before  probate,  is  that 
the  Ecclesiastical  Court  have  no  way 
of  securing  the  effects  in  the  mean 
time.  263 

9.  An  insurance  having  been  effected 
by  the  ^iendant  Johnson  with  the 
plaintiffs  on  a  ship  and  cargo  from 
Ositnd  to  Caniony  was  seised  by  the 


East  India  Company  at  Bencoolen^ 
as  an  illicit  trader ;  Johnson  recovered 
in  an  action  on  the  policy  against  the 
insurers  and  obtained  judgment ;  upon 
a  bill  by  the  Insurers  against  the  de- 
fendants to  be  relieved  against  the 
verdict  and  judgment,  or  that  the  in- 
surers might  stand  in  the  place  of 
Johnson  to  receive  satisfaction  against 
the  East  India  Company  for  any  un- 
lawful capture  made  by  them :  held, 
that  they  could  not  be  relieved 
against  the  verdict  and  judgment ; 
for  if  the  seizure  were  lawful  that 
would  have  been  a  good  defence  to 
the  action ;  and  that  the  insurers 
could  not  stand  in  the  place  of  John" 
son  to  receive  satisfaction  against  the 
East  India  Company^  as  there  was 
no  proof  in  the  cause  against  the 
Company,  that  Johnson  bad  any  in- 
terest or  property  in  the  ship  or 
goods  Pogc  266 

4.  Where  there  has  been  a  possession 
of  a  fishery  for  a  considerable  length 
of  time,  a  person  who  claims  a  sole 
right  to    it,    against    five   different 

'  lords  of  manors,  and  between  whom 
and  the  plaintiffs  there  is  no  privity, 
nor  any  general  right  on  the  part  of 
the  defendants,  may  bring  a  bill  to  be 
quieted  in  the  possession,  and  to  have 
his  right  established,  though  he  has 
not  established  his  right  at  law ;  and 
it  is  no  objection  upon  a  demurrer  to 
such  bill  that  the  defendants  have 
distinct  rights,  for  upon  an  issue  to 
try  the  genersd  right,  they  may  at 
law  take  advantage  of  their  several 
exemptions  and  distinct  rights.     393 

5.  This  Court  will  not  admit  a  bill  of 
discovery  in  aid  of  the  jurisdiction  of 
the  Ecclesiastical  Court,  because  it 
can  come  at  discovery  itself.         526 

6.  This  Court  has  no  jurisdiction  to  put 
a  person  into  possession  of  lands  in 
St.  Christopher's.  565 

See  Account,  4 ;  and  Ik  junction,  1. 
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LEGACIES. 

A  testator  gives  to  his  grand-daaghter  a 
legacy,  to  be  paid  to  her  at  twenty- 
one  or  marriage,  bat  if  she  dies  be- 
fore, then  he  gives  the  same  to  his 
execntor.  Upon  a  bill  for  interest, 
and  to  secure  the  principal;  it  was 
held,  she  was  not  entitled  either  to 
the  interest,  or  to  have  the  principal 
secured.  Page  161 

But  see  note  subjoined. 


LEGACY  (LAPSED). 

Where  a  testator  devises  all  his  lands  to 
trustees  upon  trust,  to  sell  a  certain 
specified  part,  and  with  the  money 
arising  from  the  sale  to  pay  debts, 
and  as  to  the  residue  to  receive  the 
rents  and  profits,  and  by  granting 
leases  for  three  lives,  or  ninety-nine 
years,  determinable  on  three  lives,  to 
pay  all  his  debts  and  legacies,  and 
subject  thereto,  he  devises  the  same 
to  J.  Jl.  in  tail  male,  and  gives  to 
his  nephew  500/.,  to  be  paid  at 
twenty-one  or  marriage,  and  makes 
his  trustees  executors;  the  nephew 
having  died  before  twenty-one,  and 
unmarried,  and  the  personal  estate, 
and  the  money  arising  from  the  sale 
of  the  estate  devised  to  be  sold, 
being  insufficient  for  the  payment  of 
debts;  held,  that  the  500/.  legacy 
could  not  be  raised,  and  that  the 
Court  would  not  marshal  the  assets 
by  throwing  the  debts  upon  the  real 
estate,  for  the  purpose  of  paying  the 
legacy  out  of  the  personal  estate,  the 
legatee  having  died  before  the  time 
of  payment.  312 


LEGACY  (SPECIFIC). 

1.  A  testator  having  500/.  upon  mort- 
gage, and  no  other  sum  out  upon  se- 
curity, gives  by  will  to  the  defend- 
ant 500/.  to  remain  and  continue  at 


interest  on  sach  secorities  as  lie 
should  die  possessed  of^  or  to  be  pit 
out  on  government  secorities,  at  the 
election  of  his  execators*  Held,  a 
pecuniary  legacy.  Poge  325 

3.  Where  a  testator,  by  his  will,  gives 
all  his  South  Sea  Stock,  South  Set 
Annuities,  and  Sooth  Sea  Bonds  to 
his  wife,  in  trust  that  she  should  ptj 
certain  legacies  thereia  mentiooed, 
and  all  the  rest  and  residue  of  his 
estate  not  before  beqoeathed,  he 
gives  to  his  wife  ;  the  legacies  shiQ 
only  be  paid  out  of  the  South  Sea 
Stock,  South  Sea  Annuities,  and 
South  Sea  Bonds,  and  shall  not  be 
considered  as  general  legacies,  pay- 
able out  of  the  other  assets  of  the 
testator.  44S 

3.  Robert  Rowland,  by  his  will,  after 
stating  that  he  intends  to  dispose  of 
his  estate,  gives  his  real  estate  and 
two  several  legacies  to  his  nephew, 
Robert  Snabliny  and  then  gives  to 
his    niece,    Anna    Maria    Snablaij 
3,000/.,  also  to  his  niece  Ann  Snob- 
/tn,    5,000/.    in    the     Old    Anmiitj 
Stock  of  the  South  Sea  Compaoj; 
Item.    To  his  niece  S,  Swynbwme 
3,000/L  in  the  New  Annuity  Stock 
of  the  South  Sea  Company ;  liew^ 
To     his    cousin,      Robert    Pune^ 
5,000/.  in  the  Old  Annuity  Stock  of 
the  South  Sea  Company  ;  and  after 
other  bequests,  gives   the   residue  of 
his  real  and  personal  estate  to  his  ne- 
phew,   Robert    Snablin,     and   ap- 
points Robert  Purse  his  execntor; 
at  the  times  of  making  his  will  and  of 
his  death,  the  testator  was  possessed 
of  only  one  sum  of  5,000/.  in  the 
Old  Annuity  Stock  of  the  South  Sea 
Company ;  held  that  the  two  legacies 
of  5,000/.  in  the  Old  Sooth  Sea  An- 
nuity Stock  are  not  specific  legacies 
in  the  strict  sense  of  the  term,  bot 
are  separate  and  distinct  legacies,  to 
be  made  good  out  of  the  personal  as- 
sets of  the  testator.  470 

LEGACIES  (VESTING). 

1.  A  testator  bequeaths  to  his  daughter 
200/.  to  be  paid  to  her  at  the  time  of 
her  marriage,  or  within  three  montba 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


737 


lifter,  proTided  she  marries  with  the 
consent  and  approbation  of  his  two 
sons,  or  the  survivor,  and  he  directs 
that  his  daughter  until  marriage, 
shall  yearly  receive  the  sum  of  12/., 
and  he  charges  a  leasehold  estate 
with  the  payment  of  the  yearly  turn 
of  12/.,  and  also  of  the  said  sum  of 
200/.,  when  the  same  shall  become 
due  as  thereinbefore  is  appointed ; 
his  daughter  having  died  without 
having  been  married  :  It  was  held, 
that  this  legacy  was  not  vested,  and 
Dot  transmissible  to  her  representa- 
tive. Page  1 14 

2.  Michael  Terry  devises  to  his  ne- 
phew and  his  heirs  the  moiety  of  an 
estate,  subject  to  his,  the  testator's, 
wife's  life  estate,  so  as  his  nephew 
should,  within  one  year  after  the  es- 
tate should  come  to  him,  pay  amongst 
other  sums,  to  Elizabeth  Oades  100/. 
and  charges  the  estate  with  the  pay- 
ment of  the  same ;  Elizabeth  Oades 
dying  in  the  lifetime  of  the  wife ;  held 
that  Elizabeth^s  representative  was 
not  entitled  to  the  100/.  500 

3.  If  a  legacy  is  given  to  one  payable  at 
a  certain  age,  and  if  he  dies  to  ano- 
ther, without  mentioning  any  age,  if 
the  first  dies  before  the  time  of  pay- 
ment, it  vests  in  the  second  immedi- 
ately 524 

4.  M.  C  by  her  will  devises  all  her 
real  and  personal  estate  not  otherwise 
disposed  of  to  G»  C,  and  directs  that 
out  of  the  real  and  personal  estate 

Thomas  Lewis  should  be  paid 
2,000/.  upon  trust,  until  his  daugh- 
ter attained  eighteen  or  was  married, 
to  place  it  out  at  interest ;  but  when 
she  attained  that  age  or  was  married 
to  pay  the  same  with  interest  to  his 
daughter ;  and  she  directed  that  the 
2,000/.  should  be  paid  within  one 
year  and  a  half  after  her  decease,  and 
she  charged  her  house  in  Lincoln's 
lun  Fields,  in  the  first  place  with  the 
payment  of  the  said  sum  of  2,000/. 
Mnry  Lewisy  the  daughter  of  Tho^ 
mus  Lewisj  having  died  half  a-year 
after  the  testatrix ;  held  that  the  le- 
gacy of  2,000/.  was  not  avested  legacy 
and  her  representative  was  not  enti- 
tled to  it.  699 


LIMIT A.TIONS  (STATUTE  OF). 

0 

1.  A  bill  depending  six  years  in  Chan- 
cery not  sufficient  to  take  a  debt  out 
of  the  Statute  of  Limitations. 

Page  20 

2.  The  Statute  of  Limitations  will  run, 
notwithstanding  the  appointment  of  a 
receiver.  299 

3.  An  award  under  the  hands  and  seals 
of  arbitrators  is  not  within  the  Sta- 
tute of  Limitations.  567 


LUNATIC. 

A  lunatic  being  tenant  for  life,  with  a 
power  to  grant  leases,  the  Chancellor 
cannot  authorise  the  committees  to 
execute  this  power.  133 

But  see  the  note  subjoined. 


M. 


MAINTENANCE. 

1.  Where  a  father  is  sufficiently  compe- 
tent, the  Court  will  give  no .  direc- 
tions with  regard  to  an  infant's  main- 
tenance. 34 

2.  By  marriage  settlement  it  is  pro- 
vided, that  if  husband  and  wife  shall 
die,  leaving  issue  besides  an  eldest 
son  unprovided  for,  then  it  should  be 
lawful  for  the  trustees  to  enter  upon 
the  estate,  and  receive  all  the  rents 
and  profits  thereof,  until  they  had 
received  200/.;  and  the  estate  was 
afterwards  declared  to  be  charged 
with  raising  this  sum  for  the  use,  main- 
tenance and  support  of  such  children 
so  unprovided  for,  in  such  manner  and 
such  proportions  as  the  survivor  of  the 
husband  and  wife  should  appoint. 
The  wife  survived,  and  appointed  the 
200/.  for  a  daughter,  the  plaintiff's 
wife,  being  a  child  unprofided  for ; 
Sir  Joseph  Jekyli  decreed  the  200/^, 
and  interest  by  way  of  maintenance 
from  the  death  of  the  mother.  De- 
fendant appealed  from  that  part  of 

3  B 
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ingB,  except  at  a  certain  distance,  and 
of  a  certain  Talne,  and  from  heing 
obliged  to  preach  in  the  UniTeraitj, 
and  attend  prayers  in  the  Latin  cha- 
pel, ^nd  keep  exercises  in  the  house, 
and  have  servitors  allowed  them ;  bat 
inasmnch  as  thej  were  obliged  to 
read  prayers  in  the  choir,  which  has 
necessary  relation  to  the  chnrch,  it 
was  held  that  the  chaplains  were  to 
be  considered  members  of  this  society 
in  both  its  capacities,  as  well  in  that 
of  a  college  as  that  of  a  cathedral 
church.  And  in  the  absence  of  any 
general  statute  of  the  University,  or 
any  particular  statute  relating  to  the 
foundation  of  Christ  Church  as  a  col- 
lege, it  was  held,  from  the  general 
usage  of  the  Universities  of  £fi^/aii</, 
prohibiting  fellows  from  marrying, 
and  from  general  reputation  relating 
to  thb  foundation,  and  from  particular 
Qsage  of  this  society,  in  like  cases, 
which  prohibited  students  from  mar- 
rying; that  marriage  was  a  lawful 
cause  for  a  chaplain  of  Christ  Chtarch 
betog  expelled  or  amoved  from  his 
chaplainship.  Pfi^c  209 

4.  Sir  Thomas  Aston^  by  settlement, 
reserving  to  himself  a  power  of  revo- 
cation, conveys  certain  estates  to 
trustees  for  a  term  of  years  upon 
trust,  in  case  he  shall  have  one  or 
miMre  son  or  sons  bving  at  the  time  of 
bis  death,  and  more  daughters  than 
<iDe  living  at  that  time,  or  who  shall, 
fai  hia  lifetime,  be  married  with  his 
consent,  that  then  it  may  be  lawful 
ior  the  said  trustees,  by  and  out  of 
the  rents  and  profits  of  the  premises, 
and  by  such  interest,  produce,  and 
increase,  as  shall  be  made  of  the 
aane,  or  by  such  mortgage  or  leasing 
thereof,  or  such  ways  and  means  as 
to  them  shall  seem  meet,  to  raise, 
levy,  and  receive  for,  and  as  the 
portion  of  every  such  respective 
daughter,  the  sum  of  ^000/L,  and 
after  such  respective  sum  of  2,000/. 
shall  be  so  received  and  raised,  shall 
and  may  pay  to  every  such  daughter 
the  sum  of  2,000/.  at  the  respective 
days  of  their  marriage,  with  the 
consent  of  Lady  Aston^  if  living, 
and  being  his  widow,  or  if  she  be 
dead  or  married  again,  then  with  the 


consent  of  the  trustees,  or  the  sur- 
vivor of  them,  or  the  executors,  ad- 
ministrators, or  assigns  of  the  sur- 
vivor, and  also  by  and  out  of  the 
rents  and  profits  of  the  premises,  to 
pay  yearly  to  each  the  sum  of  50/. 
until  the  age  of  eighteen,  and  after 
that  age,  and  until  their  marriage, 

V  with  such  consent  as  aforesaid,  and 
during  the  life,  and  until  the  second 
marriage  of  their  mother,  70/.  yearly, 
and  from  and  after  their  marriage, 
with  such  consent  as  aforesaid,  or 
after  the  death  or  second  marriage  of 
their  mother,  the  yearly  sum  of  100/. 
until  their  respective  marriages  or 
deaths,  which  should  first  happen, 
and  in  case  of  the  death  of  any  of 
the  daughters  before  they  should  be 
married  with  such  consent  as  afore- 
said, then  the  portion  shall  cease, 
the  estate  be  exonerated  thereof;  and 
if  raised,  shall  be  paid  to  the  person 
entitled  to  the  reversion  of  the  estate, 
the  funeral  expenses  of  such  daughters 
so  dying  before  marriage,  to  be  paid 
by  the  person  entitled  to  the  reversion ; 
Sir  Thomas  Astouj  by  his  will,  directs, 
that  out  of  other  real  estates,  (which 
he  directs  should  be  accounted  as 
part  of  his  personal  estate)  and  out 
of  all  other  monies  to  which  he  was 
entitled,  certain  sums  shall  be  raised 
and  paid  to  his  daughters,  to  be  for 
the  augmentation  of  their  portions, 
provided  by  the  settlement,  to  be 
paid  to  them  at  such  times,  and  sub- 
ject to  such  conditions,  provisoes,  li- 
mitations, and  agreements,  as  their 
original  portions  were  mado  subject 
to ;  and  in  case  any  of  his  daughters 
shdl  happen  to  die,  their  additional 
portions  are  not  to  go  to  their  personal 
representatives:  Two  of  the  daughters 
of  Sir  Thomas  Astony  after  his  death, 
having  married  without  the  consent  of 
their  mother,  they  were  held  not  en* 
titled  either  to  the  original  portions 
provided  by  the  settlement,  or  the 
additional  portions  given  by  the  will*  ^ 

/      Page  350 

5.  J.  Smith  devises  a  certain  real  estate 
to  Lady  Clanrickard  for  life,  with 
remainder  to  such  persons  and  for 
such  uses  and  estates  as  she  should 
limit  and  appoint  LsAj  Ckmrkk* 
3  B  2 
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ard  appoints  the  real  estate  to  her 
son  for  life,  remainder  to  his  issue, 
remainder  as  to  a  moiety  to  the  plain- 
tiff, her  daughter,  Lady  Anny  for 
life,  with  remainder  as  to  her  sons 
and  daughters  in  tail  male,  and  pro- 
vides that  if  Lady  jinn  should  marry 
without  the  consent  of  three  trustees 
or  the  major  part  of  them,  that  she 
and  her  issue  should  forfeit  her 
and  their  right  to  the  estate,  and 
that  the  next  person  in  remainder 
might  enter  and  enjoy  the  same ; 
held  that  Lady  Clanrtckard  might 
annex  to  the  appointment  such  condi- 
tion in  restraint  of  marriage ;  and 
that  the  plaintiff  Dalt/  being  desirous 
of  marrying  Lady  jinn^  and  having 
submitted  proposals  to  the  trustees 
for  a  certain  settlement  to  be  made 
by  his  father,  to  the  terms  of  which 
the  trustees  having  objected,  but 
one  of  the  trustees,  at  the  request  of 
the  others,  having  written  to  a  friend 
of  the  plaintiff  Daly^s  father,  stating 
that  if  the  father  would  make  the 
settlement  proposed  by  the  son  (hey 
should  be  obliged  to  consent  on  ac- 
count of  the  young  people's  affections 
being  engaged,  and  the  plaintiffs 
having  married  privately  without  the 
knowledge  of  the  trustees  before  an 
answer  was  received  to  that  letter;  it 
was  likewise  held  under  the  circum- 
stances of  the  trustees  not  objecting 
to  the  family,  fortune,  or  person  of 
the  plaintiff,  and  upon  the  father's 
consenting  to  make  the  settlement 
proposed  by  the  son  which  was  in  it- 
self reasonable,  that  the  marriage 
must  be  deemed  a  marriage  had  with 
the  consent  and  approbation  of  the 
trustees.  Page  b4!7 

MARSHALLING. 
See  Legacy  Lapsed,  Paraphernalia. 

MASTER. 

Masters  in  Chancery,  in  reports,  are  only 
to  state  bare  matters  of  fact.  9 

MORTGAGE. 


until  an  order  absolate  be  obtarned 
for  that  purpose.  Page  130 

2.  A  mortgagee  cannot  tack  bis  sabse- 
quent  bond  debt  against  a  seoood 
mortgagee,  or  against  creditors.    166 

3.  A.  seised  in  fee  of  a  freehold  estate, 
mortgages  it,  and  afikerwards  inter- 
marries with  fi.,  A*  dies,  and  the 
mortgage  is  not  redeemed  during  the 
coverture;  this  is  notwithstandiof, 
such  a  seisin  in  the  wife,  as  entitled 
the  husband  to  be  tenant  by  the  cur- 
tesy of  the  mortgaged  premises,  ibr 
in  this  Court  the  land .  is  considered 
only  as  a  pledge  or  security  for  the 
money,  and  does  not  alter  the  pos- 
session of  the  mortgagor.  Kl 

4.  A.  having  mortgaged  certain  bads, 
devises  them  to  R.  M.  in  tail,  and 
devised  other  lands  to  T*.  3f.,  sobject 
to  the  payment  of  his  debts,  in  cise 
his  personal  estate  should  not  prvre 
sufficient.  The  mortgage  must  be  paid 
as  a  debt  out  of  the  testator's  per^mal 
estate,  and,  if  deficient,  out  of  the 
real  cfstate  so  devised  to  T.  M.  Where 
a  mortgage  is  made  by  a  person  who 
is  owner  of  the  estate,  that  mortgage 
is  looked  upon  as  a  general  debt,  and 
the  land  only  as  a  security ;  and  tbe^^ 
fore  personal  estate  shall  be  applied 
in  discharge,  but  if  the  contest  laj 
between  R.  M.  and  creditors  of  the 
testator,  it  would   have  been  other- 


wise. 


255 


5.  If  a  mortgage  is  found  cancelled  is 
the  possession  of  the  mortgagee,  it  is 
as  much  a  release  as  cancellioj^  a 
bond.  5i7 

MORTMAIN. 

Sir  WilUam  Ashbumham  by  his  will  of 
the  20th  Nov.  1734,  devised  certain 
lands  to  trustees  and  their  beinibr 
the  benefit  of  certain  charitable  oses 
therein  mentioned.  The  statute  of 
Mortmain  commenced  from  and  after 
the  24th  of  June,  1736;  and  Sir 
W.  A.  died  in  July,  1736  :  held,  by 
all  the  Judges,  that  the  devise  to  the 
charitable  uses  was  good  in  law.  d03 


1.  Mortgagor  cannot  be  finally  foreclosed 


I 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


741 


N. 

NEW  TRIAL. 

Where  upon  an  issae  directed  to  try 
the  legitimacy  of  an  infant,  the  jury 
found  the  infant  illegitimate;  the 
Court  granted  a  new  trial  upon  pay- 
ment of  costs.  Page  12 


P. 

PARAPHERNALIA. 

1.  A  husband  cannot  devise  away  a 
vrife's paraphernalia^  he  can  only  bar 
her  by  acts  done  in  his  lifetime.    109 

2.  A  widow  is  entitled  in  respect  to  her 
paraphernalia  to  marshal  assets  as 
against  real  estates  descended;  but 
not  as  against  a  devisee.  638 

PAPIST. 

See  Disabilities  and  Discovery  1. 

PARENT  AND  CHILD. 

A  father  having  five  children,  three  of 
age,  and  two  infants,  enters  into  an 
agreement  with  three  of  them,  who 
were  of  age,  that  he  should  have  full 
power  and  authority  to  dispose  of  his 
personal  estate  in  such  manner  as  if 
he  was  not  a  freeman  of  the  city  of 
London^  and  they  released  all  right 
under  the  custom,  and  agree  not  to 
sue  for  any  part  of  his  personal  estate 
which  he  may  dispose  of  by  will,  and 
to  execute  releases  to  his  executors. 
The  father  soon  after  the  agreement 
becomes  a  freeman,  and  marries  a  se- 
cond wife,  upon  whom  he  settles  part 
of  his  personal  estate,  in  bar  of  what 
she  might  claim  under  the  custom; 
held  that  this  agreement  could  not 
operate  as  a  release,  the  children 
having  neither  jus  in  re  or  jus  ad 
rentj  nor  as  an  agreement,  there  being 
no  consideration  moving  from  the  pa- 
rent to  the  children,  and  the  agree- 
ment, as  far  as  regarded  the  father 
being  nugatory,  by  two  children  not 
being  parties  to  it,  whereby  the  father 
did  not  retain  an  absolute  power  over 
his  personal  estate;    and  held  that 


the  husband  did  not  become  a  pur- 
chaser of  his  wife's  share  of  the  per- 
sonal estate ;  but  that  the  same  ac- 
crued to  the  whole  estate.  And  the 
father  upon  the  marriage  of  one  of 
his  daughters  having  purchased  an 
estate,  which  he  settled  (reserving  to 
himself  an  annuity)  upon  herself  and 
her  issue,  the  husband  by  his  receipt 
acknowledging  the  purchase-money 
to  be  advanced  in  part  of  his  wife's, 
fortune;  held  that  it  could  not  be 
considered  as  a  settlement  of  real  es- 
tate, but  mast  be  considered  as  mo- 
ney advanced  by  the  father,  and  that 
the  purchase-money  without  regard 
to  the  annuity,  must  be  brought  into 
hotch-pot.  Page  242 

See  Guardian. 

PARTIES. 

1.  A  husband  tenant  for  life,  remainder 
to  his  wife  for  life,  he  brings  a  bill 
alone  for  the  opinion  of  the  Court 
upon  the  settlement;  objection  for 
want  of  making  the  wife  a  party  al- 
lowed. 261 

2.  Upon  a  bill  brought  by  the  Earl  of 
Thane t  and  his  son  to  establish  their 
right  as  lords  of  a  manor  to  an  ar- 
bitrary fine  upon  the  death  of  the 
late  earl  and  for  the  payment  by  the 
tenants  of  the  fines  which  had  been 
assessed  ; — issues  were  directed  to 
try  tlie  custom ;  but  upon  a  cross-bill 
by  the  tenants  of  the  manor  to  esta- 
blish the  custom  that  the  fines  were 
certain  against  the  Earl  of  Thanet 
and  his  son,  and  the  co-heirs  of  the 
late  earl,  alleging  that  the  co-heirs 
had  entered  upon  the  death  of  the 
late  earl,  and  claimed  the  fines,  the 
cross-bill  was  dismissed ;  the  co-heirs 
being  out  of  possession,  and  therefore 
not  entitled  to  any  fines  ;  and  an  en- 
try without  being  pursued  by  an 
ejectment  not  a  sufficient  reason  for 
bringing  the  co-heirs  before  the  court. 

454 

3.  Where  a  testator  by  his  will  directs 
his  personal  estate  to  be  laid  out  in 
land,  to  be  settled  upon  certain  trusts, 
and  subsequent  to  the  date  of  his  will 
contracts  for  the  purchase  of  an  es- 
tate^  but  dies  before  it  is  completed, 


7« 
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the  Coart  will  not  decide  where  there 
is  a  doubtful  title,  betweeo  the  heir 
at  law  of  the  testator  and  the  devisees, 
whether  the  contract  ought  to  be  car- 
ried into  eflfect,  without  having  the 
Tendor  a  party  to  the  suits.  Page  501 

PERSONAL  ESTATE. 

See  MoBTGAGE,  4.    Real  Estate,  9. 

Ain>  Will. 


PIN  MONEY. 
See  Baron  and  Feme,  3. 


PLEA. 

1.  To  a  bill  brought  for  possession  of 
lands  in  Scotland^  and  for  discoverj 
of  the  rents  and  profits  and  deeds, 
and  fraud  in  obtaining  them  ;  plea  to 
the  jurisdiction  of  the  court  bad,  on 
account  of  not  averring  that  the  par- 
ties were  resident  out  of  the  jurisdic- 
tion. U 

%  An  insurer  by  his  bill  suggests  the 
ship  was  lost  fraudulently,  and  in 
the  charging  part  mentioned  that, 
instead  of  proper  goods,  there  was 
only  wool  on  board  ;  and,  in  the  in- 
terrogatin^f  part  prays  defendant  may 
set  out  what  kind  of  goods  he  had  on 
board.  The  defendant  pleads  seve- 
ral statutes  making  it  penal  to  export 
wool  in  bar  to  a  discovery  of  all  kind 
of  goods  on  board  ;  and  the  plea  is 
allowed,  and  it  was  agreed  that  a 
plea  may  be  bad  in  part,  and  yet  not 
so  in  the  whole.  259 

3.  Where* defendants  pleaded  a  former 
suit  they  must  shew  it  was  res  judi' 
cata.  '    bVl 

4.  A  bill  dropped  for  want  of  prose- 
cution, is  never  to  be  pleaded  as  a 
decree  of  dismission.  512 


PORTIONS. 

1.  Where  by  marriage-settlement  it  is 
declared  that  trustees  shall  stand  pos- 
sessed of  certain   terms  upon  trust. 


that  in  case  there  shall  be  no  issue- 
male  of  the  marriage  at  the  time  of 
the  decease  of  the  husband  or  wife, 
which  shall  first  happen,  or  in  9ea- 
tre  sa  mere  bom  after  his  death,  or 
in  case  the  issae-male  between  tiiem 
shall    die    without    tssne-mak,  and 
there  shall  be  a  failare  of  issue-mile 
between  them,  and  at   the  time  of 
such  failure  there  shall  be  issoe-fe- 
male  living  at  the  time  of  the  bo- 
band's  or  wife's   decease,   whidi  of 
them  shall  first  happen,  or  bom  in 
due  time  after  the   death  of  the  hus- 
band, that  then  the  tmstees  shall  hj 
rents  and  profits  raise  the  portimn  of 
such  daughters,  to  be  paid  at  tbetr 
ages  of  twenty«one  years,  with  in- 
terest for  forbearance  if  not  ptid  it 
that  time,  and  for  maintenance  sad 
education,  to  be   paid  them  at  the 
end  of  the   first  half-year  after  the 
decease  of  either  the  hnsband  or  wife ; 
Held  that  there  being  issue-male  it 
the  death  of  the  wife  who  survhdl 
her  husband,   that   the   contingeacj 
had  not  happened   upon  which  the 
portions  of  the  daughters  were  to  he 
raised.  Page  74 

3.  By  marriage  articles,  20,000t  wis 
agreed  to  be  laid  out  in  the  purduse 
of  lands,  to  be  conveyed  to  trustees 
to  the  use  of  the  husband  for  lifi^, 
then  as  to  so  much  as  should  amomit 
to  800/.  per  annum  to  the  use  of  his 
wife  for  her  jointure,  remainder  to 
trustees  for  500  years,  remainder  to 
the  first  and  other  sons  in  tail-mile, 
with  a  power  to  the  husband  of  dis- 
posing by  will  or  deed  of  the  surplos 
of  the  said  lands  above  the  said  900L 
per    annum    amongst    the    youager 
children,  remainder  to  the  husbtod 
in   fee,  and  the    trusts  of  the  term 
were,  that  in  case  there   should  be 
issue  male    of  the    marriage  rsho 
should  enjoy  the  inheritance  of  tke 
premises  so  to  be  purchased,  8,000t 
was  to  be  raised  and  paid  for  yoiroger 
children  at  twenty-oue  or  marriage, 
share  and  share  alike,  with  interest 
for  maintenance  until   the  priucipal 
was  payable;  the  father   dies;  por- 
tions not   payable   till   the  mothers 
death.     The  sense  of  the  words  n- 
joi/  the  inheritance  being,  enjoy  w 
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poise$ti<m.  And  the  ^H^aiid  hj  his 
will  having  mentioned  that  die  previ- 
sion for  the  younger  children  by  the 
marriage  articles,  was  not  to  take 
effect  till  after  his  wife's  death,  was 
held  to  be  farther  evidence  of  the 
husband's  intent,  where  the  intent 
«pon  the  articles  was  doubtful  and 
ambiguouB.  Poge  135 

3.  Where  by  marriage  settlement  the 
estate  of  the  wife  was  settled  to  the 
husband  for  life,  remainder  to  the 
wile  for  life,  remainder  to  trustees 
for  a  term  of  ninety-nine  years,  re- 
mainder to  the  first  and  other  sons  of 
*  the  marriage  in  tail  male,  remainder 
to  the  heirs  male  of  the  husband  by 
any  other  wife,  remainder  to  his 
heirs  in  fee,  and  the  trusts  of  the 
term  were  declared  to  be,  that  if  the 
husband  should  have  one  or  more 
jtoanger  son  or  sons  living  at  his  de- 
cease, which  should  respectively  at-  J 
tain  twenty-one  years,  then  that  the 
tmstees  should  and  might  oat  of  the 
rents,  issues,  and  profits,  or  by  sale, 
of  the  premises,  raise  the  sum  of 
5,000/.  payable  at  sach  times,  and  in 
such  proportions  as  the  husband 
should  by  deed  or  will  appoint,  and 
in  default  thereof  to  be  equally  di- 
vided amongst  them,  and  to  be  paid 
at  the  age  of  twenty-one  or  mar- 
riage ;  and  to  raise  a  sum  for  the  main- 
tenance of  such  children  from  and 
after  the  decease  of  the  husband,  un- 
til the  portions  should  become  pay- 
able, the  first  payment  to  begin  and 
be  made  at  such  of  the  feasts  as 
should  first  hi^>pen  after  the  decease 
of  the  husband.  A  younger  son 
having  attained  twenty-one  in  his 
father's  lifetime,  it  was  held,  that  he 
was  entitled  to  ^have  his  portion 
raised  in  his  mother's  lifetime,  with 
interest  for  the  same,  from  the  death 
of  his  father.  146 

4.  By  indenture  of  the  27th  of  July  1687, 
Sir  Thomas  Cotton  when  in  posses- 
sion of  a  certain  estate  was  empower- 
ed to  limit  any  part  of  the  estate  not 
exceeding  500/.  per  ai^num  to  a  wife, 
for  her  jointure,  and  also  to  limit  any 
part  of  the  lands  not  exceeding 
500/.  per  annum  for  raising  portions 
lor  younger  children ;  the  value  of 


the  eitate  not  exceeding  900L  per 
onniim,  Sir  Robert  Cotton  when  in 
possession,   by  deed    in    pursuance 
of  his  power,   charges  part  of  the 
lands   with    MX)/,    per   annum  for 
the  jointure  of  his  wife  and  by  ano- 
ther deed  charges  the  residue  of  the' 
lands  and  the  reversion  of  the  lands 
charged  with  his  wife's  jointure  With 
the  sum  of   676/.  for  each  of  his 
younger  children  to  be  paid  lo  sach 
of  them  as  should  attain  twentyv-one 
before   his  death,   within  one  year 
after  his  death,  and  as  to  sach  of 
them  as    should    not  have  attained 
that  age,  to  be  paid  to  the  sons  at 
twenty«-one,  and  to  the  daaghten  at 
twenty-one  or  marriage,  such  respec- 
tive portions  to  be  paid  with  Merest 
at  5/.  per  cenU  fkom  the  time  of  his 
death  to  the  time  of  the  payment 
thereof.      Sir   Thomas  Cotton  died 
in    1715*      John  S.  Cotton  one   of 
his  sons  died   in    1738,  having  at- 
tained the  age  of  twenty-six,  and 
Vere  Cotton  in  1790,  having  attained 
the  age  of  sixteen.     Held  that  Sir 
Thomas  Cotton  under  the  deed  of 
July,  -.1687,    was     empowered    to 
charge  the  estate  wUh  interest  upon 
his    children's    portions    befbre  the 
time  at  which  they  were  payable* 
And  that  the  interest  upon  the  por- 
tions ought  not  to  accumulate  antil 
the  time  of  payment ;  but  ought  to 
be  paid  annually  until  the  principal 
bf'came  due ;    and  that  Miss  Vere 
Cotton  having    died  unmarried  and 
under  the  age  of   twenty-one,    her 
portion  sunk  into  the  estate  for  the 
benefit  of  the  Heir  at  law.  Page  620 
See  Maintenance,  % 


POWER. 

1.  Where  under  letters  patent  3,000/L 
per  annum  was  granted  out  of  the  he- 
reditary excise,  with  a  power  for  the 
grantee,  after  the  commencement  of 
the  estate  in  possession^  and  during 
the  continuance  of  his  estate  and  in- 
terest therein,  to  appoint  part  of  the 
premises,  so  being  in  his  possession, 
for  raising  portions  for  younger  child- 
ren.   An  appointment  made  by  the 


744 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


grimtee,  to  commence  after  his  death, 
-was  declared  void.  Poge  106 

2.  In  1714,  Lord  Bingley  conreys 
lands  at  Cheshunt  to  himself  for  life, 
remainder  to  Samuel  Benson  for  life, 
remainder  to  his  first  and  other  sons, 
subject  to  a  power  of  revocation  hj 
Lord  I?.,  if  he  settled  lands  in  York' 
shire  of  as  great  or  greater  valae  to 
the  same  uses  ;  by  his  will  he  devises 
the  lands  at  Cheshunt  to  the  plaintiff 
for  her  life ;  and  by  subsequent  deeds, 
for  the  purpose  of  revoking  the  uses 
as  to  the  lands  at  Cheshunt^  conveys 
lands  in  Yorkshire^  but  which  are  of 
less  value  than  the  lands  at  Cheshunt, 
to  the  uses  of  the  deed  of  1714.  Ao- 
bert  Benson,  who  was  the  eldest  son 
son  of  Samuel  Benson,  having  refused 
to  take  the  estate  in  Yorkshire,  being 
of  less  value  than  the  estate  at  CheS' 
hunt :  Held,  that  the  power  of  revo- 
cation was  not  well  executed  by  Lord 
B.,  and  that  Samuel  Benson  was  en- 
titled to  the  estate  at  Cheshunt,  but 
that  he  was  a  trustee  of  the  estate  in 
Yorkshire  not  for  the  plaintiff,  the 
devisee  of  the  Cheshunt  estate,  who 
was  a  volunteer,  but  for  the  heir  at 
law  of  lord  Bingletf,  340 

3.  Where  a  testator  having  a  son 
and  a  daughter  in  pursuance  of  a 
power  by  which  he  is  authorised  to 
appoint,  a  real  estate  to  the  use  of  his 
cliildren  for  such  estates,  and  in  such 
shares  and  proportions  as  he  should 
direct,  by  his  will  appoints  the  real 
estate  to  his  son  in  fee,  upon  condition 
that  he  should  pay  to  his  sister  3,000/. 
wherewitli  *he  charged  the  estate  ; 
held,  that  though  the  direct  terms  of 
the  power  are  not  pursued,  that  the  in- 
tent and  design  of  it  are ;  and  that 
such  appointment  to  his  daugliter 
was  a  good  execution  of  his  power- 

536 

4.  Where  a  person  having  a  power  to 
charge  an  estate  with  2,000/.  after 
the  death  of  his  wife,  gives  her  1 ,000/. 
payable  with  interest  three  months 
after  his  own  death ;  held  that  the 
gift  of  the  1,000/.  was  a  good  execu- 
tion of  the  power,  though  it  could  not 
be  raised  at  the  time  appointed ;  and 
that  the  interest  could  not  be  made 
good  until  it  amounted  to  2,000/.  for 


that  woold  be  io  chaise  the  estite 
with  the  principal  sum  of  %fXX^ 

Pagem 
5.  J.  5.  devises  certain  estates  to  tmsteei 
upon  trast  for  his  graDdson^  Joibi  *$»- 
ders  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail-male,  with  like 
remainders  to  his  grandson,  Thomoi 
Sanders,  and  he  declared  that  as  his 
grandsons  should  come  to  be  in  pos- 
session of  the  estates,  they  might 
make  a  jointure  for  his  or  their  wives 
respectively,  not  exceeding  100/.  per 
annum  for  every  1,000/.,  and  he  di- 
rected his  personal  estate  to  be 
applied  by  his  executors  in  pur- 
chasing lands  to  be  settled  to  the 
same  uses  as  his  real  estate ;  John 
Sanders,  the  grandson,  enters  on 
the  estate  upon  the  death  of  his 
grandfather,  and  by  articles  cove- 
nants that  his  wife  shall  have  as  her 
jointure  certain  specified  parts  of  the 
estates,  amounting  in  the  whole  to 
320/.  per  annum,  in  consideratioD  of 
3,200/.  for  marriage  portion,  3,000/. 
of  which  her  mother  covenants  to  pa/ 
to  John  Sanders  in  addition  to  the 
200/.  he  had  already  received,  with 
interest  in  the  mean  time,  with  a 
power  of  revocation  to  John  Sanden 
and  Jane  Bailetf.  John  Sanders  dies, 
having  in  his  lifetime  received  1,000/. 
in  part  payment  of  the  portion,  and 
having  purchased  certain  real  estate: 
held,  that  the  power  of  giving  the 
jointure  of  32,01.  per  annum  was  well 
executed  by  way  of  covenant  or 
agreement ;  but  that  the  deficiencj 
in  value,  the  estates  on  jointure  oot 
amounting  to  the  320/.  per  annitm^ 
was  not  to  be  made  good  against  the 
remainder  man  ;  and  that  the  par- 
chase  of  the  real  estate  could  not  be 
considered  as  a  purchase  in  perform- 
ance of  the  trust,  there  being  no  proof 
that  the  purcliase  was  made  out  of 
the  personal  estate  of  the  grandfather, 
or  in  performance  of  the  trust.      686 

PUBLICATION. 

1.  Where  a  defendant  io  a  cross-bill, 
but  plaintiff  in  the  original,  is  in  coo- 
tempt  for  not  putting  in  an  answer, 
the  proper  motion  is  to  enlarge  publi- 
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cation  in  the  original  to  a  fortnight 
after  the  answer  is  come  in  to  the 
cross-bill.  Page  568 

2.  After  pablication  plaintiff  cannot 
amend  without  withdrawing  his  re- 
plication 631 

But  see  note  subjoined  to  this  case* 


PURCHASER. 

1.  Where  a  defendant  claims  under  a 
conveyance  in  which  there  is  an  es- 
tate-tail prior  to  the  estate  under 
which  he  purchased  it  is  incumbent 
upon  him  to  see  if  that  estate  is  spent, 
and  a  plea  that  he  is  a  purchaser  for 
valuable  consideration  without  notice 
bad.  93 

2.  Where  a  purchaser  has  given  a  full 
value  for  an  estate,  a  mistake  made 
\ij  some  of  the  parties  to  a  release  of 
their  claims  under  a  marriage  settle- 
ment, shall  not  turn  to  the  prejudice 
of  a  fair  purchaser.  74 

3.  Where  a  purchaser  without  notice 
has  conveyed  to  a  purchaser  with 
notice,  the  latter  purchaser  may  plead 
that  the  first  purchase  was  without 
notice.  130 

4.  A  man  who  purchases  for  a  valuable 
consideration,  with  notice  of  a  volun- 
tary settlement,  from  a  person  who 
bought  without  notice,  shall  shelter 
himself  under  the  first  purchase    512 

5.  A  man  cannot  defend  himself  in  this 
court  as  a  purchaser  for  a  valuable 
consideration  under  articles  only.    t5. 

See  Parties,  3. 


R. 


REAL  ESTATE. 

1.  By  will  4,000/.  is  given  to  Robert 
Booths  to  be  laid  out  in  land  for  the 
use  of  him  and  his  heirs,  charged  with 
several  sums  and  annuities  ;  by  a  de- 
cree in  Cliancery,  this  sum  was  di- 
rected to  be  laid  out  in  land,  and  in 
the  mean  time  in  the  purchase  of  an- 
nuities in  the  names  of  the  trustees  ; 
Robert  Booth  borrows  of  the  plaintiff 


500i!.  to  be'  repaid  in  two  or  three 
months,  and  in  a  letter  to  the  plaintiff, 
regrets  that  he  •.  had  not  been  able  tf> 
pay  it,  but  was  disappcnnted  by  a 
gentleman  who  promts^  to  pay  him 
some  of  the  trust  money.  Upon:  a 
bill  filed  after  his  death  against  hir 
representatives  for  the  purpose'  of 
making  the  4,000/.  applicable  to  the 
payment  of  the  debt;  it  was  held 
that  the  4,000/.  must  be  considered 
as  real  estate,  and  that  the  plaintiff's 
demand  being  a  simple  contract  debt 
could  not  affect  it,  except  by  mar- 
shalling the  assets.  Page  441 
2.  Sir  R.  Walpole  having  contracted 
with  the  guardian  of  an  infant  for  the 
purchase  of  some  timber  and  bark 
upon  the  infant's  estate,  a  reference 
was  made  .to  the  Master,  in  a  caq9e 
for  the  administration  of  that  estate, 
to  see  whether  it  would  be  for  the 
benefit  of  the  infant  to  carry  the  con- 
tract into  effect ;  the  Master  having 
reported  that  it  would  ;  the  contract 
was  performed,  and  by  a  decree  in 
the  Court,  the  money  arising  from* 
the  sale  of  the  timber  and  bark  was 
ordered  to  be  laid  out  in  the  purchase 
of  land,  in  trust  for  the  infant,  but  in 
the  mean  time  to  be  invested  in  Sooth 
Sea  stock,  in  the  name  of  the  guardian. 
The  money  having  been  laid  out  in 
South  Sea  stock,  and  the  infant  having 
attained  the  age  of  seventeen,  dies, 
and  by  his  will  disposes  of  his  per- 
sonal estate,  but  makes  no  mention  of 
the  South  Sea  annuities ;  held,  that 
the  heir  at  law  of  the  infant  was  en- 
titled to  the  South  Sea  annuities,  and 
any  interest  or  dividends  that  had  ac-  . 
crued  thereon.  449 


RECEIVER. 

The  Court  will  not  appoint  a  receiver 
of  an  infant's  estate  where  there  is  no 
bill  filed.  347 

See  Limitations,  Statute  of. 


M6 


ijtosx  to  f  US  nuarcmuL  M^imtttc 


RBCOVERY. 

1^  A  a>flitiNm  v^oov^ry  vtfflbred  In  the 
ObHii^  OitnnMMi  Pfoas  will  not  ptss 
iMp]rlM>ld  landS)  •tii^nHse  as  to  ciis- 
tomuy  froehdlds.  Pu^e  464 

But  ioe  tli«  Hate  tubjolMd  to  thia  ease. 

%  R^tk.  derises  hia  estate  to  /.  C  and 
Hs  h^if%  to  the  uae  of  hhii  and  his 
iMiri,  hk  tnut  to  ftij  debts  and  aftar- 
waftia  in  trttst  Ibr  hia  gridid-daiighter 
Mmy  Motg^,  and  the  heirs  of  her 
bidy,  ranahidcr  to  X  C*  ttdd  his  fight 
iielrs  ttpon  eondition  that  he  married 
Marff  Morgan  ;  reoorery  saffered  hj 
Mmty  Motgon  barred  the  remainder 
to  Jf*  C*  being  the  remainder  of  a 
tttst  estate  I  Ibr  the  remahideriff  a 
legal  ^etate  eannot  be  barred  by  the 
Mioferf  of  a  ^Mtd  que  trmi.      085 


RELEASE. 

A  vdettie  to  one  obHgMr  is  aieleane  to 

lM9th  In  «4aft]r  as  weX  as  at  law.  B%9 

See  fexBcovoR,  %  Pabsmt  Ann  Cmi.D. 


REMAINDERS. 
See  Ceowi  RtHAtHBERS. 


RENT, 

1.  Though  no  demand)  or  rent  paid  in 
thirty  years,  yet  the  defendant  most 
pay  costs  at  law  to  the  person  reco- 
Tering  there,  bnt  none  in  equity^  933 

2.  A  bill  may  be  btonght  for  rent  in 
this  Court  where  the  remedy  at  law 
is  lost  or  becomes  very  difficult,  and 
this  Court  will  relieve  on  the  founda- 
tion of  payment  for  a  length  of  time. 

651 


RENTS  AND  PROFITS. 

1.  William  Okeden  by  his  will  directs 
that  his  debts  and  legacies  and  also 
the  sum  of  5,000/.  due  to  his  daughter 
should  be  paid  out^of  his  personal  es- 
tate, but  if  that  should  be  insufficient 
then  he  devises  certain  estates  upon 


InMt  to  sill  thn  stnft  H>r  any  pnt 
Ihei^  Md  ^efiKlhrf  -{MPf  (iff  his 
debts  and  the  said  bfiOOl^  tnd  fOch 
part  as  ihottUl  not  ht  «ald,  and  al 
«th€t  his  hmda  he  d^vfat-d  to  traMtes 

ibr  300  years  with  remainder  to  the 
defendant,  Witlkm  Okedrn^  ht  llfc, 
remainder  to  his  first  and  other  sens 
in  tail  male  with  like  remainder  to 
the  plaintiff  ^BoA  hh  iMt  and  other 
sons ;  and  he  declared  the  trusts  of 
ttie  800  yeMY  term  t#  ke  thattho 
trustees  ahoidd  reeeiita  tho  itmi,  it- 
aoes,  and  profits  thereof,  «nd  thenoat 
after  puying  n  eertntn  mmtty  ahoaU 
apply  auch  anm^  as  they  ahonid  thiak 
fit  ht  the  mahitenance,  tracing  eat, 
Md  education  of  the  ptaintfff  asid 
defendant,  his  two  natand  sons,  until 
they  shoidd  attain  the  nge  of  twenty- 
five  yearly  «nd  for  valaittg  *e  BfiM 
for  the  pliJlftlff)  f n  cain  ho  ihMddil- 
tain  the  age  of  twe«ty«4lve ;  and  to 
apfty  yeariy  Meh  gmna  oa  slMld 
be  necessary  for  tho    aoppoit  tad 
reparation    Of    hia    aiaiiaioo4Minse, 
buildUigi,  «nd  eatatea^  and  to  pij 
the  usaldae  of  tho  tvnta  and  prsfits 
to  the  person  entitled  io  the  «atute 
after  the  term  was  aatisfied;   htid 
thttt   the  sum  of  5,-000^    given  to 
the  pkintiff  waa  not  to  be  raised  bj 
aale,  but  after  payoient  of  the  sa- 
nuity  and  the  maintonance  was  to  be 
paid  ont  of  the  rents  and  profits  of 
the  estate  untif  PFiiUBm  Okeden  it- 
tained  the  age  of  tw«ity-fivo» 

^&geBU 


REVIEW  (BILL  OF). 

Bills  of  review  of  two  kinds,  one  for 
error  apparent  on  the  face  of  the  de* 
cree,  and  of  course  od  a  deposit  of 
50^,  the  other  discretionary,  upoo 
matter  existing  before,  but  come  to 
the  knowledge  of  the  party  subse- 
quent to  making  the  decree,  and  is 
granted  upon  petition  or  affidavit  68S 

The  circumstances  of  this  case  not 
sufficient  either  in  point  of  form  or 
upon  the  merits,  to  grant  a  petitioo 
for  a  bill  of  review*  tl. 

And  in  order  to  support  anch  a  petition 
the  affidavit  of  the  aolicHor  la  the 
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heirs  at  Uw  of  the  infatit  tenant  in 
tail)  that  he  or  the  heire  at  law  had 
no  knowledge  of  the  matter  before  the 
decree,  is  not  Bafficient;  the  only 
question  is,  whether  the  infant  tenant 
in  tail  or  his  gaardians  or  agents  had 
no  knowledge  of  such  matter  existing 
before  the  decree*  P^e  682 


S. 


SATISFACTION. 

1  •  A.  B.  b J  marriage  settlement)  after  re- 
citing that  he  was  entitled  to  certain 
Exchequer  annuities,  that  it  was 
agreed  that  they  should  be  settled 
upon  himself  and  his  wife  for  their 
lives,  and  then  in  trust  for  such  child 
or  children  as  he  should  have  bj  his 
wife,  to  be  disposed  of  amongst  them 
in  such  shares  and  proportions  as  he 
should  direct  and  appoint ;  and  after 
the  decease  of  himself  and  his  wife 
without  issue,  in  trust  for  his  execu- 
tors, administrators,  and  assigns ;  as- 
signs the  annuities  to  trustees  upon 
trust,  to  permit  himself  and  his  wife 
to  receive*  the  produce  during  their 
lives,  and  after  their  decease  upon 
trust,  to  transfer  the  said  annuities  to 
such  child  or  children  of  the  mar- 
riage as  he  should  by  deed  or  will 
appoint,  and  in  default  of  such  child 
or  children,  then  to  his  executors  or 
administrators ;  A.  B.  by  will  gives 
his  real  and  personal  estate  to  his  wife 
subject  to  the  payment  of  900/.  per 
annum  for  his  daughter's  maintenance, 
until  she  attains  the  age  of  eighteen, 
and  then  to  the  payment  of  10,000/. 
for  her  portion ;  by  will  the  wife  gives 
the  residue  of  her  real  and  personal 
estate  to  her  daughter  in  fee ;  but  in 
case  she  should  die  before  she  should 
be  of  an  age  to  dispose  thereof,  she 
gave  the  same  to  trustees  and  their 
heirs,  to  lay  out  6,000/.  for  founding 
a  hospital  at  Drayton ;  but  in  case  her 
daughter  should  die  unmarried,  her 
desire  was  that  her  daughter  should 
be  buried  there,  and  the  residue  above 
the  6,000/.  to  be  divided  amongst  her 


own  siBteri  and  flieiMvpreiantativm; 
held  that  the  daughter,  being  the  only^ 
child  of  the  marriage,  was  ttndef  t&e 
marriage  aettbmant  tntkled  to  the 
Exchequer  annuitiaB,  no  JKppoiot- 
ment  having  been  nade  by  her  &thor. 
That  the  legacy  of  10,000/.  given  by 
the  father's  will  to  bis  cUmghtor, 
conld  not  be  taken  to  be  in  satisiic- 
tion  for  the  ExcheqQer  aamiitlas. 
That  the  daughter  having  attained  the 
age  of  •eighteen  was  entitled  to  Uie 
residue  of  the  personal  estate  beme- 
thed  to  her  by  the  will  of  her  uoawr ; 
but  having  died  before  sbe  attained 
twenty-one,  the  contingency  had  bap- 
pened  npMi  which  the  ehatys  of 
6,000/L  for  founding  a  hospital  was 
to  tAe  effect ;  and  tfaat^^  liaatfiiler 
having  married)  the  residne  of  the 
real  estate,  iroder  her  mother^  wlll^ 
after  payment  of  the  6,000/1,  was 
held  to  belong  to  the  daughter^  as 
heir  at  law  to  her  motheK.  FageVZ 
2.  Naihaniel  Hartfy  being  indebted  to 
his  servant  for  wages,  by  his  will  fives 
to  her,  in  consideration  of  her  greit 
care  and  trouble  about  him,  during 
his  long  illness,  the  som  of  f  50/.^  and 
also  all  his  household  foods,  fnmitnre 
and  linen ;  the  servant  is  entitled  both 
to  her  wages  and  legacy.  98S 


SETTLEMENT. 
See  Maebiaoe  SETYLEamtt. 


SPECIFIC  PERFORMANCE. 

1.  Though  a  vendor  of  an  estate  does 
not  produce  his  deeds,  or  tender  a 
conveyance  within  the  time  limited 
by  the  articles,  the  Court  does  not 
regard  this  neglect,  *bi!it  will  decree 
a  sale  notwithstanding.  935 

But  see  the  note  subjoined. 

2.  A  court  of  equity  does  not  compel  a 
purchaser  specifically  to  perform  his 
contract  for  the  purchase  of  an  estate, 
where  the  goodness  of  the  title  ide« 
pends  upon  difficult  and  doobtfbl 
points  of  law.  465 

3.  The  ancestors  of  of  the  plaintlflr)  Sir 
John   Banksy  being    seised   of  the 
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mtnor  of  -  Canfard  Priors^  and  the 
aoceston     of    the    defeDdaots,     Sir 
John    fVebbj    being  seised    of   the 
manor  of  Great  Canfordy  in  1639, 
entered  into  an  agreement,  where- 
bj  after    reciting  that   there    were 
wastes  lying  intermixed,  which  be- 
long to  both  manors,  and  that  one 
fourth     part    belonged    to   Catrford 
Prioriy   and  that  J.  Webb  and  his 
ancestors  had  made  enclosures  there- 
of, it  was  agreed  that  Sir  J.  Banks 
might  inclose  fifty  acres  of  the  heath, 
and  that  J.  fVebb  might  enjoy  the 
lands  formerly  inclosed,  and  that  the 
residae  should  be  divided  into  four 
equal  parts;   one  fourth  to  be  en- 
joyed by  Sir  J.  Banksj  and  the  re- 
>  maining  three  fourths  by  J.  Webb  ; 
•  and  the  same  division  should  be  made 
.  in  the  event  of  an   inclosure;  upon  a 
bill   brought  by  the  plaintiff  for  a 
.  specific  performance  of    the  agree- 
ment, or  in   case  the   Court  should 
.  not  think  hi  to  execute  the  agree- 
ment, that  the  limits  and  boundaries 
of  the  waste  belonging  to  each  ma- 
nor might  be  ascertained;  upon  the 
ground  that  the  agreement  was  made 
by  a  tenant  for  life,  who  could  not 
bind  the  remainder-man ;  that  it  had 
not  been  carried  into  execution  with- 
in a  hundred  years  ;  that  the  acts  of 
ownership  on  the  part  of  the  defend- 
ant's ancestors,  inconsistent  with  the 
agreement,  far   outweighed   the  acts 
of  ownership   on   the   other  •si4e,   a 
specific    performance    of  the   agree- 
ment  refused ;  and    the  plaintiff  not 
having  shewn  a  title  to  or  possession 
of  the  soil,  or  any  impediment  why 
he    could  not   establish    his   title    at 
law ;  the  Court  would  not  direct  a 
commission  or  an  issue  to  ascertain 
the  boundaries  of  the  waste ;  and  a 
cross  bill  by  the  defendant,  that  he 
might  be  quieted  in  possession  of  the 
waste,  dismissed,  being  founded  up- 
on a  mere  legal  title,  and  no  trials  at 
law    having    been  had    to    try   the 
right.  Page  653 

4.  Richard  Lloyd  devised  some  cot- 
tages and  a  mill  to  his  six  children ; 
the  mother  as  guardian  of  the  child- 
ren and  the  eldest  son  demised  the 
premises  for  forty-one  years ;   they 


all  attained  twenty-one,  and  accepted 
the  rent  for  ten  years  after  the 
youngest  came  of  ag<>,  and  then 
brought  an  ejectment  against  the 
persons  claiming  under  the  lessee; 
under  the  circumstances  of  the  lease 
being  beneficial  to  the  family,  and  of 
the  long  acquiescence  of  the  parties; 
The  Court  decreed  the  lease  to  be 
established  during  the  residue  of  the 
term.  Page  6(S9 

5.  Equity  will  decree  performance  of 
parol  agreements  if  it  is  admitted  ia 
the  answer  or  if  material  and  unequi- 
vocal acts  have  been  done  in  part  per- 
formance, 681 

See  Will, 


SUPPLEMENT- 

It  is  a  constant  rule  that  matters  subse- 
quent to  the  original  bill  most  come 
by  way  of  supplemental  bill.  21 


T. 

TACKING- 

See  Mortgage. 

TENANT  IN  TAIL. 

A  tenant  in  tail  out  of  possession  cannot 
bring  a  bill  to  perpetuate  testimony. 


TENANT  FOR  LIFE. 

See  Estate  for  Liee. 


TRUST.— TRUSTEES. 

Where  stock  standing  in  the  name  of  a 
trustee  was  by  marriage  articles,  (to 
which  the  trustee  was  a  party)  set- 
tled as  money  at  the  value  which  the 
stock  then  bore,  and  was  therein 
stated  to  have  been  paid  to  the 
trustee  who  gave  a  receipt  for 
the  money  indorsed  upon  the  mar- 
riage  articles,  but  which  stock  hid 
never  in  fact  been  sold  oat:  held 
that  the  trustee  was  not  liable  for 
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a  loss  which  was  incurred  by  the 
stock  not  having  been  then  sold  oat ; 
the  stock .  in  the  mean  time  having 
fallen  in  value.  Pogc  31 

See  Power,  5. 

TRUSTEES   FOR  PRESERVING 
CONTINGENT  REMAINDERS. 

1.  Where  by  a  marriage-settlement  the 
husband  conveys  his  estate  to  trustees 
to  the  use  of  himself  for  ninety-nine 
years,  if  he  should  so  long  live,  with 
remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to 
the  wife  for  life,  remainder  to  the 
heirs  of  her  body  by  the  husband, 
with  a  covenant  on  the  part  of  the 
husband  not  to  bar  or  destroy  the  es- 
tates intended  to  be  settled,  this 
Court  will  not  compel  the  trustees  to 
destroy  the  contingent  remainders  by 
joining  in  a  sale.  94 

2.  Where  a  testator,  after  giving  cer- 
tain legacies  to  his  daughter,  and  after 
charging  his  real  and  personal  estate 
with  the  payment  of  certain  legacies, 
annuities,  and  20/.  per  annum^  for 
ten  years,  for  putting  out  appren- 
tices, as  his  trustees  should  appoint, 
devises  and  bequeaths  all  the  rest  and 
residue  of  his  real  and  personal  estate 
to  trustees,  their  heirs,  executors,  and 
assigns,  upon  trust,  to  pay  certain 
annual  sums  to  his  son  Isaac  for  life ; 
the  rest  and  residue .  of  the  yearly 
rents  and  profits,  during  his  life, 
to  be  applied  for  the  maintenance 
and  education  of  his  children,  ex- 
cept 100/.  per  annum  to  his  wife, 
after  his  son's  decease,  gives  one 
moiety  of  the  trust  estate  to  such 
child  or  children  of  his  son  Isaac  as 
he  should  leave,  their  respective  heirs, 
executors,  and  assigns,  and  the  other 
moiety  thereof  to  the  child  or  child- 
ren of  his  grandson  Joseph^  and  the 
child  or  children  of  his  daughter, 
their  heirs,  executors,  and  assigns. 
Isaac  having  died  before  the  birth  of 
the  plaintiff,  who  is  the  only  child  of 
Joseph  ;  held,  that  by  the  devise  of 
the  real  estate,  the  legal  estate  of  in- 
heritance vested  in  the  trustees,  and 
that  the  devise  to  the  plaintiff  was  a 


contingent  remainder  of  a  trust  estate, 
and  that  the  legal  estate  in  the  trus- 
tees supported  the  contingent  remain- 
der. Page  328 
3.  J.  //.,  by  his  will,  devises  his  real 
estate  to  trustees  and  their  heirs, 
upon  trust  for  Samuel  Hopkmsj  only 
son  of  John  Hop  kins  j  for  life,  and 
after  his  decease,  in  trust  for  the  first 
and  other  sons  of  his  body  succes- 
sively in  tail  male,  and  in  default  of 
such  issue,  in  case  John  Hopkins 
should  have  any  other  son  or  sons  of 
his  body,  then  in  trust  for  all  and 
every  such  other  son  and  sons  respec- 
tively, and  successively,  for  life,  with 
like  remainders  to  their  several  sons, 
as  are  limited  to  the  issue  male  of 
Samuel  Hop  kins  j  and  for  de&ult  of 
such  issue,  then  in  trust  for  the  first 
and  every  other  son  of  Sarahy  the 
eldest  daughter  of  John  Hopkins, 
successively  for  life,  with  remainder 
to  the  heirs  male  of  their  respective 
bodies,  with  similar  limitations  to  the 
sons  of  three  other  daughters  of  John 
Hopkins,  or  to  the  sons  of  any  other 
daughters  which  he  might  afterwards 
have  bom,  and  for  default  of  such 
issue,  in  trust  for  the  first  and  every 
other  son  of  Hannah  Dare,  succes- 
sively and  respectively  for  life,  with 
like  remainders  to  the  heirs  nude  of 
every  such  son,  and  after  other  re- 
mainders, with  the  ultimate  remain- 
ders in  trust  for  his  own  right  heirs  ; 
and  the  testator  declared  that  none 
of  the  persons  to  whom  his  estates 
were  limited  for  life,  should  be  in 
the  actual  possession  thereof,  and  in 
the  enjoyment  of  the  rents  and  pro- 
fits of  any  other  part  thereof,  than  is 
provided  by  his  will,  until  they  should 
have  respectively  attained  their  ages 
of  twenty-one  years,  and  in  the  mean 
time  his  trustees  and  their  heirs  and 
executors,  were  to  make  allowances 
for  their  maintenance  and  education, 
and  the  overplus  of  the  rents  and 
profits  above  such  allowances,  and 
after  payment  of  his  debts  and  lega- 
cies, should  go  to  such  person  as 
should  be  entitled  to  or  come  into 
the  actual  possession  of  his  real  es- 
tate ;  and  the  testator  gave  to  James 
Hopkim,  one  of  the  tmstees^  an  an- 
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imitj  of  300/1  HBtil  some  person  under 
bis  will  shoald  come  into  the  actual 
possession  of  his  real  estate  by  at- 
taiainf  his  age  of  twentj-one  years, 
and  the  rest  and  residue  of  his  per- 
sonal estate^  after  payment  of  his  debts 
and  legadeS)  he  gave  to  his  exeeutors 
in  trust,  to  be  kid  out  in  the  pur- 
chase of  lands,  to  be  conveyed  to  his 
oXACUtors  upon  the  same  trusts  as  he 
bad  declared  conceminf  his  real  es- 
tate; Sumucl  Bcpkint  having  died 
in.  the  llbtinie  of  the  testator^  and 
John  Jtopkifu  since  the  death  of  the 
testator  baling  bad  WilUam^  another 
lea  bovoy  wba  bad  died,  and  there 
being  ao:  issue  male  otMn  Hepkinsj 
or  any  of  hie  daaghters,  the  plaintiff 
Johm  H^kia$^  hjte  X>4r«,  bftNight 
bis  biU  claiming  to  be  entitled  to  the 
estatea  devised,  and  to  bn  purchased 
ndth  the  sorpbis  of  the  personality 
M  teniuit  in  tail  mnle;  held  that 
there  wna  a  suffioient  estnte  in  the 
trustees  to  support  tbe  continieent 
semainders  to  the  male  issue  of  Mn 
HofMnn^  and  ef  his  dangbtecff  liv- 
ing it  the  testatof**  death,  and  that 
tbe  plaintiff  was  not  entitM  to  the 
relief  sought  by  Us^  biik    JPc^  a06 


V- 


VISITOR. 

See  MlREIAGB,  3* 


VOLUNTARY  DEED. 

The  Court  will  not  decree  a  voluntary 
conveyance  to  be  delivered  up  to  a 
purchaser  for  valuable  consideration, 
unless  obtained  by  fraud,  10 

But  see  the  note  subjoined  to  this  case. 

Ske  CONSIDEBATION,  PoWSR,  3. 


U 


USURY. 


This  Court  will  decree  tbe  money  paid 
upon  a  usurious  contract  to  be  re- 
minded, where  all  the  money  in  re- 
pect  of  the  usurious  contract  has  not 
been  paid.  Po^  598 


W. 


WARD  OF  COURT. 


Persenff  toncemed  in  the  marriage  of  a 
ward  of  Court  committed,  though 
tbey  were  ignonmt  of  her  being  a 
ward  of  Court.  348 


WILL. 

Sir  Xf  Anderion  having  entered  into  a 
contract  for  the  tale  of  port  of  his 
real-  estates,  by  will  deviaes  his  real 
and  personal  estate  to  trustees  to  raise 
money  by  sale  or  mortgage,  to  paj 
and  perform  his  debts  and  contracts; 
alid  by  a  codicil,  directs  hia  trustees, 
after  payment  of  his  debts  and  lega- 
cies,, to  settle  the  whole  estate  upon 
the  children  of  hia  brother  Frmtcis 
jtnderton^  and  their  issuey  and  bj  a 
second  codicil,  be  givea  bis  personal 
estate  to  Thomas  Farteicme^  and  di- 
rects that  his  debtSy  Legacies,  and 
iiineral  expences,  shall  be  paid  out  of 
the  money  to  be  raised  by  the  mort- 
gage and  sale  of  bis  real  estate; 
Frmwis  Anderion^  who  was  his  heir, 
had  been,  attainted  of  high  treason, 
and  waa  unmarried;  held,  that  the 
Crown,  sttbjectto  the  payment  of  the 
interest  of  the  debts,  was  entitled  to 
the  rents  and  pro&ts  of  the  devised 
estate,  until  a  son  of  Frauds  Ander- 
ton  shall  come  uv  esse  ;  and  that  the 
personal  estate  bequeathed  to  Thomas 
Foriescue  was  exempt  from  the  pay- 
ment of  debts  and  Leveies ;  and  that 
Thomas  Foriescue  had  a  right  to  ia- 
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sist  upon  the  execution  of  the  con- 
tract, though  the  purchaser  and  trus- 
tees had  agreed  to  abandon  it,  sub- 
ject however  to  the  contract  being  set 
aside,  if  it  should  turn  out  that  a 
considerable  part  of  the  estate  were 
leasehold,  or  creditors  being  concern- 
ed, if  it  should  turn  out  upon  in- 
quir  J  that  the  consideration  was  very 
inadequate.  Page  187 


WRIT. 

1.  The  writ  de  nomine  replegiando  is 
an  original  writ,  and  the  party  may 
sue  it  of  right  Page  24 

%  An  original  writ  allowed  to  be  filed 
after  a  writ  of  error  brought  to  re* 
verse  a  judgment  in  a  penal  action; 
the  time  limited  by  the  statute  for 
bringing  a  new  action  having  elapsed. 

193 
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A. 

ACCOUNT, 

where  defendant  sets  forth  a  stated  account  it  is  a  bar  to  a  general  one 
until  particular  errors  are  assigned,  171 

if  a  bill  seeks  to  impeach  a  settled  account  specific  errors  must  be  al- 
leged, 172 

unless  a  settled  account  is  suggested  but  not  proved  by  the  answer,  ib, 
ADEMPTION.— See  Legacy. 
ADVANCEMENT, 

an  advancement  by  a  father  to  a  child  of  a  larger  sum  than  the  portion  to 
which  the  child  is  entitled  makes  the  father  a  purchaser  of  his 
child's  portion,  his  intention  of  becoming  the  purchaser  being  so  ex- 
pressed, 83 

whether  such  an  advancement  is  not  of  itself  evidence  of  his  intention  to 
become  a  purchaser  of  the  portion  ?  ib, 

purchase  made  by  the  father  in  the  name  of  his  son,  advancement  of  the 
son,  111 

so  when  made  in  the  name  of  the  son  and  a  trustee,  the  son  being  eight 
years  old,  ib, 

so  when  made  in  the  father's  and  son's  names,  ib. 

evidence  to  repel  the  presumption  that  the  purchase  is  made  for  the  benefit 
of  the  son  must  be  contemporaneous  with  the  purchase,  ib. 
AGREEMENT, 

intoxication  alone  an  insufficient  ground  for  setting  aside  a  deed,  90 

secus  if  through  the  management  of  him  who  gained  the  deed,  the  party 
was  drawn  in  to  drink,  t^^ 

or  where  the  intoxication  is  so  extreme  as  to  deprive  a  man  of  his  rea- 
son, ib. 
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AG  REEM  EV!T— continued. 

mere  inadequacy  of  price  not  a  groand  for  setting  aside  agreement  nnku 

it  is  so  gross  as  to  shock  the  understanding,  90 
or  to  be  conclusive  evidence  of  fraud,  ib. 
time  may  be  made  of  the  essence  of  the  agreement,  236 
but  may  be  waived  by  the  conduct  of  the  parties,  237 
AMENDMENT, 

permitted  in  case  of  an  infant  after  the  cause  brought  on  to  be  heard,  631 

to  add  parties,  ib. 
or  where  the  matters  in  the  bill  have  not  been  put  sufficiently  in  issue,  ib. 
or  to  strike  out  parties,  ib. 
or  to  amend  prayer  of  the  bill,  ib. 
or  to  correct  a  clerical  mistake,  ib. 
ASSETS, 

money  arising  from  the  sale  of  lands  devised  to  be  sold  for  the  payment  of 

debts,  equitable  assets,  323 
so  an  estate  devised  or  descended  to  an  heir  subject   to  payment  of 

debts,  ib. 
but  qucere   whether  assets   would  be   considered    as    legal  or  equitable 

where  the  executor  has  a  mere  naked  power  as  executor  to  sell  ?  ib. 
a  reversion  in  fee  subject  to  a  mortgage  for  years  is  legal  assets,  ib. 
but  an  equity  of  redemption  of  a  mortgage  in  fee  and  of  a  leasehold  estate 

are  equitable  assets,  %b. 
judgment  creditors  have  a  priority  over  bond  and  simple  contract  creditors 

in  respect  of  the  equity  of  redemption  of  a  mortgage  in  fee,  ib. 
AWARD, 

not  set  aside  upon  errors  in  law,  if  questions  of  law  referred  to  arbitn- 

tion,  87 
tecus  if  reference  be  to  him  to  decide  according  to  law,  ib. 
impeached  for  misbehaviour,  corruption,  excess  of  power,  or  mistake,  ib. 
bills  will  lie  for  specific  performance  of,  307 


B. 

BANKRUPT, 

joint  creditors  may  prove  under  a  separate  commission  for  the  purpose  of 

assenting  to  and  dissenting  from  the  certificate,  298 
proving  or  claiming  a  debt  an  election  to  take  the  benefit  of  the  commis* 

sion,  633 
landlord  entitled   to  one  year's  rent  accrued  prior  to    date  of  commis- 
sion, 634 
conveyance  in  contemplation  of  bankruptcy  void,  647 
See  Plea,  Tenant  in  Tail. 
BARON  AND  FEME, 

to  what  arrears  of  pin  money  wife  will  be  entitled,  302 
gifts  between  husband  and  wife  supported,  458 
See  Curtesy,  CotTUOLDS,  PARAPHEtelrALiA. 
BASTARDS, 

under  bequests,  when  entitled,  183 
advancement  to,  not  a  satisfaction  of  a  leeacy,  274 
BILL  OF  EXCHANGE, 

to  entitle  indorsee  to  an  action,  no  demtod  necessary  upon  the  drawer,  % 
BILLS  OF  PEACE, 

in  what  cases  they  may  be  brought,  293,  294 
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BOND, 

marriage  brocage  bond  relieved  against,  88 

does  not  admit  of  confirmation,  ib, 

not  set  aside  where  injurious  to  a  former  agreement,  ib» 

given  for  assistance  in  effecting  an  elopement  set  aside,  80 

entered  into  by  a  child  to  marry  after  the  parent's  decease  void,  580 


c. 

CHARITY, 

assets  not  marshalled  to  pay  charity  legacies,  105 

in  reb'evin^  against  mistakes  in  pleading  as  to  charities  the  Court  has  gone 
a  great  way,  208 
See  Jurisdiction. 
CHARGE, 

in  what  cases  the  words  in  a  will  held  to  charge  a  real  estate  with  debts, 
102 

whether  it  requires  a  stronger  inference  of  intention  to  ch^ge  a  real  estate 
with  legacies  than  debts  ?  103 
CHIEF  RENT.— See  Rent. 
COMPENSATION.— See  Election. 
CONDITION, 

in  restraint  of  marriage,  350 
CONFIRMATION, 

marriage  brocage  bond  does  not  admit  of,  88 
CONSTRUCTION  OF  WORDS, 

money  will  not  pass  stock  where  the  testator  distinguishes  stock  from 

money,  173 
stock  does  not  pass  by  the  wor     "  money,"  ib, 
CONVEYANCE, 

voluntary,  bad  against  a  purchaser,  11 

when  good  against  creditors,  534 
COPYHOLD, 

where  the  custom  warrants  a  disposition  by  will  of  copyholds  such  disposi- 
tion though  no  surrender  made,  by  55  G.3.  c.  192.  is  valid,  101 
the  statute  does  not  apply,  where  there  must  be  a  separate  examination  of 

a  feme  covert  previous  to  a  surrender,  ib. 
assignment  of  copyholds  not  fraudulent  against  creditors,  534 
COSTS, 

though  a  plaintiff  amend  his  bill  several  times  he  shall  only  pay  40s»  costs, 

unless  it  be  a  case  of  particular  oppression,  581 
or  the  amendments  be  frivolous,  ib. 
See  Executor. 
COVENANT, 

when  satisfied,  275 

distinctions  between  cases  of  satisfaction  and  performance,  ib. 
See  Satisfaction.    Tenant  in  Tail. 
CREDITOR.— See  Debtor. 
CROSS  REMAINDERS, 

by  what  words  created,  460,  462 
CURTESY, 

husbad  tenant  by  the   curtesy  of  the  equitable  estate  of  his  wife,  220 
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D. 

DEBTOR, 

creditor  cannot  maintain  a  suit  against  a  debtor  to  the  estate,  169 

unless  there  be  collusion  between  the  debtor  and  the  representatiTe  of  the 
estate,  ib, 

or  the  representative  be  insolvent,  ib, 

or  unless  he  be  the  surviving  partner  of  the  testator,  ib, 
DEBTS, 

in  what  cases  legacy  satisfaction  of  debt,  582 
See  Charges,  Executor. 
DEEDS, 

properly  in  the  custody  of  tenant  for  life,  321 

but  ordered  to  be  delivered  up  upon  confirmation  of  widow's  jointure,  ib. 
DEMURRER, 

for  want  of  jurisdiction  under  circumstances  good,  566 

advantage  may  be  taken  of  the  statute  of  limitations  by  demurrer,  272 
DISCOVERY, 

rule  of  law  that  a  man  shall  not  be  compelled  to  discover  what  may  subjea 
him  to  a  penalty,  259 
DEVISE, 

by  a  devise  in  general  terms  a  trust  estate  will  pass,  226 

mortgage  or  conveyance  to  pay  debts,  in  equity  only  revocation  pro  iantoj 
227 

lands  purchased  after  making  the  will  do  not  pass  bj  the  will,  563 
DRUNKENNESS, 

effect  of  upon  agreements,  00 


E. 

ELECTION, 

whether  forfeiture  or  compensation  be  the  effect  of  an   election  to  take 
against  an  instrument,  663 
ELOPEMENT, 

bonds  for  assisting  in  void,  89 
ENTAIL.— See  Tenant  in  Tail. 

EQUITY  OF  REDEMPTION.—See  Mortgage,  Assets. 
ESTATE, 
real, 

when  it  shall  be  applied  in  discharge  of  incumbrances  as  the  primarj 

fund,  255,  344 
bj  what  words  charged  with  debts,  102 
whether  a  stronger  inference  of  intention  is  required  to  charge  it  with 

legacies  than  debts  ?  103 
legacy  payable  out  of,  when  vested,  313,  500 
portions  given  out  of,  when  no  time  appointed  for  payment,  vestjim- 

mediately,  313 
unless  child  dies  so  joung  that  the  end  for  which  it  was  given  ceases, i*. 
whfii  discharged  from  an  incumbrance,  579 
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ESTATE, 

personal, 

when  applied  in  exoneration  of  real  estate,  255 
legacies  payable  out  of,  when  vested,  118,  312 
of  infant  not  to  be  converted  into  real,  715 
for  life, 

tenant  for  life  obliged  to  keep  down  interest  upon  incumbrances,  3 
ESTATES  FOR  LIVES, 

which  are  entailed,  may  be  barred  by  the  deed  of  quasi  tenant  in  tail,  206 
but  not  by  will,  ib. 
EVIDENCK.— See  Advancement. 
EXECUTOR, 

where  he  is  liable  to  pay,  or  to  be  allowed  costs,  19 
trustee  of  a  debt  owing  to  his  testator,  for  creditors,  158,  162  t 

and  for  legatees  where  the  intention  not  to  extinguish  the  debt  can  be  col- 
lected from  the  will,  ib, 
before  probate  executor  may  file  a  bill,  157 
it  is  sufficient  if  he  obtain  it  at  the  hearing,  ib. 
whether  one  of  two  administrators  can  release  a  debt  ?     Qucere^  159 
in  what  cases  alienation  by  executor  of  his  testator's  assets,  for  payment  of 
his  own  debt  is  good,  494 
EXECUTORY, 

difference  between  trusts  executory  and  executed,  542 
EXONERATION, 

where  trustees,  being  created  for  the  benefit  of  cestui  que  trusty  receives 
rents  of  an  estate  sufficient  to  discharge  the  trust,  estate  discharged  from 
the  trust,  579 
EXTINGUISHMENT, 

debt  not  extinguished  by  making  debtor  executor,  158,  162 


p, 

FATHER. — See  Maintenance,  Parent  and  Child. 

FEME  COVERT. — See  Baron  and  Feme,  Coptuolds,  Paraphernalia. 

FISHERY, 

where  it  is  in  question  between  two  lords  of  manors,  neither  of  them  can 
come  into  Chancery,  till  the  right  is  first  tried  at  law,  293 
FRAUD. — See  Agreement,  Bankrupt  Executor,  Voluntary  Deed. 
FORFEITURE.— See  Election. 
FRAUDS,  STATUTE  OF, 

a  letter  containing  the  terms  of  the  agreement,  or  referring  to  a  paper  con- 
taining them,  is  a  sufficient  agreement  to  take  it  out  of  the  Statute  of 
Frauds,  262 
Qucpre^  whether  payment  of  purchase  money  is  an  act  of  part  perform- 
ance? ib, 
FURTHER  DIRECTIONS, 

interest  given  upon,  though  not  reserved  by  the  decree^  400 
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DEBTOR, 

creditc 
unless 
estr 
orthi 
or  uii 
DEBTS, 

in  « 
SeeCi   ^ 

DEEDS,      ^^iF'v^BOt  apply  to  legatees  claiming  under  a  partial  intestacy,  3^ 
?^  r>^^  84^01' AND  Feme.    Paraphernalia. 


H. 


after  the  making  of  a  will,  descend  to  the  heir  at  law,  563 


hn 
DEMUR 

foi 

ac! 
DISCO\ 
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DEVIS 
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CT  OF  PRICE^^See  Agreement. 


^j  marriage  agreements  in  respect  of  personal  estate,  671 
^dd  whether  boand  in  respect  of  real  estate,  jft. 
fZid  estate  of  infants  cannot  be  converted  into  real  estate,  71 5 
'  'LisvDiiEMT.    Legacy.    Maintenance.     Parent  and  Chiu). 
DRUP^ScHON, 

r^ipdiog  a  litigation,  the  Court  will  interfere  to  preserve  property,  where 
(t  is  in  danger  of  being  lost,  if  the  powers  of  the  Court  where  the  litiga- 
tion is  pending  are  not  sufficient,  264 
in  Assets. 
^EBT. 
/  gtVMi  on  farther  directions,  though  not  specially  reserved  by  the  decree, 

ELI'  -        -II  490 

g  a  power  to  charge  a  sum  in  gross  upon  lands  implies  a  power  to  gire  in- 
terest, 620 
EI      judgment  creditor  not  entitled  to  interest  under  decree  of  the  Court,  13? 
fOZICATION.— See  Agreement. 

^*  J. 

TENANCY. 

in  what  cases  a  severance  of,  6 
HtfENT, 

creditor  by,  not  entitled  to  interest  under  the  decree  of  the  Court,  132 
See  Assets. 
[SDICTION. 
if  parties  be  resident  in  England,  Court  of  Chancery  has  jurisdiction  re- 
specting lands  in  Scotland,  Ireland,  and  the  Colonies,  23 
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JURISDICTION— confmueA 

whete  a  charity  is  to  be  adtobistefed  iki  SfcdtUdid,  Cbtrt  of  Chlincerj  does 

Dot  take  upon  itself  administration  of  charity,  2^ 
when  demnrrer  to  lies,  566 

Court  does  not  interpose  in  a  ihert  ^uestloti  of  right  between  A.  knd  A, 
where  they  have  an  opportunity  of  itjltg  the  right  at  Uw,  4fl6 
See  FisHE&T. 


L. 

LEGACY. 

when  satisfaction  of  portion,  ^73 
when  satisfaction  of  debt,  582 
to  bastard,  183 

gift  of,  payable  out  of  personal  estate  on  marriage,  not  vested  until  mar- 
riage, 114 

but  in  the  bequest  of  a  residue  under  particular  wills,  it  has  been  held 
vested  before  the  time  of  marriage,  unless  there  has  been  a  bequest 
over,  ib> 

gift  of,  to  be  paid  at  a  future  time  out  of  real  estate  not  vested,  31^,  500 

unless  the  time  of  payment  has  been  postponed  for  the  convenience 
of  the  estate,  ib. 

but  the  present  gift  of  a  legacy  out  of  a  personal  estate  to  be  paid  at  a  fu- 
ture time,  vests  immediately,  312 

so  where  interest  is  given  before  the  time  of  payment,  ib.  and  118 

contingent,  secured  by  the  Court,  161 

ademption  of,  327 

conditional,  see  Condition. 

specific,  443,  470 

demonstrative,  ib. 

when  executor  of  deceased  legatee  entitled,  524 
See  Tenancy  in  Common. 
LIMITATIONS,  STATUTE  OF, 

when  the  Court  will  prevent  its  being  pleaded  in  bar  to  an  action,  8 
See  Demurrer.     Writ. 
LUNACY. 

committee  may  execute  a  power  to  grant  leases  under  the  authority  of  the 
great  seal,  133 


M. 

MAINTENANCE, 

whetlier  children  shall  have  maintenance  in  their  father's  lifetime  depends 

upon  his  situation,  circumstances,  and  ability,  and  their  fortunes,  34 
when  allowed  to  an  infant  legatee,  220 
MARRIAGE, 

underhand  agreements  made  to  defeat  marriage  agreements  set  aside,  89 
queerej  whether  the  Court  would  relieve  against  the  wilful  concealment  of 
a  debt  originally  good,  but  which  did  not  impugn  some  pari  df  the  mar- 
riage agreement  ?  89 
See  Bond.     Condition.     Legacy. 
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MARRIAGE  ARTICLES, 

not  carried  into  execation  against  purchaser  for  Taluable  consideratioa^ 
without  notice,  287 
MARRIAGE  SETTLEMENT, 

consideration  of,  does  not  extend  as  against  creditors  bejond  the  imme- 
diate objects  of  the  settlement,  288 
MARSHALLING. — See  Charity.     Paraphernalia. 
MONEY, 

agreed  to  be  laid  out  in  land,  shall  be  considered  as  land,  105 
stock  does  not  pass  by  the  word  ^^  money,"  173 

directed  to  be  laid  out  in  land  to  be  settled  in  tail,  when  tenant  in  tail  en- 
titled to  the  payment,  264 
MORTGAGE, 

mortgagee  cannot  back  his  bond  against  creditors  under  a  trust  created  bj 
the  will  of  the  mortgagor  for  the  payment  of  debts,  166 
nor  against  assignee  of  the  equity  of  redemption,  ib» 
nor  against  the  mortgagor,  tb. 

but  he  may  against  the  heir  of  the  mortgagor,  ib. 

or  against  his  executor,  where  the  mortgage  is  for  a  tern  o( 

years,  ib. 
or  against  the  devisee  of  the  mortgagor,  ib, 
by  what  words  the  legal  or  beneficial  interest  in  a  mortgage  will  pass,  925 
where  the  personal  estate  shall  or  shall  not  be  applied  after  the  deathoftbe 

mortgagor,  in  exoneration  of  the  mortgage,  ib. 
only  revocation  of  a  will  pro  (antOy  227 
MORTMAIN, 
statute  of, 

does  not  extend  to  the  will  of  a  testator,  who  died    subsequent,  bot 
who  made  his  will  prior,  to  the  day  on  which  that  statute  came  ioto 
operation,  505 
MULTIPLICITY  OF  SUITS, 

where  one  general  legal  right  is  claimed  against  several  distinct  persons,  i 

bill  may  be  brought  to  establish  the  right,  293,  513 
secusj  where  a  right  is  sought  to  be  established  between  two  persons  oolj) 
293 


N. 

NOTICE, 

of  a  prior  voluntary  settlement,  does  not  affect  subsequent  purchaser,  1 1 


PARAPHERNALIA, 

V,  _       assets  marshalled  against  estates  devised,  subject  to  payment  of  debts, 
638 

preference  over  legacies,  642 

liable  to  husband's  debts,  ib. 

not  devisable  by  the  husband's  will,  ib.  v 

\ 
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PARAPHERNALIA— cantfuwerf. 

but  presents  made  to  the  wife  by  i^  relative  or  friend,  considered  as  gifts 
made  to  her  separate  use,  642 
PARENT  AND  CHILD, 

where  legacy  is  given  by  a  parent  to  ^  child,  though  payable  ^t  a  fixture  day, 
the  child  has  an  immediate  right  to  interest,  220 

otherwise  where  maintenance  is  given,  ib* 

rule  not  extended  to  adults,  ib, 

or  to  grandchildren,  ib 

or  natural  children,  ib. 

unless  the  testator  intended  to  place  himself  in  loco  parenti^y  ib. 
PART  PERFORMANCE.— See  Fbauds  (Statute  or). 
PENALTY.— See  Discovert- 
PIN-MONEY, 

how  far  the  account  is  to  be  carried  back,  302 
PLEA, 

plea  of  bankruptcy  must  aver  the  facts  upon  which  the  bankruptcy  rests, 
129 
PORTION, 

at  what  time  to  be  raised,  V42,  313 
See  Satisfaction. 
POWER, 

executed  by  way  of  covenant  made  good  in  equity,  QS6 
See  Interest. 
PROBATE, 

sufficient  for  executor  to  obtain  at  the  hearing  of  the  canse,  157 
PURCHASER. — See  Marriage  Articles,  Notice,  Title* 
PURCHASE, 

by  parent,  in  the  name  of  a  child.  111 
See  Advancement. 


Q 

QUIT  RENT.— See  Rent. 


R 

RECOVERY, 

to  bar  equitable  estates,  necessary,  621 

legal  remainder  not  barred  by  recovery  of  cestui  que  trusL  637 
REMAINDER, 

where  a  remainder  or  executory  limitation  is  devised  to  take  effect  on  a 
condition  annexed  to  a  preceding  estate,  and  that  preceding  estate  ikils, 
the  remainder  over  or  executory  limitation  will  nevertheless  take  place, 
179 
and  the  same  rule  prevails  as  to  personal  estate,  ib: 

Hents  and  profits, 

where  money  is  directed  to  be  raised  by  rents  and  profits,  the  Court  con- 
sidered them  as  equivalent  to  a  direction  to  sell,  219 
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RENTS  AND  PROFITS— con^ifiii<?«f- 

unless  there  be  words  to  restrain  the  meaning  to  annual  rents  and  profits,  219 

RENT, 

bill  for  quit  rent  maintained  after  non-payment  for  30  years,  and  where  it 
was  not  known  out  of  what  premises  it  issued,  234,  651 
RESIDUE, 

difference  between  the  bequest  of  a  particular  legacy  and  a  residue,  114 
no  difference  where  there  is  a  bequest  over,  ib> 
See  Satisfaction,  Tenancy  in  Common. 
REVOCATION, 

mortgage  made  after  a  devise,  in  equity  only  a  revocation  pro  tanio^  226 
so  a  conveyance  for  payment  of  debts,  ib. 

but  if  there  be  any  thing  beyond  the  mere  purpose  of  a  charge,  revocation 
both  in  law  and  equity,  ib. 


s. 

SATISFACTION, 

In  what  cases  one  sum  shall  be  considered  as  advanced  in  satisfactiooof 
another^  274 

Qucere*    "Whether  an  advancement  of  a  less  sum  will   be  considered  ai 

.    a  satisfaction,  pro  tanio^  of  a  larger  sum  ?  275 

a  residue  cannot  be  taken  as  a  satisfaction,  ib. 

distinctions  between  cases  of  satisfaction  and  performance^  ib. 

in  what  cases  legacy  satisfaction  of  a  debt,  582 
See  Covenant. 
SCOTLAND.— See  Charity. 
SPECIFIC  PERFORMANCE.— See  Agreement,  Time,  Vendor,  and  Pui- 

CHASER. 

SPECIFIC  LEGACY, 

what,  443,  470 
STATUTES, 

13  Eliz.  c.  5.,  (Voluntary  Deed,  Creditors,)  534 

27  Eliz.  c.  4.  (Voluntary  Deed,  Purchasers),  11 

21  Jac.  c.  16.  (Limitations),  8,  193,  272 

29  Car.  2.  c.  3.  (Frauds),  262 

7  Anne  c.  19.  (Infant),  569 

9  Geo.  2.  c.  3d,  (Mortmain)  505 

43  G.  3.  c.  75.  (Lunatics)  133 

55  G.  3.  c.  192  (Copyhold,  surrender  of,)  101 

6  G.  4.  c.  16.  (Bankrupt)  298,  469,  633,  634 

6  G.  4.  c.  74.   (Conveyances  and   transfers    by   infants,   lunatics,  and 
idiots)  569 

7  G.  4.  c.  45.  (Estate-tail  in  Trust-money),  264 
STATED  ACCOUNT.— See  Account. 
STOCK.— See  Monet. 
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T. 

TACKING.— See  Mortgage. 
TENANCY  IN  COMMON. 

by  what  words  created,  271,  593 

residue  bequeathed  to  persons  as  tenants  in  common,  one  of  whom  dies 

in  the  life-time  of  the  testator,  his  share  undisposed  of,  593 
whether  the  same  construction  as  to  words  creating  a  tenancy  in  common 
in  deeds  taking  effect  under  the  statute  of  Uses  as  in  common  law  con- 
veyances? ib. 
See  Joint  Tenancy. 
TENANT  FOR  LIFE.— See  Deeds,  Estate  for  Life. 
TITLE, 

purchaser  not  compelled  to  take,  where  doubtful,  465 
TENANT  IN  TAIL, 

covenant  to  levy  a  fine  by,  not  binding  upon  issue  in  tail,  177 
but  where  he  makes  a  conveyance,  and  covenants  for  farther  assurance, 
and  becomes  bankrupt,  such  covenant  binds  the  lands  in  the  hands  of 
assignees,  ib- 
of  money  directed  to  be  laid  out  in  land  where  recovery  necessary,  will 
not  be  entitled  to  the  money,  until  such  time  as  a  recovery  might  have 
been  suffered,  264 
quasi  may  bar  the  entail  by  deed,  206 
not  by  will,  ib. 
See  Infant,  Recovery. 
TIME 

may  be  made  if  the  essence  of  the  agreement,  236 
more  essential  in  the  sale  of  reversionary  estates,  ib. 
or  where  estates  are  sold  for  the  purpose  of  disencumbering,  ib, 
TITLE, 

purchaser  not  compelled  to  take  a  doubtful  one,  465 
TRUST,  EXECUTORY  AND  EXECUTED, 

distinction  between,  542 
TRUST, 

estate  by  a  devise  in  general  terms  will  pass,  226 

unless  from  expressions  in  the  will  or  the  purposes  of  the  testator  a  contrary 
intention  can  be  inferred,  ib. 


VENDOR  AND  PURCHASER. 

if  there  is  a  material  doubt  whether  a  good  title  can  be  made^  purchaser 

not  compelled  to  complete  his  purchase,  465 
vendor  of  an  estate  from  the  time  of  his  contract  considered  as  a  trustee  for 
the  purchaser,  and  the  vendee  as  to  the  money,  trustee  for  the  vendor,  564 
VOLUNTARY  DEED. 

voluntary  bond  preferred  to  legacies,  240 

subsequent  debts  will  not  affect  voluntary  settlement,  534 

secufy  if  indebted  at  the  time,  ib. 
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VOLUNTARY  DEED— continued. 

or  if  a  man  make  a  settlement  with  a  view  to  being  indebted  at  a  fatm 

time.  534 
but  an  assignment  of  copyholds  not  frandnlent  against  creditors.    But 
quare  whether  an  assignment  of  stock  or  choses  in  action  can  be  fraudo- 
lent  against  creditors  ?  ib, 
,     prior,  bad  against  a  subsequent  purchaser,  11 

S«a  COVTITAVCB. 


w. 

WILL, 

Quasi  estates-tail  not  bared  by,  900 
See  Bastard,  Charge,   Estate  for  Life,   Construction    op  Wouu, 
Mortmain,  Legacy. 
WRIT, 

an  original,  allowed  to  be  filed  after  a  writ  of  error  brooght  to  revenea 
judgment,  the  time  limited  for  bringing  a  new  action  having  elapsed.  19J 
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